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PREFACE    TO   VOLUME  XXI. 

Apaet  from  the  well  known  leading  case  which  opens 
this  volume,  perhaps  the  most  interesting  one  we  have 
here  is  Irons  v.  Smallpiecej  p.  395.  The  decision  that 
a  gift  by  word  of  mouth  will  not  pass  the  property  in 
chattels  in  the  possession  of  the  donor  and  capable  of 
delivery  has  stood  the  test  of  criticism,  and  was  confirmed 
by  the  Court  of  Appeal  a  few  years  ago  in  Cochrane  v. 
Moore,  25  Q.  B.  Div.  57.  The  limits  of  this  rule  are 
partly  indicated  in  Kilpin  v.  Ratley,  '92,  1  Q.  B.  582  : 
neither  the  old  authorities  nor  the  Court  of  Appeal  have 
said  that  a  gift  of  chattels  is  in  no  case  possible  without 
a  deed  or  actual  manual  delivery :  cf.  L.  Q.  K.  x.  446. 

The  history  of  Forsyth's  invention  of  the  percussion 
lock — an  invention  already  as  antiquated  for  the  rising 
generation  as  the  flint-lock  was  for  those  who  grew  up  in 
the  middle  part  of  the  century — ^has  left  its  mark  on  the 
reports  in  Forsyth  v.  Manton,  p.  283.  It  is  just  worth 
mention  that  the  "  railway  "  in  R.  v.  Severn  and  Wye  Ry. 
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Co.,  p.  433,  appears  to  have  been,  like  the  old  "railway  " 

on  Dartmoor,  what  we  now  call  a  tramway,  for  goods 
only. 

Brtttain  v.  Kinnaird,  p.  680,  reminds  one  irresistibly 
of  a  eonplet  in  Leycester  Adolphus's  eclogue  "The 
Circuiteers  »  (see  L.  a  K.  i.  233) : 

"  Let  this  wiHun  thy  pigeon-holes  be  packed, 
A  choice  conviction  on  the  Bum-boat  Act." 

But  as  this  case  was  twenty  years  earlier  than  the  poem 
(or  at  any  rate  its  production  at  the  Grand  Court  of  the 
Northern  Circuit)  we  can  hardly  suppose  that  it  was 
present  to  the  learned  and  ingenious  writer's  mind. 

The  ungallant  testator  who  said  of  his  sister  that  she 
was  "no  scholar  and  only  a  woman"  did  not  show- 
any  superior  capacity  in  making  his  own  intentions  clear: 
Gladdivg  v.  Yapp  (at  p.  278). 

There  are  two  or  three  cases  in  the  volume  on  precatory 
trusts:  a  subject  on  which  judicial  construction  is  now 
coming  round  to  letting  words  have  their  natural  meaning 
and  no  more  {Re  Hamilton,  '95,  2  Ch.  370,  12  E.  Aug. 
49).  Many  of  the  older  decisions  would  now  be  unsafe 
to  rely  on,  but,  as  every  case  must  depend  on  the  precise 
terms  of  the  disposition  in  question,  no  case  of  this  class 
can  on  the  other  hand  be  safely  treated  as  no  longer  law 
until  it  has  been  expressly  disapproved. 
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^y         Gunter  v.  AstoTj  p.  733,  is  a  case  of  a  class  that  has 

J'i     recently  gained  in  importance.    It  must  be  taken  that  there 

was  a  breach  of  a  subsisting  contract,  if  the  decision  is 

Wj     now  to   be   supported   on  the  reasons  given.     But  the 

le     truth  is  that  the  relation  of  employer  and  workman  was 

still  treated  as  equivalent  to  that  of  master  and  servant 

in  the  popular  sense,  and  as  being  a  matter  of  status 

rather  than  contract :  and  it  was  not  seen  what  important 

^      general  problems  of  legal  principle  were  involved.     See 

^^      the  notes  on  the  recent  case  of  Flood  v.  Jackson  in  the 


i^ 


Law  Quarterly  Keview  for  Oct.  1895. 

Tayhr  v.  Brewer^  p.  831,  was  originally  omitted  as 
being  too  elementary  (so  far  as  there  is  any  question  of 
law)  to  be  really  a  practical  authority:  but  it  is  still 
instructive  to  students,  and,  as  we  have  been  asked  to 
restore  it  by  a  learned  correspondent,  we  willingly  do  so. 

Equity  lawyers  may  find  it  useful  to  note  the  reference 
to  Atkyns's  inaccuracy  as  a  reporter  at  p.  307.  See  more 
in  Wallace  on  the  Reporters,  4th  ed.  511. 

F.  P. 
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IN    THE   HOUSE    OF   LORDS. 


Hkgland. — ^Writ  op  Error  from  the  Court  op  King's  Bench 
(in  the  action  Doe  d.  Wright  v.  Jesson). 

JE8S0N  V.   WEIGHT.t 

(2  Bbgh,  1—59.) 

Dbyise. — To  W.  (a  natural  eon  of  the  testator's  siHter)  for  life,  and 
after  his  decease  to  the  heirs  of  his  body  in  such  shares  and  proportions 
as  W.  by  deed,  &c.  shall  appoint ;  and  for  want  of  such  appoinhnent  to 
the  heirs  of  the  body  of  W.  share  and  share  alike  as  tenants  in  common ; 
and  if  but  one  child  the  whole  to  such  only  child,  and  for  want  of  $uch 
issne  to  the  heirs  of  devisor :  Held,  that  an  estate  tail  vested  in  W.  by 
this  devi*e. 

The  rule  is  that  technical  words  shall  have  their  legal  effect,  unless 
from  subsequent  inconsistent  words  it  is  clear  that  the  testator  meant 
otherwise. 

SemUe — that  under  such  a  power  an  appointment  to  an  only  child, 
before  others  bom,  is  effectual. 

Whether  a  power,  under  which  all  children  have  an  interest,  can  be 
destroyed  by  forfeiture.     Qwjtre. 

Tms  was  an  ejectment  brought  in  the  Court  of  King's  Bench 
ll&inBt  the  plaintiff  in  error,  to  recover  the  possession  of  tene- 
Bents  in  the  county  of  Stafford. 

This  cause  came  on  to  be  tried  at  the  Assizes  for  the  county  of 


t  Of  the  numerous  cases  in  which 
b  authority  of  Jeason  y.  Wright  has 
eeu  applied  and  followed  or  dis- 
ng^ushed,  it  may  be  sufficient  to 
b  u  a  clue  to  the  rest,  Allgood  y. 
ibiie(lS72)  L.  R.  7  Ex.  339,  353; 
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41  L.  J.  Ex.  217  (affirmed  in  Ex.  Ch. 
L.  R  8  Ex.  1«0);  Hampton  v.  Hdman 
(1877)  5  Ch.  D.  183, 191;  46  L.  J.  Ch. 
248;  and  Bowen  v.  Lewu  (H.  L. 
1884)  9  App.  Cas.  890,  917 ;  54  L.  J. 
Q.  B.  55.— B.  0. 
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Lord 
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Loid 
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Jmbon       Stafford,  holden  at  Stafford,  on  the  16th  day  of  March,   1815, 
Wbioht.     before  the  Honourable  Mr.  Justice  Dallas,  when  the  jury,  by  the 
consent  of  the  parties,  found  a  special  verdict. 

The  special  verdict  states. 

That  one  Ezekiel  Persehouse,  being  seized  in  fee  of  the 
premises  set  forth  in  the  declaration,  made  and  published  his 
last  wiU  in  writing,  on  the  24th  of  April,  1778,  executed  and 
attested  as  the  law  requires,  for  passing  real  estates  by  devise, 
[  ^8  ]  and  that  thereby,  among  other  things,  he  gave  and  devised  *the 
premises  in  the  declaration  mentioned,  with  the  appurtenances, 
in  the  words  following : 

"  I  give  and  devise  unto  William,  one  of  the  sons  of  my  sister 
Ann  Wright,  before  marriage,  all  that  messuage,  tenement,  or 
dwelling-house,  malt-house,  stable,  buildings,  garden,  heredita* 
ments,  and  premises,  with  their  and  every  of  their  appurtenances, 
situate  and  being  in  the  parish  of  Tipton,  otherwise  Tibbington, 
and  county  of  Stafford,  now  in  my  own  possession :  and  all  those 
two  dwelling-houses,  bam,  shops,  buildings,  gardens,  heredita- 
ments, and  premises,  situate  in  the  said  parish  of  Tipton,  other- 
wise Tibbington,  now  in  the  occupation  of  John  Law,  and 
Timmins :  and  also  all  those  seven  closes,  pieces  or  parcels  of 
land,  or  ground,  to  the  said  two  dwelling-houses  and  buildings 
adjoining,  or  nearly  adjoining,  and  belonging,  with  their  and 
every  of  their  appurtenances,  now  in  my  own  possession  :  to  hold 
the  same  premises  unto  the  said  William,  son  of  my  said  sister 
Ann  Wright,  for  and  during  the  term  of  his  natural  life,  he 
keeping  all  the  said  dwelling-houses  and  buildings  in  tenantable 
repair :  and  from  and  after  his  decease,  I  give  and  devise  all  the 
said  dwelling-houses  or  tenements,  buildings,  garden,  lands, 
hereditaments,  and  premises,  with  their  and  every  of  their 
appurtenances,  unto  the  heirs  of  the  body  of  the  said  William, 
son  of  my  said  sister  Ann  Wright,  lawfully  issuing,  in  such 
shares  and  proportions  as  he  the  said  William,  in  and  by  any 
r  •*  ]  deed  or  writing,  deeds  or  writings,  or  in  and  by  his  last  ♦will  and 
testament,  in  writing,  to  be  by  him  duly  executed,  in  the  presence 
of  three  or  more  credible  witnesses,  shall  give,  direct,  limit,  or 
appoint  the  same ;  and  for  want  of  such  gift,  direction,  limitation, 
or  appointment,  then  to  the  heirs  of  the  body  of  the  said  William, 
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son  of  my  said  Bister  Ann  Wright,  lawfully  iasaing,  share  and  Jmboh 
share  alike,  as  tenants  in  common,  and  if  but  one  child,  the  yrnomt 
whole  to  such  only  child.  And  for  want  of  such  issue,  I  give 
and  devise  all  the  said  dwelling-houses,  buildings,  lands,  here- 
ditaments, and  premises,  to  my  right  heirs  for  ever,  charged  and 
chargeable,  nevertheless,  with  and  for  the  payment  of  one 
annuity  or  yearly  sum  of  201. ,  of  lawful  money  of  Great  Britain, 
half  yearly,  to  my  said  sister,  Ann  Wright,  and  her  assigns,  for 
and  during  the  term  of  her  natural  life ;  the  first  half-yearly 
payments  thereof  to  begin  and  be  made  by  the  said  William,  son 
of  my  said  sister,  Ann  Wright,  at  the  end  of  six  months  next 
after  my  decease,  or  by  such  other  person  or  persons,  who, 
according  to  the  true  intent  of  this  my  will,  may  be  seized  of  the 
said  dwelling-houses,  buildings,  lands,  hereditaments,  and 
premises ;  and  when  and  so  often  as  the  said  annuity,  or  any 
part  thereof,  shall  be  behind  and  unpaid  by  the  space  of  twenty 
days,  next  after  the  same  ought  to  be  paid,  as  aforesaid,  that 
then,  and  at  any  time  then  after,  it  shall  and  may  be  lawful  to 
and  for  my  said  sister,  Ann  Wright,  or  her  assigns,  into  and 
upon  the  said  dwelling-houses,  buildings,  lands,  hereditaments, 
and  premises,  or  any  of  *them,  or  any  part  thereof,  to  enter  and  [  *^  1 
distrain ;  and  such  distress  and  distresses  to  sell  and  dispose  of 
to  satisfy  and  discharge  all  such  arrearages,  with  the  costs  and 
chaiiges  of  taking,  keeping,  and  disposing  of  the  same." 

The  special  verdict  then  states,  that  the  said  Ezekiel  Perse- 
house  died  on  the  same  day,  seized  of  the  s*aid  premises,  without 
altering  his  will ;  and  that,  upon  the  death  of  the  said  Ezekiel 
Persehouse,  Thomas  Stokes,  Ann  Wright,  and  Elizabeth  Perse- 
house,  were  his  co-heirs,  of  whom  Ann  Wright  and  Elizabeth 
dying,  respectively,  Daniel  Wright  and  Elizabeth  Mosley  suc- 
ceeded, as  heirs,  which  said  Thomas  Stokes,  Daniel  Wright,  and 
Elizabeth  Mosley,  are  three  of  the  lessors  of  the  plaintiff. 

The  special  verdict  further  states,  that  immediately  after  the 
death  of  the  said  Ezekiel  Persehouse,  the  said  William  Wright 
named  in  his  will,  entered  in  the  said  premises,  and  became 
seized  of  such  estates  as  legally  passed  to  him  under  the  will  of 
the  said  Ezekiel  Persehouse ;  and  that,  afterwards,  on  the  18th 
December,  1774,  he  married  one  Mary  Jones,  by  whom  he  had 

B  2 
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JnaoN      iBBue,  Edward  Wright,  Elizabeth  Wright,  Lucy  Wright,  Ezekiel 


wbiobt.  Wright,  John  Wright,  Thomas  Wright,  George  Wright,  Isaac 
Wright,  Mary  Wright,  and  William  Wright,  the  younger,  bom 
in  the  above  order,  of  whom  Elizabeth,  afterwards,  on  the  2Srd 
February,  1798,  died  without  issue ;  and  Lucy,  Ezekiel,  John, 
Thomas,  George,  Isaac,  Mary,  and  William,  the  younger,  are 
the  other  lessors  of  the  plaintiff. 
[  *^  ]  The  special  verdict  further  states,  that  afterwards,  *by  certain 

indentures  of  lease  and  release,  executed,  respectively,  on  the 
16th  and  17th  January,  1800,  the  said  premises  were  conveyed 
by  the  said  William  Wright,  and  Mary,  his  wife,  and  the  said 
Edward  Wright,  their  eldest  son,  to  Robert  Long,  as  tenant,  to 
the  precipe,  to  the  intent  that  a  common  recovery  might  be 
suffered,  for  the  purpose  of  barring  and  extinguishing  all  estates 
tail,  and  all  remainders  and  reversions,  of  and  in  the  said 
premises ;  and,  that  a  recovery  accordingly  was  afterwards 
suffered  as  of  the  Hilary  Term  following,  wherein  the  said 
William  Wright,  and  Mary,  his  wife,  and  Edward  Wright,  were 
vouched  to  warranty,  and  entered  into  the  warranty,  and  defended 
their  right  in  the  usual  way ;  whereupon  a  writ  of  seizin  after- 
wards issued  and  was  executed. 

The  special  verdict  then  states  the  entries  of  the  several  and 
respective  lessors  of  the  plaintiff,  on  the  premises,  and  their 
seizin,  according  to  law ;  and  the  several  demises  to  John  Doe, 
the  plaintiff  in  ejectment,  who  entered  and  was  possessed,  until 
the  plaintiffs  in  error  entered  on  the  premises  and  ejected  him 
thereout. 

This  special  verdict  was  argued  in  Court  in  Easter  Term, 
1816,  the  plaintiff  below  arguing  that  William  Wright,  the 
devisee,  took  an  estate  for  life  only,  with  remainders  to  his 
children  for  life,  respectively,  as  tenants  in  common,  while  the 
defendants  below  contended  that  the  said  William  Wright  took 
an  estate  tail.  The  Court  gave  judgment  for  the  plaintiff 
below.  + 
r  7  ]  Against  this  judgment  a  writ  of  error  was   brought.     The 

principal  error  assigned  was,  that  the  Court  below,  by  their 
judgment,  had  decided,  that  "  William  Wright  took  only  a  life- 
t  See  the  arguments  and  judgment,  5  M.  &  S.  95. 
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estate  under  the  will  of,  &c.,  with  remainder  to  his  children  for  Jbsbon 
life ;  and  that  the  recovery  suffered  by  William  Wright,  Mary,  WBreHT. 
his  wife,  and  Edward  Wright,  was  a  forfeiture  of  their  estate. 
Whereas  the  plaintiffs  in  error  contended,  that  the  testator 
intended  to  embrace  all  the  issue  of  William  Wright,  which 
intention  could  only  be  effected  by  giving  William  Wright  an 
estate  tail,  for  which  purpose  the  words  of  the  will  are  fully 
sufficient." 

Mr.  Jervis  and  Mr.  Sugden  for  the  plaintiffs  in  error : 

It  was  the  intention  of  the  testator  to  include  all  William's 
issue,  and  suf&cient  appears  on  the  face  of  the  will  to  enable  a 
court  of  law  to  effectuate  his  intention.  The  decision  in  the 
Court  below  attributes  this  meaning  to  the  testator, — That  if 
William  had  only  one  child  born  who  survived  him,  such  child 
should  take  the  whole  estate  for  life ;  but  if  he  had  twelve  (for 
example),  and  eleven  died  in  his  lifetime,  the  surviving  child 
should  have  only  a  twelfth  of  the  estate  for  his  life.  Is  this  a 
probable  intention  ?  Again,  if  he  had  twelve  children,  and  they 
all  died  in  his  lifetime  leaving  issue,  according  to  this  decision 
none  of  the  issue  could  take?  If  their  parents,  indeed,  had 
lived,  they  might  have  been  supported  out  of  the  estate,  but  if 
their  parents  chanced  to  die  in  William's  lifetime,  they  could 
derive  no  benefit  from  *the  estate.  William  was  an  illegitimate  [  *8  ] 
child,  and  yet  the  testator  thought  fit  to  provide  for  him  and  all 
his  unborn  children.  If  we  consider  the  probable  duration  of 
their  lives,  it  is  not  likely  that  the  testator  intended  to  stop 
tiiere,  with  all  the  risks  attending  such  a  limited  bounty,  and 
then  to  give  the  estate  to  his  heir  at  law.  What  is  the  value  of 
such  a  gift?  To  the  devisees  it  is  highly  important  that  the 
estate  should  not  go  over  until  a  total  failure  of  all  their  issue, 
but  to  the  heir  the  value  of  a  reversion  in  fee  after  a  life  estate 
to  a  young  person  with  remainders  for  life  to  all  his  children  is 
trifling.  Suppose  that  twelve  children  had  survived  William,  is 
it  a  probable  intention,  that  upon  the  death  of  each  a  share 
should  fall  to  the  heir,  who  would  thus  perhaps  be  a  long  series 
of  years  acquiring  all  the  shares  in  the  property  ? 

The  testator  has  given  the  estate  to  the  heirs  ''  of  the  body  of 
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JBflioH  William  lawfully  issmng."  Those  words  clearly  include  all  the 
WuGHT.  posterity  of  William.  Bat  it  is  said  that  he  has  translated  his 
words  to  mean  children.  There  is  no  doubt  but  that  he  intended 
the  children  to  take.  But  the  translation  is  too  narrow.  It 
makes  the  testator  say  ,that  William's  children  shall  take  only 
for  life,  and  that  none  of  their  children  shall  take  after  them. 
What  warrant  is  there  for  this  in  the  will  ?  Can  it  be  argued, 
that  because  under  the  latter  words  in  the  will,  had  they  stood 
alone,  William's  children  would  merely  have  taken  estates  for 
life,  therefore,  they  shall  in  this  case  take  only  that  quantity  of 
interest,  although  the  testator  has  expressly  given  the  property 

r  *^  1  to  *the  heirs  ot  William's  body,  which  would  include  all  his 
possible  heirs  ?  The  testator  intended  William  to  take  for  life, 
and  he  intended  all  his  issue  to  take.  But  he  intended  his 
children  to  take  as  purchasers ;  and  it  is  manifest  that  he  con- 
sidered, (although  erroneously  in  point  of  law,)  that  his  intention 
to  include  all  William's  possible  issue  would  be  effectuated  if  llie 
children  did  take  as  purchasers.  The  argument  assumes  this 
shape,  that  because  he  intended  the  children  to  take  as  pur- 
chasers, and  has  not  repeated  words  of  inheritance,  they  can 
only  take  for  life  as  tenants  in  common. 

It  seems  impossible  to  contend,  that  William  under  this  power 
might  not  have  appointed  an  estate  of  inheritancet  to  a 
grandson,  or  more  remote  issue,  born  in  his  lifetime,  and  this 
of  itself  decides  the  case.  This,  it  is  argued,  the  rule  of  per- 
petuity forbids.  It  may  be  admitted,  that  he  could  not  appoint 
to  a  child  with  remainder  to  the  issue  of  that  child,  to  take  as 
a  purchaser ;  but  where,  as  in  this  case,  the  power  is  to  appoint 

[  *io  ]       to  heirs  of  the  body  a  class  of  unborn  persons  as  ^purchasers,  it 

t  The  power  is  to  appoint  to  heirs  estate,  as  the  donee  should  think  fit, 

of  the  body  of  William  in  such  share  as  in  Lie/e  v.  Saliingtone^  1  Mod.  1S9. 

and  proportions  as  William  shall  ap-  It  may  be  said,  that  an  appointment 

point,  not  in  such  manner  and  form  to  a  living  grandson  of  William,  and 

(as  well  as  in  such  shares  and  proper-  the  heirs  of  the  body  of  the  grandson « 

tions,)  according  to  the  power  in  The  would  be  an  appointment  to  the  heir.<i 


King  y.  The  Marquis  of  Stafford^  8  of  the  body  of  WiUiam.   In  this  i 

B.  H.  668  (7  East,  521) ;  nor  for  such  of  the  argument,  *'  estate  of  inhevit- 

estates  according  to  the  power  of  de-  anoe*'  means  estate  tail.    On    thi.s 

vise  given  in  Leonard  LoM%  case ;  point  see  farther,  pp.  16  and  17,  /nm/, 

nor  is  it  a  power  to  dispose  of  the  and  note  on  p.  17,  poff. 
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may  be  exerciged  by  appointing,  in  the  first  instance,  to  a  grand-  Jhhov 
child  as  a  purchaser.  The  role  of  perpetuity  forbids  only  a  pos-  wbzwt. 
fiibility  upon  a  possibility — as  an  appointment  to  an  unborn  son, 
with  remainder  to  an  unborn  son  of  the  son.  Appointments  to 
grandchildren  as  purchasers,  under  powers  in  marriage  settle- 
ments, are  of  every  day's  practice.  It  is  immaterial  that  in  this 
view  of  the  testator  the  children,  &c.  must-  take  by  purchase 
—that  must  be  of  necessity:  they  could  not  take  under  the 
power  from  WilUam.t  It  is  indeed  said,  that  as  issue  taking 
under  a  power  must  take  by  purchase,  this  shews  the  words 
were  used  in  that  sense.  If  this  were  conceded,  it  would  remain 
to  be  shewn,  that  used  as  words  of  purchase,  they  were  not 
intoided  to  include  more  than  the  first  line  of  generation,  and 
merely  to  give  to  them  life  estates  as  tenants  in  common. 

Let  us  consider  this  proposition.  A  devise  to  A.  and  the 
heirs  of  his  body;  of  course  he  takes  an  estate  in  tail.  A  similar 
devise  with  a  power  to  A.  to  appoint  to  any  of  the  heirs  of  the 
body.  Is  it  possible  to  contend  that  this  right  to  defeat  the 
estate  so  given  to  him,  and  to  make  those  take  by  purchase,  who, 
if  the  power  remained  unexercised,  would  take  by  deEC3nt,  can 
*vary  the  construction  of  the  devise  to  A.  in  tail?  The  supposed  [  ^^^  J 
case  is  not  different  in  principle  from  the  present.  In  the  one 
the  estate  tail  is  given  in  the  first  instance,  but  defeasible  by 
exercise  of  the  power ;  in  the  other  the  limitation  in  tail  follows 
the  power.  It  is  immaterial  whether  it  precedes  or  follows.  In 
the  former  case  the  children  would  take  by  purchase  when  the 
power  should  be  executed  in  their  favour.  If  the  power  re* 
mained  unexercised,  the  heirs  of  the  body  would  take  by  descent 
So  in  this  case — where  the  first  limitation  is  to  William  for  life, 
with  remainder  to  the  heirs  of  the  body  of  William,  according 
to  his  appointment,  remainder,  in  default  of  appointment,  to  the 

t  At  thiB  part  of  the  argument,  that  it^meant  a  class  of  persons.  The 

the  LoBD  Chancellor  observed,  as  ulterior  limitation  to  one  child,  in 

to  the  distribution  under  the  power,  default  of  appointment,  might  operate 

that»  although  the  words  heirs  of  the  as  a  description  of  the  person,  and 

body,  in  a  legal  construction,  oould  would  not  oonclusiyely  proye  that 

apply  to  one  person  only,  it  might  no  estate  tail  was  intended  to  be 

be  contended,  where  a  power  was  given, 
given  to  appoint  to  heirs  of  the  body, 
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jEsaoN  heirs  of  his  body,  &c.  If  the  power  is  exercised,  the  heirs  being 
Wbtoht.  appointees  take  by  purchase ;  if  no  appointment  is  made,  the 
estate  descends  to  the  heir  to  whom  it  is  limited.  The  words, 
notwithstanding  the  power,  may  operate  as  words  of  limitation. 
This  case  was  decided  in  the  Court  below,  upon  its  own 
merits,  without  reference  to  authorities ;  but  the  decided  cases 
are  strong  authorities  against  the  judgment.  In  the  case  of 
SeiUe  V.  Barter, \  which  was  a  devise  of  all  the  testator's  lands 
to  his  son,  John,  and  his  children  lawfully  to  be  begotten,  with 
power  to  settle  the  same,  or  any  part  thereof,  by  will  or  other- 
^  wise,  to  them  or  any  of  them  as  he  should  think  proper ;  and 
for  default  of  such  issue,  over — ^it  was  held  that  John  took 
-[12  ]  an  estate  tail,  and  that  this  construction  *was  not  weakened  by 
the  power.  The  power,  it  was  said  by  Lord  Alvanley,  in  de- 
livering the  judgment  of  the  Court,  had  some  operation,  since 
it  enabled  the  devisee  to  dispose  of  the  estate  to  his  children 
without  going  through  the  forms  of  a  recovery.  But  the  power, 
because  it  enabled  John  to  make  his  children  take  by  purchase, 
did  not  make  it  imperative  on  the  Court  to  give  the  estate  to  the 
children  by  purchase  in  all  events,  and  to  confine  them  to  life 
estates  as  tenants  in  common.  So  in  the  case  of  Doe  d.  Cole  v. 
Goldsmith,  I  which  is  reported  by  Taunton,  vol.  vii.  p.  209,  but  more 
strongly  to  the  point  in  question  in  2  Marshall,  617,  upon  a  devise 
to  F.  G.  and  his  assigns  for  life,  and  from  and  immediately  after 
his  decease  to  the  heirs  of  his  body  in  such  shares,  &c.  manner 
and  form  as  he  should  appoint,  and  in  default  of  such  heirs  of  his 
body,  then  from  and  immediately  after  his  decease  to  J.  6.  it 
was  held  by  the  Court,  as  matter  beyond  doubt,  that  the  testator 
intended  that  all  the  heirs  of  F.  G.  in  a  line  of  succession, 
should  be  extinguished  before  J.  G.  should  take  by  the  limitation 
over,  and,  therefore,  that  an  estate  tail  by  implication  must  be  held 
to  arise  to  F.  G.  because  there  was  no  other  way  to  perpetuate 
the  succession  in  the  manner  intended.  There  was  no  distinct 
limitation,  as  in  this  case,  to  the  heirs  of  the  body  of  the  tenant 
for  life  in  default  of  appointment.  That  expression  occurred 
only  in  the  clause  giving  the  power,  and  the  words  introducing 

t  5  B.  B.  676  (2  Bos.  &  P.  485).         2  Manh.  517). 
X  17  B.  B,  487  (7  Taunt.  209; 
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the  devise  ^over,  and  the  referential  word  "  such  "  is  to  be       Jesson 
found  in  that  case  as  in  this.    In  Doe  v.  Ooldsmith,  the  intent      wrioht. 
to  give  an  estate  tail  was  implied  from  the  words  preceding       r  .^j  -i 
the  limitation  over.    Here  is  a  distinct  gift  in  words  having  a  . 
fixed  legal  operation. 

The  Lobd  Chanobllob  : 

The  gift  is  to  the  heirs  of  the  body  share  and  share  alike  as 
tenants  in  common. 

Mr,  Sugden  : 

If  it  can  be  made  consistent  with  other  words  in  the  will,  to 
give  the  children  estates  for  life  only, — ^then  they  must  take  by 
way  of  purchase,  as  tenants  in  common.  But  the  words,  share 
and  share  alike,  may  be  construed  by  reference  to  the  power 
which  contains  an  implied  or  possible  gift,  under  which  they 
would  take  as  tenants  in  common. 

The  Lobd  Chakgbllob  : 

If  I  had  lived  200  years  ago,  I  should  have  had  no  doubt 
that  such  limitations  as  we  see  in  this  wiU  would  have  given 
an  estate  tail.  But  your  argument  supposes,  that  the  donee  of 
the  power  might  appoint  among  grandchildren^  &c.  to  the  re- 
motest posterity.  That  I  should  have  thought  impossible,  if  I 
had  lived  200  years  ago. 

Mr,  Sugden  : 

Keeping  within  the  rule  of  perpetuity,  he  might  have  appointed 
to  any  the  remotest  heir  of  the  body. 

It  may  be  admitted,  that  if  "  heirs  of  the  body"  means  children, 
—such  heirs,  or  such  isaue,  must  mean  the  same  thing.  The 
same  words  cannot  have  different  meanings,  in  the  different 
parts  of  a  will.  But  the  supposed  virtue  of  the  word  ''  such  " 
^did  not  avail  in  Doe  v.  Ooldsmith^  where  it  must  have  been 
held  an  executory  devise ; — whereas,  in  this  case,  it  is  clearly 
a  contingent  remainder. 

The  inconvenience  of  the  supposed  intention  has  been  already 
noticed.    If  only  one  child  should  be  born,  they  imagine  the 
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JS880H  testator  meant  that  he  Bhoold  take  the  lands  for  life.  If  twelve 
Wbioht.  children,  and  eleven  died  infants,  according  to  one  constmction, 
the  survivor  would  take  the  whole ; — according  to  another  con- 
struction, he  would  take  only  a  twelfth  part.  If  the  eleven  died, 
leaving  families,  the  families  would  take  nothing.  It  was 
argued  in  the  Court  below,  that  under  the  will,  cross  remainders 
for  life  were  to  be  implied,  as  among  the  children  of  William. 
But  this  argument  was  adverse  to  the  interest  of  the  heir  at 
law,  by  whose  counsel  it  was  urged.  It  may  be  necessary  to 
ascertain  on  which  of  the  counts  in  the  declaration  they  have 
entered  up  the  verdict.  Some  are  on  the  demise  of  the  children, 
some  on  that  of  the  heirs  at  law.  The  judgment  itself  does  not 
furnish  the  information. 

Mr.  Taunton: 

Lord  Ellbnborou0H  said,t  that  as  there  were  eounts  cm  the 
demise  of  the  heir  at  law,  as  well  as  the  children,  it  was  nn« 
necessary  to  enter  into  the  argument  as  to  the  cross  remainders, 
which  might  be  material,  as  between  the  two  sets  of  plaintiffs ; 
but  was  immaterial,  as  between  them  and  the  defendants. 

Lord  Bbdbsdale  : 
Is  Edward  Wright  living  ? 

Mr.  Sugden  : 

Edward  the  son  is  living  as  well  as  the  father.  They  pat  it 
as  a  forfeiture  of  the  life  estate. 

[  15  ]        Lord  Bbdesdale  : 

If  it  is  a  forfeiture  by  Edward  the  son,  it  must  be  because  he 
took  under  the  appointment ;  and  so  it  must  be  argued  as  a  for- 
feiture of  the  whole. 

Thb  Lord  Chakcbllob: 
Were  other  children  living  at  the  time  ? 

Mr.  Sugden: 
That  appears  only  by  inference  to  be  drawn  from  the  special 

t  [In  tlie  Court  below.] 
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verdict.    The  word  "afterwards"  in  that  part  of  the  vwrdict      Jbbbos 
wfaidi  states  the  conveyance,  does  not  conclusively  mean  in  point     wsight. 
of  tiine,  after  all  the  facts  before  stated  in  it. 

Lord  Redesdale: 

Could  the  power  be  destroyed  by  forfeiture  where  all  the 
children  have  an  interest  ? 

Mr.  Sugden : 

Such  a  question  is  now  depending  before  the  Yice^hancellor,! 
and  probably  will  go  farther. 

Lord  Rebesdalb  : 

How  could  it  be  destroyed  by  such  instruments  as  these  ?  It 
must  be  by  some  instrument  expressly  renouncing  it.  How  can 
a  man,  having  a  power  for  the  benefit  of  children,  destroy  it  ? 

The  Lord  Chakcbllor  : 

The  appointment  ought  to  be  stated.    It  appears  by  the  ver- 
dict, that  Edward  *was  the  son  of  William.    How  does  it  a^^pear       [  ^18 1 
that  the  appointment  did  not  take  effect  in  his  favour  before  any 
other  child  was  bom  ? 

Mr.  Taunton: 
In  the  special  verdict  there  is  no  i^pearuice  of  appointment. 

The  Lord  Chancellor: 
We  sit  here  to  decide  on  cases  as  they  appear  on  the  record,  t 

Mr.  Taunton : 

On  the  trial,  the  appointment  could  not  be  proved ;  and  it  was 

t  Smith  y.  Death,  before  the  Vice-         t  No  appointment  Ib  stated  in  the 

Chancellor,  who  delivered  his  judg-  special  verdict ;  but,  in  the  printed 

ment  on  the  19th  of  June,   1820.  case  of  the  plaintiff  in  error,  William 

The  decision  was   that  the   power  is   described   as   appointee   in   tail 

could  be  destroyed  [reported  from  5  general.  Upon  this  point  see  the  ob- 

Madd.  at  p.  314  below].    The  same  servations  of  the  Lord  Chanobllor 

qnestionwas  argued,  but  not  decided,  in  giving  judgment,  pp.  36,  37,  poet, 

ia  Wtd  V.  Verney,  before  the  Vice-  This  part  of  the  argument  is  pre- 

CbsnceUor  in  Hilary  Term,   1819.  served  on  account  of  the  judicial 

^w  Sugden  on  Powers,  pp.  80,  81,  observations. 
3rd  edit. 
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jEfisoN      agreed  that  it  should  be  put  out  of  consideration.    The  recital  of 
WBroHT*     &  ^^  ^  ^  ^^^  ^B  ^^  evidence  against  strangers.    A  fortiori^  the 
mere  description,  cannot  be  evidence  against  the  plaintiffs  in  th& 
action. 

Lord  Bbdesdalb  : 

Would  not  this  instrument  (in  the  absence  of  any  other)  ope- 
rate as  an  appointment  ? 

Mr.  Taunton : 

It  was  executed  alio  intuitu,  merely  to  make  a  tenant  to  the 
pracipe. 

The  Lobd  Chancellob  : 

The  making  Edward  a  party  to  the  deed,  is  evidence  that  they 
did  not  choose  to  deal  with  William,  as  having  an  estate  tail ; 
and  therefore  took  in  Edward  as  having  such  estate.  The  ques- 
tion  is,  whether  William  so  acting  towards  Edward,  the  deed  of 
William  must  not  operate  as  an  appointment. 

[  17  J  Mr.  Sugden  : 

A  recital  has  in  Chancery  been  held  to  be  an  appointment.^ 
A  covenant  to  levy  a  fine  has  been  held  not  to  operate  as  a  de- 
struction of  the  power,!  because  the  Court  looks  to  intention. 
So  even  where  a  fine  has  been  levied.  §  A  deed  of  covenant  can- 
not so  operate,  because  it  imports  an  intention  that  something 
more  should  be  done.  And  where  a  deed,  declaring  the  use& 
(after  the  fine  levied),  was  executed,  in  the  manner  required  by 
the  power,  it  was  held,  that  the  deed  and  fine  taken  together 
operated  as  an  appointment.  §  Admitting  that  the  description 
alone  does  not  make  the  son  appointee,  yet  it  may  operate  to 
shew  an  intention  of  appointment,  and  being  followed  by  the 
declaration  of  uses  in  the  deed  of  recovery,  they  altogeth^* 

t  Wilson  V.  Piggott,  2  E.  E.  246  Oarrad,  2  Lev.  149;   Eaym.  239;   S 

(2  Yes.  Jr.  351).  .  Keb.  366,  489,  510,  536,  572. 

X  The  Earl  of  LeUester*s  case,  1  §  Herring   v.  Brown,    2  Shower^ 

Yentr.  278.    It  is  also  reported  under  185 ;  1  Yentr.  368,  371 ;  Skiniier,  35,. 

the  Dame  of   Wigeon  v.  Qarrttt,  or  53,  71,  184;  Carth.  22;  Comb.  II. 
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operate  as  an  execution,  and  not  as  a  destruction  of  the  power.      Jbssok 
This  is  a  stronger  case  than  that  of  Lord  Leicester,  and  others  of     wbiort. 
that  class.    There  the  ground  was  intention,  to  be  inferred  from 
the  nature  of  the  transaction.    But  here  is  an  express  declara- 
tion, operating  as  an  appointment  to  the  son.    There  is  nothing 
on  the  face  of  the  verdict  to  shew  that  any  other  child  was  living 
at  the  date  of  the  appointment.     The  subsequent  birth  of  issue, 
in  sach  circumstances,  could  never  defeat  the  estate  of  the  son. 
The  diflBculty  which  occurs  in  other  cases,  where  there  *are  not       [  •is  ] 
contingent  remainders,  does  not  arise  in  this  case. 

The  argument  that  the  children  took  mere  life  estates,  is  suffi- 
cient to  destroy  the  respondents'  case.  There  is  no  authority 
extant,  in  which  the  words, ''  heirs  of  the  body,"  in  such  a  case 
as  this,  have  been  cut  down  to  life  estates.  The  children  have 
always  been  held  to  take  the  inheritance. 

The  authorities  cited  in  support  of  the  adverse  claim  are  not 
applicable  to  this  case.  In  Goodtiile  v.  Herring y\  the  limitation 
to  the  ''  heirs  male  of  the  body,"  was  in  a  subsequent  part  of  the 
irill  clearly  explained,  nay,  even  expressed  to  mean  *'  sons."  In 
this  case  we  have  no  such  expression  or  explanation.  In  Archer's 
caae.t  the  limitation  was  to  the  next  heir,  in  the  singular  number, 
and  words  of  limitation  were  superadded,  viz.  to  the  heirs  of  the 
body  of  that  next  heir.  In  Cheek  v.  Day,§  the  devise  was  to  the 
heir  in  the  singular  number,  and  words  of  inheritance  in  fee 
were  grafted  upon  that  limitation.  In  Walker  v.  Snow,\\  the 
same  circumstances  occurred,  and  it  was,  moreover,  clearly  a 
description  of  the  person.  Lisle  v.  Gray  H  was  nearly  similar  to 
Ooodtitle  V.  Herring, \  where  the  words  "heirs  male  of  the 
body,"  were  explained  by  the  will,  to  mean  sons  successively. 
So  in  Lave  v.  Davie8,\\  occurred  the  *same  explanation  by  sub-  [  *i»  J 
sequent  words,  of  the  limitation  to  the  h6irs  lawfully  to  be 
begotten.    In  Doe  v.  Laming,  1 1  not  only  were  there  superadded 

t  6  B.  B.  270  (1  East,  264).  II  Palm.  359. 

t  1  Co.  Bep.  63.  %  2  Lev.  223 ;  Baym.  278. 

S  Moor,  593  ;  2  Boll.  Abr.  417 ;    .      tt  2  Ld.  Baym.  1561. 

(G.)  pL  7 ;  Cro.  EUb.  313 ;   Ow.  148  JJ  2 Burr.  1100;  1  Black.  Bep.  265; 

(c  ted  Ld.    Baym.  295,    and  Fitz.  £t  vid.  Dnrnf .  and  East,  Bep.  a  note 

(lib.  24).    See  also  mtite  y.  CoHins,  on  this  case. 
Com.  Bep.  289. 
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jBBsoir  words  of  limitation  in  fee  grafted  on  the  limitation,  to  the  heirs 
WBioHT.  ot  the  body ;  but,  moreover,  the  devise  was  to  heirs  of  the  body, 
as  well  males  as  females ;  and  being  of  lands  in  gavelkind,  thoae 
words  could  not  operate  by  way  of  limitation,  but  must  of  neoes- 
sity,  in  order  to  effectuate  the  intent  of  the  testator,  operate  by 
way  of  purchase.  For  the  limitation,  as  it  stood  expressed,  in* 
eluded  issue  who  could  not  take  by  descent. 

In  this  case  the  testator  by  the  word  "  such,"  might  mean  to 
refer  to  children ;  children  might  have  been  the  issue  contem- 
plated.  But  he  had  before  expressed,  and  it  must  be  presumed 
he  intended  an  entail  that  all  the  issue  of  William  might  inherit. 
Here,  therefore,  are  incompatible  intentions,  and  the  general 
must  prevail  against  the  particular  intent.  Bo  in  the  case  of 
CauUon  v.  Coulson,}  it  was  argued,  from  the  interposition  of 
trustees,  to  preserve  contingent  remainders,  that  the  testator 
contemplated,  and  intended  to  raise  contingent  remainders  to  Le 
preserved,  and  probably  it  was  so.  But  the  general  rule  pre- 
vailed in  that  case,  notwithstanding  such  probable  particular 
intent  to  be  inferred  from  that  provision  and  limitation. 

William  being  an  illegitimate  son,  he  and  his  children  were 
[  *20  ]  strangers  to  the  testator.  This  has  in  all  *such  cases  furnished 
an  argument  upon  the  gift,  over  in  default  of  issue.  The  words 
operate  as  a  gift  to  the  heir  at  law.  But  when  vested,  he  is  in 
at  law  by  descent.  The  question  is,  whether  the  testator  ever 
intended  it  should  go  to  his  heir  at  law,  whether  by  descent 
or  by  devise,  until  all  the  issue  of  the  illegitimate  son  were 
extinct. 

As  to  the  words  *'  among  the  heirs  of  the  body,  share  and 
share  alike,  as  tenants  in  common,  &c."  they  have  in  many  cases 
been  rejected,  where  it  has  appeared  that  the  testator  intended 
to  give  to  the  whole  line  of  the  issue.  It  is  necessary  in  such 
cases,  to  hold  it  to  be  an  estate  tail,  to  guard  against  the  inference 
from  the  want  of  any  express  limitation  or  implication  of  cross 
remainders  among  the  children,  so  as  to  give  the  estate  of  a  child 
dying  without  issue,  to  the  survivors.  The  cases  shew  that  it 
ought  not  to  be  implied  that  the  father  takes  for  life  only,  unless 
the  Court  can  raise  such  further  implication,  as  to  give  the  whole 

t  2  Stra.  1125 ;  2  Atk.  246,  et  vid.  Hodgson  v.  Ambrose,  TougL  Bep. 
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estate  to  all  the  children.  In  Doe  v.  Smith,\  the  devise  was  to  Jbssok 
M.  A.  and  the  heirs  of  her  body,  as  tenants  in  common,  which  weight. 
was  held  to  give  an  estate  tail  notwithstanding  those  latter 
words,  and  the  reasoning  of  Lord  Kbnyon  in  delivering  judgment 
in  that  case,  ia  applicable  to,  and  decisive  of  this  case.  Again, 
in  Doe  v.  Cooper, I  the  devise  was  expressly  to  B.  G.  for  life  only; 
and  after,  &c.  to  the  issue  of  B.  G.  as  tenants  in  common ;  and 
in  case  B.  G.  should  die  without  leaving  lawful  issue,  to  E.  H. 
and  her  heirs.  The  Gourt  held  *that  an  estate  tail  by  implica-  [  *2i  ] 
tion  vested  in  B.G.,  because  cross  remainders  among  the  children 
could  not  be  implied;  and  although  it  was  admitted  by  the 
Judges,  that  it  appeared  to  be  the  particular  intent  of  the  devisor 
that  B.  G.  should  take  only  an  estate  for  life ;  yet  that  intent, 
being  inconsistent  with  the  general  and  paramount  intent,  that 
all  his  issue  should  inherit  the  entire  estate  before  it  went  over, 
was  disregarded.  The  words  of  the  will  in  that  case  were,  on  the 
one  hand,  much  stronger  for  a  tenancy  for  life ;  on  the  other, 
much  weaker  for  a  tenancy  in  tail,  than  the  words  of  this  will. 
In  Frank  v.  Staveti,^  which  was  a  devise  to  B.  F.  for  life,  without 
impeachment  of  waste,  and  with  power  to  jointure ;  and  after, 
&c.  to  the  issue  male  of  his  body  and  their  heirs  ;  and  in  default 
of  such  issue,  to  B.  F.,  &c.  It  was  held  an  estate  tail  in  B.  F., 
although  the  issue  or  children,  apparently  were  made  the  stock 
of  a  new  line  of  heirs,  and  the  first  estate  was  given  expressly  for 
life,  with  powers  not  wanted  by  a  tenant  in  tail.  In  that  case 
also,  the  particular  intent  was  disregarded  ;  and  the  recovery  was 
upheld,  by  which  the  children  were  disappointed.  So  in  Franklin 
Y.Layy}  lately  decided,  although  superadded  words  of  inheri- 
tance occurred  in  that  case  also,  the  same  principles  of  decision 
were  upheld.  In  Mogg  v.  Mogg,%  where  the  first  devise  was  to 
children  for  life,  and  the  remainder  to  the  issue  of  the  children 
*and  their  heirs,  as  tenants  in  common ;  and  in  default  of  such  [  *22  ] 
issue  over, — it  was  held  on  the  doctrine  of  cy-pres,  where  the 
limitations  would  otherwise  have  been  void  as  a  perpetuity,  a 

t  4  R,  R.  521  (7  T.  R.  531).  May,   1820,  mnce  reported;   see  23 

:  6  B.  R.  2b4  (1  East,  229).  R.  R.  (6  Madd.  258). 

§  3  East,  548.  f  15  R.  R.  185  (1  Mer.  654).    Some 

I  Before  the  Vice- Chancellor,  3rd  of  the  children  were  unborn. 
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JsflsoH  devise  to  the  children,  as  tenants  in  common  in  tail,  with  cross 
Weight,  remainders.  In  Mogg  v.  Mogg,  the  limitation  was  void,  as 
against  the  policy  of  the  law,  and  the  Court  might  on  that 
accomit  have  refused  to  interfere.  Here  is  no  such  impediment, 
and  the  children  cannot  otherwise  than  by  giving  an  estate  tail 
to  the  parent,  take  such  interest  as  the  testator  intended.  If, 
according  to  the  argument,  the  children  would  take  estates  only 
for  life,  the  necessary  consequence  is,  that  the  parent  must  take 
an  estate  tail ;  otherwise  the  intention  of  the  testator  is  frus- 
trated. He  intended  to  provide  for  the  issue,  and  they  would 
have  no  provision. 

If  the  gift  had  been  to  "  children,"  instead  of  "  heirs  of  the 
body,"  the  same  argument  would  have  arisen.  The  word 
*'  children,"  when  used  as  a  class,  gives  the  same  interest.  That 
appears  by  the  authority  of  the  Court  of  K.  B.  in  Doe  v.  Webber j^ 
a  case  in  which  there  was  a  devise  to  M.  H.  and  her  heirs  ;  and 
in  case  M.  H.  should  die  and  leave  no  child  or  children  to  J.  B., 
&c.  The  Court  held  that  child  or  children  meant  issue,  not  con- 
fined to  immediate,  but  extending  to  the  remotest  descendants. 
Such  was  the  opinion  of  that  Court  upon  a  question,  whether  it 
was  an  estate  kail,  or  an  executory  devise ;  whether  the  words 
child  or  children,   in   the  contingent  clause,  introducing  the 

['^28]  remainder  over,  reduced  the  fee  before  ^given  to  an  estate  tail. 
Upon  which  point,  nothing  is  to  be  collected  in  that  case,  except 
from  the  words  introducing  the  devise  over  itself.  But  in  this 
case,  it  is  an  express  devise  in  tail ;  and  the  intention  clearly 
appears  not  to  give  any  estate  to  the  heir  at  law,  until  the 
remotest  issue  of  W.  are  extinct. 

June  12.  As  to  the  intention,  the  respondents  have  argued  nothing. 

They  rely  on  the  rigid  legal  construction  of  the  words.  They 
contend,  1.  That  under  the  power,  the  heirs  of  the  body  most 
take  as  purchasers ;  and  if  so,  as  children.  2.  That  in  default 
of  appointment,  they  take  as  tenants  in  common ;  again,  as  they 
argue,  as  children.  Lastly,  they  say,  the  limitation  introducing 
the  remainder  over,  viz.  in  default  of  *'such"  issue,  directly 
refers  to  ''child,"  the  last  antecedent;  and  therefore  issue  in 
t  19  R.  E.  438  (1  B.  &  Aid.  713). 
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ihat  place  means  children  as  before.    To  the  first  argument,  the      Jbsbon 

answer  is,  that  the  donee  might  have  appointed  to  any  of  the     Waioht. 

heirs  of  the  body,  considering  them  as  a  class.    Which  of  the 

words  come  first,  and  which  last,  is  immaterial.    The  power  is  to 

appoint  to  heirs  as  purchasers,  and  not  as  descendants.     Such  a 

power  cannot  break  the  estate  tail ;  it  would  not  do  so  if  the 

devise  were  to  children.    Taking  the  word  to  be  "  children," 

according  to  their  construction,  he  might  appoint  to  any  of  his 

descendants.     Uiefe  v.  SaltingstoneA    Under  the  power  in  this 

ease,  William  might  have  *given  the  estate  in  feet  to  a  person       ^  *^^  1 

filling  the  character  of  heir  of  the  body.    It  is  said  that  there  are 

no  words  empowering  such  appointment.    But  the  authority 

last  cited  proves  that  words  of  inheritance  are  not  necessary,  even 

if  the  devise  had  been  to  "  such  children,"  &c.     In  Doe  v.  Oold- 

smiih,^  the  devise  was  to  F.  G.  for  life,  and  after,  &c.  to  the 

heirs  of  his  body,  &c.  as  F.  H.  should  appoint ;  and  in  default 

of  such  heirs  of  his  body,  then  immediately  after  his  decease  to 

J.  6.    In  that  case  "  heirs  of  the  body  "  must  mean  children,  if 

they  do  so  in  this ;  and  so  it  was  argued.    Yet  the  Court  held  it 

to  be  an  estate  tail  by  impUcation.     Such  a  power  was  never 

adjadged  to  defeat  an  estate  tail.lj 

As  to  Doe  V.  Goffj  where  the  devise  was  to  M.  and  the  heirs  of 
her  body,  as  tenants  in  common,  and  not  as  joint  tenants ;  but  if 

t  1  Mod.  189.  *Iii  that  case  the  question,  but  relied  on  the  efficacy 

devise  was  to  the  wife  for  life ;  and  of  the  words  '*  manner  and  form." 

"by  her  to  be  dispoeed  of  to  such  of  The  power  in  Phelps  v.  Hay  had  the 

my  children,  &c." ;  and  the  Judges  same  words.     Sugden  on   Powers. 

})&Jig  a  majority  who  decided  the  Appendix,  No.  18. 
caae,  relied  on  the  word  "dispose,"         §  17  R.   E.  487    (7  Taunt,   209, 

&a  implying  such  a  power  as   the  2  Marsh.  517).    Mr,  Sudden  added, 

testator  himself  had,  which  was  to  arguendo,  that  the  case  was  free  from 

dispose  of  the  fee.  prejudice,  because  Doe  v.  Je$8on  was 

X  Upon  the  general]  |  question,  not  cited  or  noticed, 
whether  a  fee  simple  may  be  given  ||  That  remainders  in  default  of  ap- 
under  a  power  to  appoint  among  the  pointment  are  not  suspended  or  kept 
heirs  of  the  body,  issue,  children,  in  contingency  by  powers  annexed 
^  without  any  additional  words  to  to,  or  which  accompany  preceding 
extend  tiie  power.  See  Sugden  on  estates.  See  Cunningham  y.  Moody, 
Powers,  9,  c  s.  10.  In  'The  King  v.  1  Ves.  Sen.  174 ;  Doe  v.  Martin,  2  R.  E. 
Marquit  of  Stafford,  8  B.  B.  668  (7  324  (4  T.  B.  39) ;  and  the  same  doc- 
East,  521),  the  Ciourt  said  they  trine  as  to  personal  property,  1  Yes. 
woidd  not  detexmine   the   genend  Sen.  210 ;  2  Yes.  Sen.  208 ;  Amb.  365. 

B.B.— TOL.  XXI.  C 
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Jbsbov      Buch  issue  should  die  before  he,  she,  or  they  respectively  attain 

Wbioht.  ^^  ftg^  of  twenty-one,  then  to  J.  M.  and  his  heirs,  it  was  held  an 
estate  in  the  children,  in  common  in  taU,  chiefly  upon  the  effect 

[  •25  ]  of  the  *words  preceding  the  limitation  over.  As  to  Gretton  \. 
Haward,}  the  devise  was  to  A.  H.  she  first  paying  all  my  just 
debts,  &c. ;  and  after  her  decease,  to  the  heirs  of  her  body,  share 
and  share  alike,  if  more  than  one ;  and  in  default  of  issue,  to  be 
lawfully  begotten  by  me,  to  be  at  her  own  disposal.  The  case 
was  decided  on  the  peculiar  language  of  the  will  importing  that 
the  gift  was  not  after  an  indefinite  failure  of  issue.  Doe  w 
Covey yl  which  is  not  yet  reported,  depends  on  the  principle  of 
Doe  V.  Laming.^  The  children  themselves,  in  each  of  those 
cases,  by  the  effect  of  the  superadded  words,  took  a  fee  as  the 
stock  of  a  new  inheritance.  In  Seaward  v.  WUlockj)  the  estate 
was  given  to  the  issue  expressly  for  their  lives  only.  The  ground 
of  decision  was,  that  the  will  shewed  a  single  intent  to  create  a 
succession  of  estates  for  life,  not  warranted  by  law.  And  it  could 
not  be  modelled  as  an  executory  devise,  as  in  Hunibergton  \\ 
Humber8ton,f,  in  Chancery.  But  here  the  devise  does  not  con- 
fine the  estate  to  the  children,  to  an  interest  for  life ;  but,  on  the 
contrary,  clearly  means  to  give  an  inheritance. 

It  is  argued,  that  he  meant  the  children  to  take,  if  more  than 
one,  because  he  gives  to  one  child,  if  there  should  be  but  one. 

[  *26  ]  No  doubt  that  was  his  ^intention,  and  that  they  should  take  as 
purchasers  ;  but  he  also  intended  that  children's  children,  to  the 
last  generation,  should  inherit  before  the  estate  should  go  to  the 
remainder  man.  In  the  case  of  one  child,  he  meant  that  the  one 
child  should  take  the  inheritance ;  and  a  limitation  to  children, 
or  a  child,  as  a  class,  is  sufficient  to  give  such  interest.  It  is 
said,  that  in  the  power  enabling  appointment  to  the  heirs  of  the 
body,  there  are  no  words  of  inheritance ;  and  that,  therefore,  the 

t  6  Taunt.  94.  down  to  the  tenth  generation,  during 

}  In  the  K.  B.  their  liyes. 

§  2  Burr.  1100.  IT  1   P.  Wms.  332.    This  was   a 

II  5  East,  198.    This  was  a  devise  devise  to  trustees  to  convey,  &c.  t(» 

to  A.  for  life;  and  after  him  to  his  children  of  unborn  children  for  liff>, 

eldest,  or  any  other  son  after  him  which  the  Court,  upon  doctrxxies  ot 

for  life ;  and  after  them,  to  as  many  equity  modelled,  by  decreeing^  cx>n- 

of  his  detficeudants,  issue  male,  as  veyances  to  existing  children  for  lif**, 

shall  be  heirs  of  his  or  their  bodies,  and  to  unborn  children  in  tail,  &c. 
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appointment  of  an  estate  of  inheritance  is  not  anthorized  by  the  Jesson 
power.  But  it  is  settled,  that  where  there  is  a  devise  to  the  heir,  wbight. 
althongh  there  are  neither  words  nor  intent  expressed  to  give 
him  the  inheritance,  and  although  the  estate  vests  in  him  by 
purchase,  as  a  person  described,  yet  he  may  take  the  whole 
inheritance.  Burcheti  v.  Durdant^  was  decided  on  this  principle. 
The  objection  was  taken  in  that  case,  for  the  want  of  words  of 
inheritance ;  but  the  *Court  held  it  was  a  fee!  in  the  person  [  *27  ] 
described,  as  heir  of  the  body  now  living.  Such  limitation 
operates  doubly ;  first,  to  point  out  the  person,  then  to  give  the 
inheritance.  That  is  an  authority  depending  upon  three  judg- 
ments in  the  courts  below,  and  two  in  this  house.  The  children, 
therefore,  in  this  case,  must  take  an  estate  of  inheritance,  and 
for  that  purpose,  William  must  take  an  estate  tail.  In  Wliarton 
V.  Greiham,%  although  the  devise  was  to  sons,||  one  branch  only 
of  issue,  the  Court  held,  that  the  tenant  for  life  had  an  estate 
tail.  In  Hodges  v.  Middleton,^  the  words  "  child  or  children  " 
are  used  throughout  the  will,  the  limitation  over  is  on  failure  of 
children,  not  issue.  The  Court  collects  the  intention  to  give  the 
parent  the  inheritance,  from  the  use  of  these  words  as  a  class. 
So  in  Jones  v.  Morgan, \\  Lord  Thurlow  held,  that  where  chil- 
dren are  to  take  as  a  class,  they  must  take  as  heirs. 

t  This  case  is  reported  in  a  former  clearly  vest  an  entail  in  G.  D.  he 
proceeding  between  different  parties,  being  heir  of  the  body  of  Bobert,  and 
but  upon  the  same  question  and  title,  surviving  Bobert.*'    This  case  is  also 
in  1  Venb-.  334,  under  the  name  of  reported  by  Keble,  3,  832 ;  Pollexfen, 
Jamts  V.  Richardion,     Upon  the  writ  457 ;  Jones,  99 ;  Levinz,  2,  232 ;  and 
of  eiTor  in  the  second  proceeding  it  Baymond,  330,  as  between  James  v. 
is  retorted,  2  Ventr.  311,  under  the  Richardson;  and  in  Carthew,  154; 
name  of  Burckett  v.  Durdant;   and  Skinner,  205;  and  Comberbach,  153, 
upon  the  point  urged  in  the  above  as  between  Burckett  v.  Durdant. 
argoment,  the  Court  certainly  held  t  This  must  be  understood  fee- 
that  G.  D.  took  an  estate  tail,  upon  tail,  for  such  was  the  decision, 
the  ground  that  <* heirs"  is  nomen  §  2  Black.  Bep.  1083. 
cclUdivum.     But  the  Court  further  ||  It  was  to  A.  and  his  sons  in  tail 
held,  "that  in  case  the  first  words  male;   and  for  want  of  such  issue 
(viz.)  heirs  of  the  body  now  living,  over,  and  A.  had  no  issue  at  the  date 
would  carry  but  an  estate  for  life  to  of  the  will,  or  at  the  death  of  the 
G.  D.   yet    the   subsequent   words  testator.      See   Wild*$    case,   6    Co. 
would  make  an  entail  in  him  (viz.)  Bep.  16. 
and  to  such  other  heirs,  male  and  ^  Dougl.  Bep.  415. 
fenale,  as  he  should  hereafter  happen  ft  1  Br.  C.  C.  206. 
to  have  of  his  body.    This  would 

0  2 
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JB880V  As  to  the  argument  founded  on  the  word  ''  such,"  and  its  refer- 

Weioht.  ^^^  ^^  ^^®  immediate  antecedent  child;  the  words  are  ''for 
want  of  such  issue ;  "  and  the  fair  construction,  even  grammati- 
cally, is  not  by  a  narrow  reference  to  the  last  preceding  object 
designated,  but  generally  to  all  the  limitations,  to  "  heirs,  issue, 
or  children."  Beading  all  the  clauses  of  the  will  together,  it 
means  in  default  of  all  the  issue  before  named  or  specified.    It  is 

r  '^23  ]  eaid,  the  testator  himself  has  explained  what  he  means  *by  heirs 
of  the  body.  But  he  does  not  say  that  children  only  are  to  take 
as  heirs  of  the  body ;  but  that  they  are  to  take  in  the  first 
instance,  the  first  in  the  order  of  succession.  So  in  Robinson  y. 
l{<)binson,\  and  Pierson  v.  Vickers^l  the  word  "such"  occurred, 
following  the  word  *'  son  "  in  the  first,  and  *^  sons  and  daughters  " 
in  the  latter  case.  Yet  the  Court  held  in  both  those  cases,  that 
the  word  "  such "  referred  to  issue  generally,  and  was  not 
restricted  to  sons  and  daughters.    So  also  in  Doe  v.  Goldsmith. 

The  question,  whether  cross  remainders  are  to  be  implied 
between  the  children  as  tenants  for  life,  ought  to  be  decided  for 
the  satisfaction  of  the  plaintiffs  in  error,  if  the  judgment  is  against 
them.  It  ought  to  be  ascertained  by  the  judgment,  which  of 
the  plaintiffs  below  are  entitled,  that  the  plaintiffs  in  error  may 
know  the  grounds  on  which  they  are  deprived  of  the  estate^  if 
that  should  be  the  result. 

The  words  "  heirs  of  the  body  "  having,  in  the  present  case, 
been  considered  to  mean  "  children,"  the  subsequent  words, 
''  and  for  want  of  such  issue,"  were  held  by  the  Judges  in  the 
Court  below  to  refer  only  to  children  ;  for  "  such,"  it  was  said,  is 
a  word  of  reference.  But  why,  it  may  be  asked,  not  extend  it  to 
the  heirs  of  the  body,  to  whom  the  estate  was  expressly  given  ? 
There  is  certainly  considerable  evidence,  on  the  face  of  the  will, 
that  the  testator  intended  that  William's  children  should  take  by 
purchase ;  but  there  is  stronger  evidence  that  he  meant  them  to 
take  such  an  estate  as  they  could  transmit  to  their  issue,  so  as  to 
include  all,  "  the  heirs  of  the  body  of  William  issuing,"  for  want 

[  *2d  ]       of  which  *only  he  intended  the  estate  to  go  over  to  his  own  right 
heirs.    Some  stress  was  laid  upon  the  circumstance  that  the 

t  1  Burr.  38,  and  2  Ves.  Sen.  225.  J  7  E.  E.  760  (5  East,   fi48;      2 

Smith,  160). 
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estate  was  expressly  devised  to  William  for  his  life.  But  that  Jesson 
circumstance  has  been  disregarded  in  similar  cases,  even  where  wrioiit. 
the  strong  negative  words  only  and  no  longer  have  been  super- 
added. But  it  is  material  in  this  view,  that  it  shews,  by  opposi- 
tion, that  he  did  not  intend  the  children  to  take  life  estates  only. 
"  To  William  for  life,  and  after  his  decease  to  his  children." 
Had  he  intended  them  also  to  take  for  life  only,  he  would,  of 
course,  have  said  so.  Lord  Mansfield  often  truly  observed,  that 
when  a  man  gives  a  house  to  one,  he  always  means  to  give  the 
entire  interest  in  it,  the  same  as  if  he  had  given  him  a  horse, 
lo  effect  this  intention  the  Courts  have  gone  great  lengths,  to 
supply  by  other  words  and  implications,  the  want  of  express 
words  of  inheritance.  This  is  the  only  case  in  which  express 
words  of  inheritance  have  been  cut  down  to  life  estates  only, 
and  this  in  order  to  effectuate  a  supposed  intention,  which  in 
itself  is  absurd,  and  evidence  of  which  is  wanting  on  the  face  of 
the  will. 

It  is  said,  the  provision  and  devise,  if  one  child,  to  that  one, 
includes  the  other  case,  viz.  of  there  being  more  than  one,  in 
which  case  they  were  all  to  take.  Granted.  But  still  it  remains 
to  shew,  that,  because  the  children  were  to  take,  they  were  to 
take  life  estates  only.  "  If  but  one  child,  the  whole  to  that  one 
child,"  t.e.  the  whole  estate,  and  also  the  testator's  interest  in  it. 
This  is  what  the  testator  meant,  although  his  meaning  cannot  in 
this  way  be  effectuated.  The  gift  over,  "  for  want  of  such  issue," 
afforded  irresistible  evidence  of  the  ^intention  that  the  estate  [  *30  | 
should  not  go  over  until  a  general  failure  of  William's  issue. 
The  force  of  those  words  was  taken  away  by  considering  them  to 
apply  only  to  children.  The  will,  as  it  stands  by  force  of  the 
decision  in  the  Court  below,  is  certainly  a  very  different  disposi- 
tion from  that  which  the  testator  intended  to  make. 

The  will  made  by  the  judgment  in  the  Court  below  is  to 
William  for  life :  remainder  to  his  sons  and  daughters  as  he  shal^ 
appoint,  but  not  giving  them  more  than  life  estates :  in  default 
of  appointment,  to  his  sons  and  daughters  share  and  share  alike 
for  their  lives ;  and  if  there  shall  only  be  one  child  bom,  the  whole 

that  one  for  Ufe ;  and  after  the  death  of  each  child,  his  or  her 
hare  over. 
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jsBsoN  It  was  only  by  this  construction  that  it  was  possible  to  weaken 

Wbight.  tbe  force  of  the  words  "  for  want  of  such  issue."  Lord  Nobth- 
INGTON  has  observed,  that  "  for  want  of  such  issue,"  means  for 
default  of  such  issue.  There  is  something,  he  adds,  of  peculiar 
force  in  this  expression,  and  the  law  supposes  the  inheritance 
already  attached  in  the  first  taker,  but  Uable  to  be  defeated  by 
a  subsequent  event,  his  dying  without  issue,  t  So  Mr.  Justice 
Lawrence  said,  in  Pierson  v.  Vickers^l  that  these  words  are 
always  construed  to  mean  an  indefinite  failure  of  issue,  unices 
restrained  by  other  words.  In  this  case  there  are  no  such  words, 
nor  any  authority  in  the  books  for  the  construction  which  has 
been  put  upon  the  words  actually  used  by  the  testator. 

It  is  immaterial  whether  the  words  were  '*  heirs  of  the  body  " 
[  ♦SI  ]  or  "  children,"  in  either  case  the  intention  *would  be  equally 
apparent  to  pass  the  inheritance.  A  tenancy  in  common  is 
incompatible  with  an  estate  tail  in  the  parent,  but  that  does 
not  prove  that  the  testator  intended  the  children  to  take  for  life 
only. 

The  following  rules  may  be  safely  laid  down : 

I.  That  a  devise  may,  in  favour  of  the  intention,  include  all  a 
man's  possible  issue,  although  in  terms  only  a  particular  class  is 
included. 

n.  That  if  words  are  used  which  denote  an  intention  to  give 
the  estate  to  the  children  by  purchase,  they  shall  take  in  that 
character,  where  they  can  take  by  force  of  the  will,  such  an 
estate  as  will  include  all  the  issue,  so  that  the  estate  may  not  go 
over  before  a  total  failure  of  issue. 

UI.  That  although  such  an  intention  is  apparent,  yet  where 
the  general  intention,  viz.  to  include  all  the  issue,  can  only  be 
effectuated  by  vesting  an  estate  tail  in  the  parent,  he  shall  take 
that  quantity  of  interest  in  opposition  to  the  words  of  the  will. 
The  particular  intent  of  the  testator  shall  be  sacrificed  in  favour 
of  his  general  intent. 

The  leading  authority  on  the  first  rule  is  Robinson  v. 
Robinson,^  There  the  testator  devised  his  estate  to  Lancelot 
Hicks,  for  and  during  the  term  of  his  natural  life  and  no  longer, 

t  T.  B.  227,  note.  2  Smith,  162). 

I  7  R.  B.  at  p.  762  (5  East,  552;  §  1  Burr.  3S,  and  2  Yes.  Sen.  225. 
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provided  that  he  altered  his  name  to  Bobinson,  and  lived  at  his       JEasoN 

bouse  of  Boclyne.    And  after  his  decease  to  such  son  as  he  shall      wbioht. 

have  lawfolly  to  be  begotten,  taking  the  name  of  Bobinson ;  and 

for  default  of  such  issue  then,  I  bequeath  the  same  to  my  cousin, 

Wm.  R.  and  his  heirs  for  ever.     The  Judges  certified  *that       [  •82  ] 

Lancelot    must    by    necessary    implication    to    effectuate   the 

manifest  general  intent  of  the  testator,  be  construed  to  take  an 

estate  in  tail  male,  he  and  the  heirs  of  his  body  taking  the  name 

of  Bobinson,  notwithstanding  the  express  estate  devised  to  him 

for  his  life  and  no  longer. f     This  cause  was  decided  the  same 

way  in  the  Court  of  Chancery;    and  afterwards,  upon  great 

consideration,  was  affirmed  in  the  House  of  Lords,  t     It  was  the 

leading  authority  upon  which  Lord  Kenton  decided  many  similar 

cases,  all  of  which  will  be  over-ruled,  if  the  children  in  this  case 

shall  be  held  to  take  for  life  only. 

The  power  in  this  case  is  in  favour  of  the  plaintiff  in  error ; 
but  we  may  strike  out  the  power,  without  weakening  the  effect 
of  the  other  words,  upon  the  authority  of  Seale  v.  Barter.^ 

In  Bobinson  v.  Bobinsoriy  the  limitation,  after  Lancelot  Hicks' 
decease,  was  to  such  son  as  he  shall  have  lawfully  to  be  begotten, 
taking  the  name ;  and  for  default  of  such  issue  over. 

Will  any  lawyer  attempt  to  distinguish  the  cases,  with  a  view 
to  shew  that  Mr.  Bobinson  intended  to  include  all  Mr.  Hicks' 
issue,  and  that  Mr.  Persehouse  did  not  intend  to  include  all  Mr. 
Wright's  issue. 

The  case  of  Bobinson  v.  Bobinson  is  a  decisive  authority  also 
in  favour  of  the  general  construction  of  the  words  '^  for  want  of 
such  issue."  According  to  the  decision  of  this  case  in  the  Court 
below,  the  will  in  Bobinson  v.  Bobinson  ^should  have  been  con-  1*^1 
stmed  as  giving  an  estate  for  life  in  Lancelot,  with  remainder 
to  his  first  son  for  life,  with  remainder  over.  There  no  words 
like  "heirs  of  the  body"  intruded  themselves.  It  was  not 
necessary  to  take  away  the  force  of  any  words,  but  merely  to  put 
a  plain  construction  on  the  words  which  the  testator  had  actually 
used ;  and  they  were  simply  to  Lancelot  for  life,  then  to  such 
son  as  he  should  have,  and  for  default  over. 

t  And  (it  should  be  added,  to  com-         %  3  Bro.  P.  C.  180. 
plete  the  proof  of  the  proposition,)         §  5  R.  B.  676  (2  Bos.  &  P.  486). 
the  exprees  devise  to  his  son. 
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JEB80N  In  the  case  of  Pierson  v.  Vickers,\  which  was  decided  by  Lord 

Wbiobt.  Ellenbobouoh,  Ch.  J.,  Lawbence,  J.,  Gbose,  J.  and  Le  Blanc,  J. 
the  limitations  were  to  the  testator's  daughter,  Ann,  and  to  the 
heirs  of  her  body  lawfully  to  be  begotten,  whether  sons  or 
daughters,  as  tenants  in  common,  and  not  as  joint  tenants ;  and 
in  default  of  such  issue,  to  his  sisters  for  their  joint  lives ; 
remainder  to  a  trustee  to  preserve  contingent  remainders :  and 
after  the  decease  of  either  of  them,  to  all  and  every  the  child 
and  children  of,  &c.  whether  sons  or  daughters,  and  their  heirs 
and  assigns  for  ever,  as  tenants  in  common,  and  not  as  joint 
tenants :  it  was  held  that  Ann  took  an  estate  tail,  notwithstand- 
ing the  argument,  that  the  testator  had  explained  heirs  of  the 
body  to  mean  children,  viz.  sons  and  daughters.  How,  said 
Lord  Ellbnbobough,  do  you  get  rid  of  the  words,  "  in  default  of 
such  issue?''  ''Such,"  it  was  insisted,  had  reference  to  sona 
and  daughters.  The  testator,  it  was  said,  meant  the  estate  to 
go  over,  if  Ann  left  no  sons  or  daughters  living  at  her  death. 
[  *94  ]  But  *Mr.  Justice  Lawbence  asked,  what  is  there  in  the  will  to 
confine  the  words,  "  in  default  of  issue,"  to  issue  living  at  the 
time  of  Ann's  death?  Because,  (it  was  answered,)  a  fee  was 
before  given  to  the  children;!  but  the  learned  Judge  added, 
''  these  words  are  always  construed  to  mean  an  indefinite  failure 
of  issue,  unless  restrained  by  other  words."  This  is  a  decisive 
authority.  Where  is  the  distinction  between  the  cases?  The 
devise  here,  it  may  be  said,  is  expressly  to  W.  for  life ;  whereas, 
the  other  devise,  is  in  one  sentence  to  Ann  and  the  heirs  of  her 
body.  But  we  have  seen,  that  an  express  devise  to  a  man  for 
his  life  and  no  longer,  is  in  these  cases  immaterial.  It  is  imma- 
terial. Lord  Thublow  observes,  in  Jones  v.  Morgan^  that  the 
testator  meant  the  first  estate  to  be  an  estate  for  life.  ''  I  take 
it  that  in  all  cases  the  testator  does  mean  so.  I  rest  it  upon 
what  he  meant  afterwards.  If  he  meant  that  every  other  person, 
who  should  be  his  heir,  should  take,  he  then  meant  what  the  law 
could  not  suffer  him  to  give,  or  the  heir  to  take  as  a  purchaser. 
All  possible  heirs  must  take  as  heirs."  If  then  we  discard  as 
utterly  unwarranted  by  law  this  distinction,  the  next  difference 

t  7  B.  B.  7eO  (5  East,   548;    2         \  Not  bo  expraaly  to  the  childTeii 
Smith,  160).  of  the  daughter. 
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is,  that  the  testator,  in  the  supposed  explanation  of  what  he  JsasoN 
means  by  "  heirs  of  the  body,"  in  the  one  case  speaks  of  children  wb^qht. 
in  the  other  of  sons  or  daughters.  "  Children  "  is  a  stronger 
expression  in  favour  of  an  estate  tail  than  "  sons"  or  "  daughters." 
Sons  or  daughters,  it  may  be  said,  mean  males  or  females.  No 
doubt  *they  do ;  but  considered,  as  the  words  in  our  case  have  [  *^^  ] 
been  in  the  judgment  below,  they  mean  males  or  females  who 
are  "  sons  and  daughters,"  not  males  and  females  who  are 
grandsons  and  granddaughters.  Besides,  in  Piersan  v.  Vickers, 
the  testator  had  expressly  in  a  subsequent  part  of  the  will  said, 
that,  when  speaking  of  sons  or  daughters,  he  meant  children, 
and  children  only.  For  in  the  devise  over  to  the  children  of  his 
sisters  in  fee,  (who  took  strictly  by  purchase,)  he  says,  ^*  to  their 
children,  whether  sons  or  daughters."  Did  this  mean  whether 
grandsons  or  granddaughters  ?  If  not,  how  was  that  meaning 
collected  in  the  prior  part  of  the  will,  except  from  the  very  words 
which  are  found  in  the  present  case,  and  lead  to  the  same  con- 
struction. But  in  our  case,  it  may  be  urged,  that  the  testator 
says  "  if  only  one  child,"  &c.  The  same  thing  is  implied  in 
Pierson  v.  Vickers,  for  it  is  quite  clear  that  if  there  had  been 
only  one  child,  he  was  as  competent  to  take  as  an  only  child  in 
our  case  would  be.  In  both  of  the  cases  there  was  a  manifest 
intent  to  include  all  the  issue.  In  the  case  of  Pierson  v.  Vickers, 
that  intent  was  effectuated  in  the  face  of  obstacles  which  do  not 
occur  in  this  case.  It  is  impossible  that  the  decisions  in  the  two 
cases  can  stand  together. 

The  case  of  Doe  v.  BumsaU\  was  relied  upon  as  supporting 
the  judgment  in  the  Court  below,  but  there  the  children  took  the 
fee ;  the  words  being  large  enough  for  that  purpose ;  and  there- 
fore that  case,  like  many  others,  must  be  classed  under  the 
second  rule  above  noticed,  and  cannot  govern  a  case  *in  which,  [  *36  ] 
if  the  children  do  take  by  purchase,  the  consequence  may  be, 
that  neither  they  nor  their  issue  may  ever  derive  any  benefit 
whatever  from  the  devise. 

The  only  cases  which  were  relied  upon  in  favour  of  the  words 
"  for  want  of  such  issue,"  being  construed  '*  and  after  the  death 
of  the  children,"  were  Hay  v.  Lord  Coventry ^l  and  Denn  v. 
t  3  B.  B.  113  (6  T.  lU  30).  t  1  B.  E.  652  (3  T.  E.  83). 
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JsnoN  Page  A  But  those  cases  differ,  toto  cmlo,  from  the  present. 
Wbight.  There,  after  a  regular  provision  for  sons  in  tail,  a  limitation  was 
added  to  daughters  without  words  of  inheritance  ;  and  for  want 
of  such  issue  over.  That  is  not  an  improbable  disposition,  and 
cannot  be  compared  with  this  case.  Upon  the  judgment  in 
Denn  v.  Page^  Lord  Ebkyok  has  made  the  following  observa- 
tions: \ — "  The  case  of  Denn  d.  Briddon  v.  P<ige,  has  been  relied 
on  by  the  plaintiffs  in  error,  where  Lord  Mansfield  intimated 
an  opinion  that  there  was  a  blunder  in  the  will.  I  find  myself 
pressed  by  whatever  fell  from  so  great  a  Judge,  and  it  is  always 
^ith  doubt  and  distrust  of  my  own  mind  that  I  differ  from  him 
in  opinion ;  but  I  am  not  prepared  to  say  that  there  was  any 
blunder  in  that  will.  There  the  devisor  gave  to  S.  Nash,  the 
son  of  T.  and  M.  Nash,  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  first  and  other  sons  of 
S.  Nash,  and  the  heirs  male  of  his  and  their  bodies;  then 
having  provided  for  the  male  heirs  (who  are  generally  the 

[*37]  favourites  in  cases  of  landed  ^property),  it  is  not  improbable 
that  it  should  occur  to  the  testator  to  provide  for  the  present 
generation,  and  therefore  he  devised  to  all  and  every  the 
daughters  of  the  body  of  T.  Nash,  by  his  then  wife,  and  for 
default  of  such  issue,  to  the  right  heirs  of  T.  Nash  for  ever. 
Now,  when  there  is  nothing  in  the  will  to  lead  to  such  a  supposi- 
tion, why  should  it  be  supposed  that  that  was  a  blunder  which 
brought  forward  the  daughters  of  sons  in  preference  to  the  issne 
of  the  sisters.  I  have  known  many  cautious  testators  make 
limitations  in  their  wills  like  that."  In  the  above  case  clearly 
all  the  children  took  by  purchase ;  the  sons  express  estates  of 
inheritance,  the  daughters  estates  of  freehold  only.  It  was  not 
a  gift  to  children  generally,  but  to  daughters,  a  particular  class 
of  issue.  And  the  words,  ''for  want  of  such  issue,"  were 
satisfied  by  the  previous  estates  of  inheritance  in  the  sons,  and 
the  life  estates  in  the  daughters.  It  never  occurred  to  any  Jadge 
that  that  case  clashed  with  Robinson  v.  Robinson^  or  Pieriton  v. 
Vickersy  which  are  clear  and  decisive  authorities,  that  in  a  case 

t  1  E.  R  655,  n.  (3  T.  B.  87,  n.).        612  (8  T.  E.  112,  116). 
X  In  Daere  v.  Dacre,  4  E.  E.  607, 
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like  this,  the  words,  "  for  want  of  such  issue,"  mean  a  general      Jksbon 
feilore  of  issue.  Whight. 

This  is  the  first  case  in  the  books  in  which  the  force  and 
operation  of  the  words  "heirs  of  the  body"  have  been  so 
frittered  away ;  but  even  if  it  be  conceded,  that  the  testator  has 
explained  the  words  "heirs"  of  the  body  to  mean  "children," 
yet  it  would  equally  follow,  that  all  the  posterity  of  William 
were  intended  to  take. 

In  WUcTs  case  t  there  was  a  devise  to  A.  for  life,  *remainder  [  *^  3 
to  B.  and  the  heirs  of  his  body,  remainder  to  Rowland  Wild 
and  his  wife,  and  after  their  decease  to  their  children,  Rowland 
And  his  wife  then  having  a  son  and  a  daughter,  it  was  ruled  that 
**  they  took  joint  estates  for  their  lives :  but  if  A.  devise  to  B. 
and  his  children  or  issues,  and  he  hath  not  issue  at  the  time  of 
the  devise,  the  same  is  an  estate  tail."  According  to  Moore's 
report,  Popham,  and  Gawdt,  held  that  Wild  took  an  estate  tail, 
notwithstanding  that  he  had  children  living  at  the  time  of  the 
devise,  though  Fenneb  and  Clench  thought  it  was  only  an  estate 
for  life,  all  agreed  that  it  was  an  estate  tail  if  no  children.  In 
tile  present  case  William  had  no  children  at  the  time  of  the 
devise  or  at  the  death  of  the  testator. 

So  a  devise  "  to  William  for  the  term  of  his  life  (as  in  the 
present  case),  and  after  his  decease  to  the  men  children  of  his 
body ;  and  if  William  die  without  man  child  of  his  body,"  then 
over  was  held  to  be  an  estate  tail  in  WilHam.t  There  are  other 
authorities  to  the  same  effect. 

The  case  of  Hodges  v.  Middleton  §  bears  closely  upon  this,  if 
the  words,  "  heirs  of  the  body,"  are  to  be  read  as  "  children. 
There  the  devise  was  of  real  estate  to  A.  and  at  her  death  to  her 
children,  and  in  case  of  failure  of  children,  over.  A.  had  issue 
living  at  the  death  of  the  testatrix,  and  at  the  date  of  the  will. 
The  Court  inclined  to  think  that  A.  took  in  tail,  but  if  she  took 
only  for  life,  they  held  that  the  children  would  take  in  tail.  It 
is  a  powerful  authority  against  the  decision  in  the  present  case. 

So  in  Scale  v.  Barter ,1}  where  the  devise  was  *to  the  testator's 
son  John  and  his  children,  lawfully  to  be  begotten,  with  power 

t  6  Co.  Bep.  16;  Mo.  397.  §  Doug>  431. 

X  1  And.  43.  II  5  B.  B.  676  (2  Boa.  &  P.  486). 
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Jerson      for  him  to  settle  the  same  on  them ;  and  for  default  of  such 
Wright      issue,  over.    John  had  no  issue  at  the  date  of  the  will,  and  it 
was  held  that  he  took  an  estate  tail. 

No  answer  was  attempted  to  be  given  to  these  authorities, 
which  directly  prove  that  William  Wright  became  entitled  to  an 
estate  tail  under  Persehouse's  will. 

It  is  not  necessary  to  demonstrate  that  the  intention  cannot 
be  effectuated  under  the  second  rule.  It  is  clear,  that,  if  the 
children  are  to  take  by  purchase,  they  cannot  take  all  the  inte- 
rest which  the  testator  intended.  The  very  decision  in  their 
favour  gives  them  merely  life  estates  as  tenants  in  common, 
which  in  event  might  not  give  to  them  any  beneficial  interest. 
In  all  the  cases  which  it  is  possible  to  cite  from  the  books,  where 
the  heirs  have  been  held  to  take  by  purchase,  the  words  of  the 
will  were  sufficient  to  give  them  an  estate,  which  would  include 
all  the  issue  for  whom  the  testator  intended  to  provide.  There 
are  several  cases  accordingly,  in  which,  although  the  children 
taking  by  purchase,  would  take  an  estate  tail ;  yet  that  construe- 
tion  was  not  adopted,  because  cross  remainders  could  not  be 
raised  between  them.t 

The  consequence  of  the  exclusion  of  the  case  from  the  second 
rule,  is,  that  it  falls  within  the  third.  Certainly  the  intention 
that  the  children  should  take  as  tenants  in  common  is  incom- 
patible with  an  estate  tail  in  the  parent ;  but  it  has  long  been 
the  settled  law  of  the  land,  that  that  circumstance  shall  give  way 
[  ^40  ]  to  the  general  ^intention  to  include  all  the  issue.  King  v. 
BurchaUfl  Doe  v.  Applin,^  Doe  v.  Smith y\\  Doe  v.  Cooper,^  and 
Piersan  v.  Vicker8,\\  have  decided  this  point  beyond  the  reach  of 
controversy.  It  will  be  conceded,  that  all  William's  possible 
issue  can  only  take  through  him.  He  therefore,  to  effectuate 
the  testator's  manifest  general  intent,  must  be  held  to  take  an 
estate  tail. 

W.  E.  Taunton  and  C.  PvUer  for  the  defendants  in  error : 
The  ejectment  was  brought  on  behalf  of  the  children  ;  and  an 

t  As  to  implication  of  cross  re-         l|  4  B.  E.  521  (7  T.  E.  531). 
mainders,  eeepott,  p.  34,  note.  f  6  B.  B.  264  (1  East,  229). 

t  Ambl.  379;  4T.  B.  296,n.  ft  7  E.    E.    760  (5    East,   548; 

§  2  E.  E.  337  (4  T.  E.  83).  2  Smith,  160). 
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attempt  was  made  to  argue  the  case,  on  the  ground  that  cross  Jebson 
remainders  were  to  be  implied  among  the  children.  But  as  the  wbioht. 
heirs  were  made  parties  to  the  action  in  a  distinct  count,  the 
Court  refused  to  hear  that  argument ;  and  the  judgment  was 
entered  up  on  the  count  for  the  heirs,  which  might  be  applied  in 
&TOur  of  the  children.  If  cross  remainders  can  be  implied,  the 
entry  of  the  judgment  is  wrong.  But  this  does  not  affect  the 
substance  of  the  case.  The  proposition  to  be  maintained  is,  that 
IRTilliam  took  only  an  estate  for  life,  with  remainder  for  life  to 
the  children.  On  the  other  side  they  contend  that  the  testator 
had  two  intentions,  and  that  one  is  paramount ;  viz.  that  the 
estate  shall  not  go  to  the  ultimate  remainder  man,  until  after  an 
indefinite  failure  of  issue.  There  is  no  such  paramount  intent. 
The  testator  designates  the  class  of  persons  among  whom  the 
power  is  to  be  exercised,  and  gives  the  estate  over,  on  failure  of 
the  objects  *of  the  power,  if  they  should  not  be  living  at  the  [  'ii  I 
death  of  the  tenant  for  life.  That  the  words  ''  heirs,  or  heirs  of 
the  body,"  have  not  always  their  strict  technical  meaning  in  so 
extensive  a  sense  as  the  plaintiffs  in  error  contend,  it  is  sufficient 
to  quote  Archer's  case.t  That  case  is  not  indeed  applicable  in 
terms,  which  can  rarely  happen  in  the  case  of  a  will.  But  it 
may  be  cited  to  prove  that  there  is  no  such  essential  virtue  in 
the  word  "  heir,"  that  it  must  carry  the  estate  to  all  generations. 
Walker  v.  Snow, I  Lisle  v.  Crray,§  White  v.  CoUinSfW  Lawe  v. 
DavieSyT  Doe  v.  Laming f\^  and  Goodtitle  v.  Herring^ll  may  be 
adduced  in  proof  of  the  same  proposition. 

In  Ijatve  v.  Davies,  the  devise  was  to  B.  and  his  heirs,  lawfully 
to  be  begotten,  that  is  to  say,  to  his  first,  <&c.  sons  successively 
to  be  begotten  of  the  body  of  the  said  B. ;  and  the  heirs  of  the 
body  of  such  first,  &c.  sons  successively,  &c.  remainder  over. 
That  was  held  an  estate  for  life  in  B.  notwithstanding  the  subse- 
quent limitation,  to  the  heirs  of  the  body  of,  &c.  In  the  cases 
before  cited,  the  words  "  heirs  of  the  body,"  or  words  equivalent, 
were  contained  in  the  instrument  creating  the  limitations.    Yet 

t  1  Co.  66.  1i  2  Lord  Baym.  1561. 

t  Palm.  359.  tt  2Burr,  1100;  1  Black. Bep.265. 

§  2  Lev.  223 ;  Baym.  278.  tt  6  B.  B.  270  (1  East,  264). 
ji  Com.  Bep.  289. 
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jEflfioir      persons  designated  by  those  words  were  held  to  take  by  purchase. 
Wbioht.     These  words  therefore  may  give  less  than  the  inheritance.     In 

[  *42  ]  Goodtitle  v.  Herring,  Lord  Kbnyon,  speaking  of  *the  technical 
force  of  those  words,  in  delivering  judgment,  says,  *'  it  never  has 
been  decided  that  those  words  might  not  be  otherwise  explained 
in  a  will  by  the  testator  himself.  They  were  so  explained  in 
Lawe  V.  Davies :  "  and  afterwards  he  adds,  ''  In  former  times 
indeed,  greater  strictness  was  attributed  to  the  meaning  of  the 
words,  *  heirs  of  the  body.' "  Here  those  words,  as  they  are 
explained  by  the  testator,  are  descriptive  of  the  class  of  persons 
among  whom  the  power  was  to  be  exercised ;  and  it  is  the  mani- 
fest intent  of  the  testator,  that  if  no  such  objects  should  be  living 
at  the  decease  of  the  tenant  for  life,  the  estate  should  go  to  the 
remainder  man. 

The  words  of  the  will  are  to  be  weighed  and  considered,  and 
also  the  fact  that  William  was  a  natural  son  of  the  sister  of  the 
devisor.  If  the  will  had  ended  at  the  words  "  heirs  of  the  body," 
where  it  occurs  in  the  limitation  over,  for  want  of  appointment, 
William,  though  the  previous  estate  is  to  him  expressly  for  life, 
would  undoubtedly  have  taken  an  estate  tail.  As  to  the  argu- 
ment founded  on  Scale  v.  Barter, \  if  it  is  supposed  to  shew  that 
such  a  power  of  appointment  is  sufficient  to  give  an  estate  tail, 
no  such  thing  was  decided  in  Scale  v.  Barter :  nor  do  we  argue 
that  such  power  of  appointment  cannot  possibly  subsist  with  an 
estate  tail,  or  that  it  is  inconsistent  with  its  nature.  The  limita- 
tions in  Scale  v.  Barter  are  very  diflferent  from  the  limitations  in 
this  case.  In  Scale  v.  Barter  the  question  arose  upon  the  codicU, 
which  the  Court  held  ought  to  be  construed  without  reference  to, 

[  U9  ]  or  not  to  be  ♦controlled  by,  the  will.  By  the  codicil  the  estates 
were  devised  to  J.  S.  and  his  children,  lawfully  to  be  begotten, 
with  power  for  J.  S.  to  settle  the  same  on  such  of  them  as  he 
should  think  proper ;  and  for  default  of  such  issue,  to,  &c.  Such 
a  devise,  without  doubt,  gave  an  estate  tail  to  the  son,  no  child 
of  J.  S.  being  in  existence  at  the  date  of  the  will,  or  the  death  of 
the  testator  :  and  the  Court  properly  held,  that  the  power  given 
to  defeat  or  abridge  the  estate  tail  by  appointment,  did  not  of 
itself  destroy  that  estate. 

t  6  R.  B.  676  (2  Bos.  &  P.  485). 


TOL-xxi.]  1820.    H,  L.    2  BLIGH,  43—44.  81 

In  this  case  there  is  no  paramount  intention  that  the  estate  Jksbon 
should  not  go  over,  but  upon  indefinite  failure  of  issue.  The  Wbight. 
words  "  heirs  of  the  body  "  must  receive  a  limited  construction. 
The  testator  himself  translates  the  words,  and  shews  what 
persons  he  means  by  "  heirs  of  the  body."  In  the  first  instance, 
clearly  he  must  mean  the  children.  If  so,  can  he  in  the  sub- 
sequent use  of  the  same  words  mean  something  different  ?  To 
make  the  will  consistent  with  the  construction  attempted  by  the 
plaintifiis  in  error,  a  multitude  of  words  must  be  struck  out  of  the 
instrument,  '*  Share  and  share  alike,  as  tenants  in  common  ;  and 
if  but  one  child,  the  whole  to  such  only  child."  All  these  words 
most  be  expunged.  According  to  their  construction,  the  former 
clause  of  these  words  is  inconsistent,  and  the  latter  superfluous. 

The  words  ''  in  default  of  such  issue  "  must  refer  to  the  issue 
contemplated,  as  objects  of  the  power  of  appointment,  not  issue 
iddefinitely.  Between  a  devise  over  to  right  heirs,  and  to  a 
stranger,  there  is  a  material  distinction.  In  the  former  case  the 
party  dies  virtually  intestate :  for  the  devise  is  ^inoperative  ;  the  [  *44  ] 
heir  takes  by  descent.  But  where  the  devise  is  to  A.  B.  and  then 
over  to  a  stranger,  he  can  only  take  in  the  event  specially 
provided  by  the  testator.  An  heir  at  law  is  not  to  be  disinherited, 
but  by  express  words  or  necessary  implication.  A  special  object 
of  bounty  must  bring  himself  within  the  intent  of  the  testator. 
Here  the  plain  intent  is,  that  if  there  should  be  no  children  of 
William,  the  estate  should  go  over  to  the  sister.  ''  Heirs  of  the 
body  "  cannot  here  consistently  mean  all  generations  of  issue,  as 
in  case  of  an  estate  tail.  The  donee  of  the  power  could  not  have 
appointed  so  as  to  give  indefinitely  to  his  issue  for  ever.  William 
(for  instance),  could  not  have  appointed  to  his  eldest  son,  grand- 
son, great  grandson,  &c.  The  clear  intent  was,  that  he  should 
limit  to  the  children  living  at  or  before  his  death.  Gould  he  pass 
by  the  existing  generation,  and  appoint  to  a  future  descendant, 
however  remote?  That  is  forbidden  by  the  law  against 
perpetuities. 

The  provision  in  default  of  appointment  for  the  special  event, 
if  there  should  be  but  one  child,  that  he  should  take  the  estate, 
manifests  the  intent  of  the  donor,  that  the  power  should  be 
exercised  among  children.    There  is  but  one  case  adverse  to  this 
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jESflOH  construction,  Doe  v.  OoldsmithA  It  is  an  extraordinary  argument 
Wbioht.  to  say  that  case  is  free  from  prejudice,  because  former  cases  were 
not  there  cited.  That  is  rather  a  ground  to  impeach  the 
authority  of  that  case.  If  there  is  plain  demarcation  of  the 
objects  to  which  the  words  '^  heirs  of  the  body  *'  are  applied,  the 
power  of  appointment  cannot  be  extended  beyond  them.     The 

t  *^^  J  *limitation  over,  is  not  in  default  of  the  issue  of  William,  or 
generally,  but  in  default  of  8uch  issue,  i.e.  the  particular  objects 
of  the  appointment. 

''  Heirs  of  the  body,"  in  the  clause  conferring  the  power,  and 
the  limitation  in  default  of  appointment,  means  such  heirs  within 
a  limited  time,  the  life  of  William,  the  donee  of  the  power.  In 
default  of  such  isstie,  can  only  mean  such  specific  issue  as  before 
designated.  There  is,  therefore,  a  total  absence  of  the  supposed 
paramount  intention  to  give  the  estate  over,  only  upon  indefinite 
failure  of  issue.  If  so,  the  secondary,  as  it  is  called,  being  in  fact 
the  only  intent,  must  prevail. 

There  are  no  words  of  limitation  superadded,  and  consequently 
the  children  must  take  for  life,  according  to  the  doctrine 
established  in  Hay  v.  Earl  of  Coventry. I  There  the  limitation 
was  to  F.  G.  for  life,  remainder  to  her  first  and  other  sons  in  tail 
male  ;  and  in  default  of  such  issue,  to  the  use  of  all  and  every 
the  daughters  of  F.  C.  as  tenants  in  common  ;  and  in  default  of 
such  issue,  to  his  right  heirs.  That  it  is  to  "  children  "  in  one 
case,  and  daughters  in  the  other,  makes  no  difference  in 
principle ;  and  the  limitation,  over,  is  in  the  same  words.  The 
argument  in  that  case,  was  not  that  it  was  to  be  presumed  the 
testator  did  not  mean  to  give  an  estate  tail  to  the  daughters, 
because  he  had  expressly  given  one  to  the  sons ;  but  on  the 
contrary,  that  the  gift  to  the  sons  furnished  a  presumption  of  a 
similar  intention  as  to  the  daughters,  as  appears  by  the  judg- 
ment of  Lord  Eenyon,   in  which,  upon  this  point  he  says, 

[•46]  "  I  cannot  find  any  words  in  the  will  to  warrant  ♦such  a  con- 
struction. If  indeed,  the  word  '  such '  had  not  been  introduced 
in  this  clause,  we  might,  perhaps,  have  said,  that  as  issue  is 
aenus  generalisaimumf  it  should  include  all  the  progeny.     But 

t  17  B.  B.  487  (7  Taunt.  209).  J  1  B.  B.  652  (3  T.  B.  83). 
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here  the  word  '  such '  is  relative,  and  restrains  the  words  which      jesbon 
accompany  it."  Wbioht. 

In  White  v.  CoUinSy^  the  first  limitation  was  to  F.  for  life,  and 
after  his  death  to  the  heir  male  of  his  body  for  life ;  and  the 
limitation  over  was  for  default  of  such  heir  male.  It  was  held  to 
mean  sach  as  before  mentioned,  that  is,  an  heir  male  who  was 
to  take  for  life.  In  the  present  case,  for  want  of  words  of 
inheritance,  it  is,  by  construction  of  law,  an  estate  for  life  in  the 
children.  That  circumstance  does  not,  in  principle,  make  it 
different  from  the  case  of  White  v.  Collins,  where  the  estate  is 
given  to  the  heir  expressly  for  life.  These  are  cases  directly 
applicable,  as  authorities  to  the  words  of  this  will. 

In  the  cases  cited  on  behalf  of  the  plaintiff  in  error,  there  was 
a  paramount  intent  sufficient  to  overrule  the  secondary  intent. 
Bjohinson  v.  Robinson  is  the  strongest  of  that  class  of  cases, 
having  words  clearly  indicating  the  intent,  that  the  remainder 
should  not  take  effect,  but  upon  failure  of  all  the  issue  of  the 
particular  tenant.  The  word  used  in  the  devise  in  that  case, 
was  "son'*  in  the  singular  number.  It  was  argued  that  the 
word  was  intended  as  nomen  collectivum,  meaning  all  the  heirs  for 
ever,  and  that  the  limitation  over  was  to  be  construed  and 
guided  by  that  intent.  In  the  certificate  that  argument  was 
adopted :  and  it  is  to  be  noticed  that  in  Robinson  v.  Robinson^ 
the  testator  *at  the  end  gave  to  L.  H.  the  perpetuity  of  certain  [  •n  ] 
presentations  in  the  same  manner  as  he  had  given  his  estates. 

In  Wharton  v.  Greshantyl  there  was  an  express  limitation  in 
tail. 

As  to  the  dictum  quoted  from  Jones  v.  Morgan,  there  is  no 
doubt  that  to  enable  all  the  heirs  to  take  by  descent,  the  ancestor 
must  have  an  estate  of  descendible  quality.  That  principle  is 
not  denied  ;  but  the  words  of  the  will  in  that  case  were  different 
from  the  words  in  this. 

In  Bennett  v.  Lord  Tankerdlle,^  the  limitation  over  was  in  case 
of  dying  without  issue  of  the  body,  referring  to  the  words  ''  heirs 
of  the  body,"  which  had  been  used  before.  The  intent  that  all 
the  issue  should  succeed  in  turn,  could  not  be  effectuated  without 

t  Comyns,  Bep.  289.  §  19  Yes.  170. 

t  2  Blac.  Bep.  1083. 
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jBssoir  giving  an  estate  tail  to  the  parent,  which  necessarily  enlarged 
Wb*oht.  *1^6  estate  for  life.  In  Doe  v.  Aplin,  Chandler  v.  Smith,  Doe  v. 
Cooper,  and  Pierson  v.  Vickers,  the  intent  is  clear,  that  the  estate 
should  not  go  over,  but  upon  indefinite  failure  of  issue.  And  it 
is  to  be  observed,  that  in  all  those  cases,  the  limitation  over  is  to  a 
stranger,  who  is  a  gratuitous  object  of  the  testator's  bounty,  and 
must  bring  himself  within  the  clear  intent.  In  this  devise  the 
limitation  over  is  to  the  heir. 

Frank  v.  Stovin  is  the  case  of  an  estate  tail  by  implication. 
So  in  Colson  v.  Cohon,  Mogg  v.  Mogg^  and  Doe  v.  Wehhy\  which 

[  'iS  ]  were  decided  on  special  *grounds.  In  Burchett  v.  Dnrdant,  the 
first  question  was  whether  the  first  limitation  by  way  of  use  was 
executed.  The  decision  was,  that  the  use  was  not  executed. 
But  the  authority  of  the  case  on  that  point  has  since  been 
questioned,  t  A  limitation  to  permit  A.  to  receive,  <&c.  would  be 
a  use  executed.  The  second  point  in  that  case  was,  whether  the 
remainder  was  contingent  or  vested,  it  being  to  the  heir  of  B. 
now  living.  There  was  a  son  living  at  the  date  of  the  will  and 
death  of  the  devisor.  Under  such  circumstances,  the  Court  held 
it  a  description  of  the  person,  and  a  vested  remainder. 

In  Hodges  V.  Middleton,^  the  word  "estate"  occurred  in  the 
first  limitation,  and  it  was  given  over  on  failure  of  children,  that 
is,  of  children  indefinitely,  which  creates  an  estate  tail  by 
implication,  upon  the  same  principle  as  the  words  "  issue,  &c.'* 
Liefe  v.  Saltingstone  is  not  applicable.  The  power  in  that  case 
was  altogether  different.  The  decision  in  that  case  established 
only  this  doctrine,  that  a  power  of  appointment  may  extend  to 
an  appointment  in  fee.  That  is  not  inconsistent  with  an  estate 
for  life  in  the  donee,  but  the  contrary.  By  a  decision  in  favour 
of  the  plaintiff  in  error,  the  doctrines  of  implication  would  be 
carried  beyond  all  former  bounds.    Here  the  words  of  the  will 

t  9  B.  E.  754  (1  Taunt.  234).   The  manifest  intent  appearing  in  the  will 

question  in  this  case  was  upon  a  that  the  estate  should  not  be  diyided, 

devise  to  F.  and  M.  and  A.,  and  the  but  upon  the  limitation  over  go  as  an 

heirs  of  their  bodies  respectively  as  entirety.    See  Boe  v.  Clayton,  6  East, 

tenants   in  common,   whether  cross  668 ;  1  Dow,  384. 

remainders  could  be  implied  between  J  By  Lord  Holt  in  BroughUm  v. 

three  devisees.     It  was  decided  in  Langley,  2  L.  Baym.  873 ;  2  Salk.  679. 

the  affirmative    on   the  ground   of  §  Dougl.  431. 
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clearly  import  the  immediate  children  of  the  tenant  for  life.       jsesoK 
These  were  manifestly  the  heirs  of  the  body  in  the  *contempla-     wbioht. 
tion  of  the  testator.    He  has  so  explained  himself.  [  *49  ] 

GreUm  v.  Haward,^  Goodtitle  v.  Woodhullyl  Doe  v.  Go/,§  are 
all  authorities  in  favour  of  the  defendant  in  error,  applicable 
generally  in  language  and  in  principle,  if  not  in  precise  circum- 
stance. As  in  those  cases,  so  in  this,  ''such  issue"  must  mean 
snch  descendants  of  William,  to  whom  he  might,  and  by  the  will 
it  was  intended,  he  should  appoint,  that  is,  children.  No  para- 
mount intent  is  to  be  collected  from  the  circumstances  of  the 
case.  The  fact  that  William  was  an  illegitimate  son  is  adverse 
to  his  claim. 

Thb  Lobd  Chancbllor  :  || 

It  is  a  general  rule  of  law,  to  be  collected  from  a  conside- 
ration of  all  the  cases,  that  a  particular  intent  expressed  in  a 
will,  must  give  way  to  a  general  intent.  It  is  surprising  that  so 
much  pains  should  have  been  taken  to  establish  such  a  rule,  the 
effect  of  which  is,  usually,  to  enable  the  first  taker  to  destroy 
both  general  and  particular  intent.  The  words  "  heirs  of  the 
body,"  prima  faae,  mean  all  descendants ;  and  it  is  Ukewise  a 
rule  of  law,  *that  all  descendants  should  take  under  these  words,  [  *50  ] 
unless  they  are  clearly  qualified  and  restricted  by  other  words  so 
as  to  give  them  a  more  limited  sense.  The  great  judicial  diffi- 
culty arises  in  the  application  of  these  rules  to  the  words  of  each 
will.  I  cannot  admit  that  all  the  cases  cited  have  been  well 
decided :  but  it  was  hardly  to  be  expected  that  Judges  should 
agree  in  the  decision  of  all  these  cases ;  for  the  mind  is  over- 
powered by  their  multitude,  and  the  subtlety  of  the  distinctions 
between  them.     These  difficulties  make  it  the  more  necessary 

t  6  Taunt.  94.  words  there,  **  *  if  such  issue  should 

}  Willes,  592.    The  deyise,  in  that  depart  this  life  before  twenty-one/ 

case,  wad  to  a  son  for  his  life,  and  to  &c."  were  insensible,  if  the  estates 

ha  male  children  for  their  lives,  and  are  given  to  the  children  for  life, 

to  the  male  children  descending  from  The  estates  in  such  case  would  go 

them.    The  Court  held,  it  was  a  life  over,  whether  they  die  before  or  after, 

estate  only  in  the  son.  See  the  judgment,  post,  p.  41. 

S  Upon  the  citation  of  Doe  v.  Ooff,         ||  At  tiie  conclusion  of  the  reply. 
Lord  RxDBSDALB  observed,  that  the 

D  2 
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JE680K      that  we  should  deliberate  before  we  determine  this  ease.     The 
Wright,     decision  ought  to  accord  with  former  authorities,  if  possible,  but, 
at  all  events,  we  must  adhere  to  the  established  rules  of  legal 
construction.  -  Cur.  adv.  wit. 

June  15,     The  Lord  Chancellor  :  t 

The  question  to  be  decided  in  this  case  is  expressed  in  the 
words  to  be  found  in  the  errors  assigned,  the  principal  of  which 
is,  that  the  Court,  by  their  judgment,  have  decided  *'  that  the 
said  William  Wright  took  only  a  life  estate  under  the  said  will 
of  the  said  E.Persehouse,  with  remainder  to  his  children  for  life; 
and  that  the  recovery  suffered  by  the  said  William  Wright,  and 
Mary  his  wife,  and  Edward  Wright,  was  a  forfeiture  of  their 
estate.  Whereas,  the  said  R.  Jesson,  J.  Hately,  W.  Whitehouse, 
J.  Watton,  E.  Dangerfield  the  elder,  and  T.  Dangerfield,  allege 
for  error,  that  the  testator  intended  to  embrace  all  the  issue  of 
[  ••'>i  ]  the  said  William  Wright,  which  *intention  can  only  be  effected 
by  giving  to  the  said  William  Wright  an  estate  tail,  and  the 
words  of  the  will  are  fully  sufficient  for  that  purpose."  I  will 
not  trouble  the  House  by  going  through  all  the  cases  in  which 
the  rule  has  been  established  that  where  there  is  a  particular 
and  a  general  intent,  the  particular  is  to  be  sacrificed  to  the 
general  intent.  The  opinion  which  I  have  formed  concurs  with 
most,  though  not  with  every  one  of  those  cases.  A  great  many 
certainly,  and  almost  all  of  them  coincide  and  concur  in  the 
establishment  of  that  rule.  Whether  it  was  wise  originally  to 
adopt  such  a  rule  might  be  a  matter  of  discussion ;  but  it  has 
been  acted  upon  so  long,  that  it  would  be  to  remove  the  land- 
marks of  the  law,  if  we  should  dispute  the  propriety  of  applying 
it  to  all  cases  to  which  it  is  applicable.  There  is,  indeed,  no 
reason  why  Judges  should  have  been  anxious  to  set  up  a  general 
intent  to  cut  down  the  particular,  when  the  end  of  such  decision 
is  to  give  power  to  the  person  having  the  first  estate  according 
to  the  general  and  paramount  intent  to  destroy  the  interest  both 
under  the  general  and  the  particular  intent.  However,  it  is 
definitively  settled  as  a  rule  of  law,  that  where  there  is  a 
particular,  and  a  general  or  paramount  intent,  the  latter  shall 
t  On  moving  the  judgment. 
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prevail,  [and]  the  Courts  are  bound  to  give  e£fect  to  the  para-       Jessok 
mount  intent.  Wbight. 

This  is  a  short  will.  The  decision  in  the  Court  below  has 
proceeded  upon  the  notion  that  no  such  paramount  intent  is  to 
be  found  in  this  will.  Here  I  must  remark  how  important  it  is, 
that,  in  preparing  cases  to  be  laid  before  the  House,  great  *care  [  *52  ] 
should  be  taken  not  to  insert  in  them  more  than  the  words  of 
the  record.  In  page  8  of  the  printed  case  delivered  on  behalf  of 
the  plaintiffs  in  error,  are  to  be  found  the  words  ''appointee  in 
tail  general  of  the  lands,  &c.,  thereinafter  granted  and  released 
of  the  second  part."  These  words  are  not  to  be  found  in  the 
record.  I  mention  the  fact,  because,  if  this  is  to  be  quoted  as  an 
authority  in  similar  cases,  it  may  mislead  those  who  read  and 
have  to  decide  upon  it,  if  not  noticed.  According  to  the  words 
of  the  will,  it  is  absurd  to  suppose  that  the  testator  could  have 
such  intention  as  the  rules  of  law  compel  us  to  ascribe  to  his 
will.  "  I  give  and  devise  unto  William,  one  of  the  sons  of  my 
sister  Ann  Wright  before  marriage,  all  that  messuage,  <&c.,  to 
hold  the  said  premises  unto  the  said  William,  son  of  my  said 
sister  Ann  WMght,  for  and  during  the  term  of  his  natural  life, 
he  keeping  all  the  said  dwelling-houses  and  buildings  in  tenant- 
able  repair."  If  we  stop  here,  it  is  clear  that  the  testator 
intended  to  give  to  William  an  interest  for  life  only.  The  next 
words  are,  "  and  from  and  after  his  decease,  I  give  and  devise 
all  the  said  dwelling-houses,  &c.  unto  the  heirs  of  the  body  of 
the  said  W^illiam,  son  of  my  said  sister  Ann  Wright  lawfully 
issuing."  If  we  stop  there,  notwithstanding  he  had  before  given 
an  estate  expressly  to  William  for  his  natural  life  only,  it  is 
clear  that,  by  the  effect  of  these  following  words,  he  would  be 
tenant  in  tail ;  and,  in  order  to  cut  down  this  estate  tail,  it  is 
absolutely  necessary  that  a  particular  intent  should  be  found 
to  control  *and  alter  it  as  clear  as  the  general  intent  here  [  *53  ] 
expressed.  The  words  **  heirs  of  the  body  "  will  indeed  yield,  to 
a  clear  particular  intent,  that  the  estate  should  be  only  for  life, 
and  that  may  be  from  the  effect  of  superadded  words,  or  any 
expressions  shewing  the  particular  intent  of  the  testator;  but 
that  must  be  clearly  intelligible,  and  unequivocal.  The  will 
then  proceeds,  ''  in  such  shares  and  proportions  as  he,  the  said 
William,  shall,  by  deed,  &c.  appoint."     This  part  of  the  will 
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JS890N  makes  it  necessary  again  to  advert  to  the  extraneous  words 
Wbioht.  inserted  in  the  case  of  the  plaintiflfs  in  error,  and  to  caution 
those  who  prepare  them.f  **  Heirs  of  the  body"  mean  one 
person  at  any  given  time  ;  but  they  Comprehend  all  the  posterity 
of  the  donee  in  succession  :  William,  therefore,  could  not  strictly 
and  technically  appoint  to  heirs  of  the  body.  This  is  the  power, 
and  then  come  the  words  of  limitation  over  in  default  of  execa- 
tion  of  the  power  ;  ''  and  for  want  of  such  gift,  direction,  limita- 
tion, or  appointment,  then  to  the  heirs  of  the  body  of  the  said 
William,  son  of  my  said  sister  Ann  Wright,  lawfully  issuing, 
share  and  share  alike  as  tenants  in  common." 

It  has  been  powerfully  ar^^ued  (and  no  case  was  ever  better 
argued  at  this  bar),  that  the  appointment  could  not  be  to  all  the 
heirs  of  the  body  in  succession  for  ever,  and,  therefore,  that  it 
must  mean  a  person,  or  class  of  persons,  to  take  by  purchase ; 
that  the  descendants  in  all  time  to  come  could  not  be  tenants  in 
common;  that  "heirs  of  the  body,"  in  this  part  of  the  will, 
must  mean  the  same  class  of  persons  as  the  ''heirs  of  the  body," 

[  •s*  ]  among  whom  he  had  before  given  the  power  to  appoint ;  •and, 
inasmuch  as  you  here  find  a  child  described  as  an  heir  of  the 
body,  you  are  therefore  to  conclude  that  heirs  of  the  body  mean 
nothing  but  children.  Against  such  a  construction  many  diffi- 
culties have  been  raised  on  the  other  side,  as,  for  instance,  how 
the  children  should  take  in  certain  events,  as  where  some  of  the 
children  should  be  born  and  die  before  others  come  into  being. 
How  is  this  limitation,  in  default  of  appointment  in  such  case, 
to  be  construed  and  applied  ?  The  defendants  in  error  contend, 
upon  the  construction  of  the  words  in  the  power,  and  the  limi- 
tation  in  default  of  appointment,  that  the  words  **  heirs  of  the 
body  "  mean  some  particular  class  of  persons  within  the  general 
description  of  heirs  of  the  body;  and  it  was  further  strongly 
insisted  that  it  must  be  children,  because,  in  the  concluding 
clause  of  the  limitation  in  default  of  appointment,  the  whole 
estate  is  given  to  one  child,  if  there  should  be  only  one.  Their 
construction  is,  that  the  testator  gives  the  estate  to  William  for 
life,  and  to  the  children  as  tenants  in  common  for  life.  How 
they  could  so  take,  in  many  of  the  cases  put  on  the  other  side, 

t  Sic;  "them"  seems  to  refer  to  **ca8es  to  be  laid  before  the  Houae*' 
(last  p.).-F.  P. 
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it  is  difficult  to  settle.     Chil<ib:en  are  included  undoubtedly  in       Jbsson 

heirs  of  the  body ;  and  if  there  had  been  but  one  child,  he  would     wbight. 

have  been  heir  of  the  body,  and  his  issue  would  have  been  heirs 

of  the  body :  but,  because  children  are  included  in  the  words 

heirs  of  the  body,  it  does  not  follow  that  heirs  of  the  body  must 

mean  only  children,  where  you  can  fijad  upon  the  will  a  more 

general  intent  comprehending  more  objects.     Then  the  words 

"  for  want  of  such  issue,"  which  follow,  it  is  said,  *mean  for       C  *56  ] 

want  of  children;  because  the  word  ''such"  is  referential,  and  the 

word  "child*'  occurs  in  the  limitation  immediately  preceding. 

On  the  other  hand,  it  is  argued  that  heirs  of  the  body  being  the 

general  description  of  those  who  are  to  take,  and  the  words 

"share  and  share  alike  as  tenants  in  common"  being  words 

upon  which  it  is  difficult  to  put  any  reasonable  construction, 

children  would  be  merely  objects  included  in  the  description, 

and  so  would  an  only  child.     The  limitation  "  if  but  one  child, 

then  to  such  only  child,"  being,  as  they  say,  the  description  of 

an  individual  who  would  be  comprehended  in  the  terms  heirs  of 

the  body ;  for  "  want  of  such  issue,"  they  conclude,  must  mean 

for  want  of  heirs  of  the  body.     If  the  words  "  children "  and 

"child"  are  so  to  be  considered  as  merely  within  the  meaning 

of  the  words  "heirs  of  the  body,"  which  words  comprehend 

them  and  other  objects  of  the  testator's  bounty,  (and  I  do  not 

see  what   right  I  have  to  restrict  the  meaning  of  the  word 

"  issue  ")  there  is  an  end  of  the  question.     I  do  not  go  through 

the  eases.    That  of  Doe  v.  GoJ^  is  difficult  to  reconcile  with  this 

case — ^I  do  not  say  impossible :  but  that  case  is  as  difficult  to  be 

reconciled  with  other  cases.     Upon  the  whole,  I  think  it  is  clear 

that  the  testator  intended  that  all  the  issue  of  William  should 

fail  before  the  estate  should  go  over  according  to  the  final 

limitation.     I  am  sorry  that    such  a  decision    is  necessary: 

because,  when  we  thus  enforce  a  paramount  intention,  we  enable 

the  first  taker  to  destroy  both  the  general  and  particular  intent. 

But  it  is  more  important  to  maintain  the  rules  of  law  than  to 

provide  against  the  hardships  of  particular  cases. 

LoBD  Bbdbsdale  :  [  56  ] 

There  is  such  a  variety  of  combination  in  words,  that  it  has 


4r.  1820.    H.  L.    2  BLIGH,  56—67.  [b-b. 

JK880K  the  effect  of  puzzling  those  who  are  to  decide  upon  the  construe- 
Wbigbt.  tion  of  wills.  It  is  therefore  necessary  to  establish  rules,  and 
important  to  uphold  them,  that  those  who  have  to  advise  may 
be  able  to  give  opinions  on  titles  with  safety.  From  the  variety 
and  nicety  of  distinction  in  the  cases,  it  is  difficult  for  a  pro- 
fessional adviser  to  say  what  is  the  estate  of  a  person  claiming 
under  a  will.  It  cannot  at  this  day  be  argued  that,  because 
the  testator  uses  in  one  part  of  his  will  words  having  a  clear 
meaning  in  law,  and  in  another  part  other  words  inconsistent 
with  the  former,  that  the  first  words  are  to  be  cancelled  or 
overthrown.  In  Cohort  v.  Colson,  it  is  clear  that  the  testator 
did  not  mean  to  give  an  estate  tail  to  the  parent.  If  he  meant 
any  thing  by  the  interposition  of  trustees  to  support  contingent 
remainders,  it  was  clearly  his  intent  to  give  the  parent  an  estate 
for  life  only.  It  is  dangerous,  where  words  have  a  fixed  legal 
effect,  to  suffer  them  to  be  controlled  without  some  clear  expres- 
sion, or  necessary  implication.  In  this  case  it  is  argued  that 
the  testator  did  not  mean  to  use  the  words  *^  heirs  of  the  body  " 
in  their  ordinary  legal  sense,  because  there  are  other  incon- 
sistent words ;  but  it  only  follows  that  he  was  ignorant  of  the 
effect  of  the  one  or  of  the  other.  All  the  cases  but  Doe  v.  Goff 
decide  that  the  latter  words,  unless  they  contain  a  clear  ex- 
pression, or  a  necessary  implication  of  some  intent,  contrary 
to  the  legal  import  of  the  former,  are  to  be  rejected.  That  the 
general  intent  should  over-rule  the  particular,  is  not  the  most 
[  •67  J  accurate  expression  of  the  principle  •of  decision.  The  rule  is 
that  technical  words  shall  have  their  le;j;al  effect,  unless,  from 
subsequent  inconsistent  words,  it  is  very  clear  that  the  testator 
meant  otherwise.  In  many  cases,  in  all,  I  believe,  except  Doe 
V.  Goff,  it  has  been  held,  that  the  words  **  tenants  in  common  '* 
do  not  over-rule  the  legal  sense  of  words  of  settled  meaning.  In 
other  cases,  a  similar  power  of  appointment  has  been  held  not 
to  over-rule  the  meaning  and  effect  of  similar  words.  It  has 
been  argued  that  heirs  of  the  body  cannot  take  as  tenants  in 
common ;  but  it  does  not  follow  that  the  testator  did  not  intend 
that  heirs  of  the  body  should  take,  because  they  cannot  take  in 
the  mode  prescribed.  This  only  follows,  that,  having  given  to 
heirs  of  the  body,  he  could  not  modify  that  gift  in  the  two 
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different  ways  which  he  desired,  and  the  words  of  modification  Jesson 
are  to  be  rejected.  Those  who  decide  upon  such  cases  ought  wbight. 
not  to  rely  on  petty  distinctions,  which  only  mislead  parties : 
but  look  to  the  words  used  in  the  will.  The  words,  **  for  want 
of  such  issue,"  are  far  from  being  sufficient  to  over-rule  the 
words  ''  heirs  of  the  body."  They  have  almost  constantly  been 
construed  to  mean  an  indefinite  failure  of  issue,  and,  of  them- 
selves, have  frequently  been  held  to  give  an  estate  tail.  In  this 
case  the  words  "such  issue"  cannot  be  construed  children, 
except  by  referring  to  the  words  '*  heirs  of  the  body,"  and  in 
referring  to  those  words  they  shew  another  intent.  The 
defendants  in  error  interpret  "  heirs  of  the  body "  to  mean 
children  only,  and  then  they  say  the  Umitation  over  is  in  default 
of  children ;  but  I  see  no  ground  to  restrict  the  words  *"  heirs  of  [  *5®  ] 
the  body  "  to  mean  children  in  this  will.  I  think  it  is  necessary, 
before  I  conclude,  to  advert  to  the  case  of  Doe  v.  Goff.  It 
seems  to  be  at  variance  with  preceding  cases.  In  several  cases 
cited  in  the  argument,  it  had  been  clearly  established  that  a 
devise  to  A.  for  life,  with  a  subsequent  limitation  to  the  heirs  of 
his  body,  created  an  estate  in  tail,  and  that  subsequent  words, 
such  as  those  contained  in  this  will,  had  no  operation  to  prevent 
the  devisee  taking  an  estate  tail.  In  Doe  v.  Gojf  there  were  no 
subsequent  words,  except  the  provision  in  case  such  issue  should 
die  under  twenty-one,  introducing  the  gift  over.  This  seems  to 
me  so  far  from  amounting  to  a  declaration  that  he  did  not 
mean  heirs  of  the  body,  in  the  technical  sense  of  the  words,  that 
I  think  they  peculiarly  shew  that  he  did  so  mean — they  would, 
otherwise,  be  wholly  insensible.  If  they  did  not  take  an  estate 
tail,  it  was  perfectly  immaterial  whether  they  died  before  or 
after  twenty-one.  They  seem  to  indicate  the  testator's  con- 
ception, that,  at  twenty-one,  the  children  would  have  the  power 
of  alienation.  It  is  impossible  to  decide  this  case  without  holding 
that  Doe  v.  Goff  is  not  law. 

In  this  case  even  admitting  it  to  be  the  general  intent  of  the 
testator  to  give  to  William  an  estate  only  for  life,  the  remainders 
to  the  children  might  as  easily  be  defeated,  because  William 
might,  by  agreement  with  the  heir,  have  destroyed  their  estates 
before  they  arose.     Suppose  he  had  had  a  child  who  died,  and 
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JxffOK  then  he  had  committed  a  forfeiture,  the  devisee  over  would  have 
Wbiort.     entered  and  enjoyed  the  estate.    Suppose  he  had  several  children, 

[  '59  ]  and  some  had  died,  and  some  had  been  living,  the  *^roportion8 
would  have  been  changed,  and  after-bom  children  would  not 
have  come  in  to  take  the  shares  of  those  who  were  dead.  These 
are  absurdities  arising  out  of  the  construction  proposed.  If  the 
testator  had  considered  the  effect  of  the  words  he  used,  and  the 
rule  of  law  operating  upon  them,  he  probably  would  have  used 
none  of  the  words  in  the  will. 

Judgment  reversed. 


[The  case  of  Franklin  v.  Lay,  shortly  reported  in  a  note  at 
the  end  of  Bligh's  report  of  Jesson  v.  Wright,  will  be  reprinted 
in  22  R.  B.  from  the  full  report  in  6  Madd.] 
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IrbIiANd. — Appeal  from  the  Court  of  Chancery. 
LAJs^SDOWNE   v.   LAXSDOWNE. 

(2  Biigh,  60-^8.) 

Power  in  a  marriage  settlement  imule  in  England,  the  parties  being 
domiciled  and  resident  in  England,  to  grant  to  a  wife  any  annual  sum 
of  money,  or  yearly  rent-charge  to  be  tax-free,  and  without  any  deduc- 
tion, and  to  be  issuing  out  of  and  chargeable  upon  lands  in  Ireland,  so 
that  sudi  rent-charge  do  not  exceed,  in  the  whole,  the  yearly  sum  of 
3,00(W.  of  lawful  money  of  Great  Britain:  Held,  that  a  rent-charge 
appointed  under  this  power  is  payable  in  Ireland  in  the  currency  of 
England.  But  that  the  appointee  is  not  entitled  to  have  the  sum  trans- 
mitted to  England  free  of  the  charge  of  conyeyauce  and  exchange 
properly  so  called.  The  lac  loci  contracts  and  the  law  apj  licable  to 
cases  of  money  charged  as  a  rent  payable  out  of  land,  where  no 
proviaiun  as  to  the  place  of  payment  is  made  by  the  instrument,  are 
mapplicable  to  a  case  where  the  instrument  itself  furnishes  the  means  of 
interpretation. 

In  ambiguous  contracts  the  domicile  ot  the  parties,  the  place  of 
execution,  the  purpose  and  the  various  provisions  and  expressics  of  the 
instrument  are  material  to  be  considered  in  the  construction. 

This  was  an  appeal  against  an  order  and  decree  of  the  Court 
of  Chancery  in  Ireland,  in  a  suit  instituted  by  the  appellant, 
for  recovery  of  the  arrears  of  her  jointure  charged  upon  the  lands 
of  the  reepondents. 

[The  object  of  this  report  is  merely  to  preserve  the  following 
passages  of  general  interest  from  the  judgment  of  the  Lord 
Chancellor. 

The  head-note  and  judgment  contain  a  sufficient  statement  of 
the  case  to  make  these  passages  intelligible. 

The  Court  of  Common  Pleas  in  Ireland  had  certified  their 
opinion  that  the  rent-charge  was  payable  in  Irish  currency,  but 
it  did  not  appear  that  the  case  submitted  to  them  had  con- 
tained a  sufficient  statement  of  the  contents  of  the  settlement 
imder  which  the  rent-charge  arose.  At  the  conclusion  of  the 
arguments. 

The  LoBD  Chancellor  said :] 

If  this  were  the  case  of  a  simple  charge  of  S,O0OL  on  lands  in 
Ireland,  the  place  of  contract,  the  domicile  of  the  parties,  the 
place  appointed  for  payment,  and  other  circumstances,  might 
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Lansdowne  require  consideration,  and  would  furnish  the  ground  for  the 
Laksdowne.  decision  of  the  case:  but  the  instrument  itself  must,  in  this  case, 
give  the  rule  of  decision, — a  settlement  making  various  arrange- 
ments, some  like  to  the  provision  in  question,  others  different 
from  it.  It  was  impossible  that  the  Court  of  Common  Pleas 
should  have  given  a  satisfactory  opinion  upon  the  question,  if 
the  case  was  sent  nakedly  to  them  without  a  statement  of  the 
deed.  It  will  be  proper  that  we  should  carefully  inspect  every 
part  of  the  deed  before  we  decide  whether  the  judgment  ought  to 
be  affirmed  or  reversed. 

May  6.         ThB   LoRD   CHANCELLOR  : 

This  is  a  question,  whether,  under  an  instrument  purporting 
to  be  an  appointment,  according  to  a  power,  of  an  annunity  of 
lawful  money  of  Great  Britain,  the  sum  is  to  be  paid  in  lawful 

money  of  England,  at  the  rate  of  English  or  of  Irish  currency. 

*     »     * 

[  88  ]  This  is  a  power  to  charge  the  lands  with  a  jointure  of  '*  lawful 

money  of  Great  Britain."  The  appointment  is  made  according 
to  the  authority,  and  in  the  words  of  the  power.  The  question 
is  whether  these  words  can  be  said  to  mean  Irish  currency.  In 
the  naked  case  of  a  charge  upon  lands  the  law  is  clear  and 
settled  ;  but  upon  wills  and  instruments  of  marriage  contract  all 
the  cases  cited  authorize  a  distinction.  In  such  cases  the  in- 
tention of  the  person  making  the  will,  and  of  the  parties  to  the 
contract,  is  to  be  collected  from  the  different  parts  of  the  instru- 
ment. The  case  of  Phippa  v.  Earl  of  Angleaea  is  to  be  found  in 
three  books,  t  but  is  most   fully  reported   in  Viner's  Abridg- 

[  ^89  ]  ment.  *According  to  that  report,  made  by  a  settlement  upon 
the  marriage  of  the  Earl  of  Anglesea  with  the  daughter  of  the 
Countess  of  Dorchester,  a  term  of  five  hundred  years  was  created 
in  trust  to  raise  12,000Z.  for  the  portions  of  daughters.  The 
parties  to  the  settlement  resided  in  England,  and  upon  a  bill 
filed  in  Chancery  by  a  daughter,  the  sole  issue  of  the  marriage, 
and  her  husband,  to  have  the  portion,  with  the  rest  of  her 
fortune  settled,  the  first  point  raised  in  Court,  was  whether  the 

t  5  Vin.  Abr.  209,  part  8 ;   2  Eq.  Ca.  Abr.  220,  part  1 ;   7o4,  part  3 ; 
1  P.  Wms.  696. 
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12,0002.  portion  charged  by  means  of  the  term  of  years  apon  t<ansdownb 

lands  in  Ireland  should  be  paid  in  England  without  any  abate-  l vnsdowkb. 

ment  or  deduction  for  the  exchange  from  Ireland  to  England. 

After  hearing  arguments,  which,  in  many  respects,  were  similar 

to  those  urged  in  the  present  case,  the  Chancellor  of  that  day 

was  of  opinion  that  the  portion  ought  to  be  paid  where  the 

contract  was  made  and  the  parties  resided,  and  not  in  Ireland 

where  the  lands  lay  charged  with  the  payment,  for  that  it  was 

a  sum  in  gross,  and  not  a  rent  issuing  out  of  land  ;  that  it  was 

certainly  the  intention  of  the  parties  that  the  portion  should  be 

paid  in  England,  and  not  to  send  the  young  lady  into  Ireland  to  get 

her  portion.     In  that  case,  as  the  facts  are  stated  in  the  report, 

it  was  a  question  simply  upon  a  charge  of  a  sum  of  money 

for  a  portion  upon  estates  in  Ireland,  there  were  no  such  words 

as  sterling,  or,  as  in  this  case,  lawful  money  of  Great  Britain. t 

It  is  true,  that,  in  Phipps  v.  Lord  Anglesea^  the  distinction  is  [  ^  ] 
taken  in  the  judgment  which  was  urged  in  this  case  at  the  Bar, 
that  there  it  was  a  sum  in  gross,  and  not  a  rent  issuing  out  of  land : 
but  that  seems  to  be  in  answer  to  that  part  of  the  argument  in 
that  case,  which  is  founded  on  the  different  expressions  of  the 
settlement  as  to  the  jointure  of  the  wife,  and  the  portions  of  the 
daughters.  As  to  the  former,  which  is  by  name  a  rent-charge,  it 
is  proTided  that  it  shall  be  paid  in  London  without  deduction  for 
the  exchange;  whereas,  in  the  declaration  of  the  trust  of  the  term 
created  for  raising  the  portion  these  words  are  omitted,  and  it  is 
only  said  in  trust  to  raise  12,000Z.  Upon  this  point  of  argument 
the  Court  seems  to  have  been  of  opinion,  that,  in  the  case  of  a 
rent-charge,  the  addition  of  such  words  might  be  necessary ;  but 
that  the  question  as  to  a  sum  in  gross,  (which  the  portion  in 
that  case  was  considered  to  be)  was  to  be  decided  on  circum- 
stances, and  accordingly  the  decision  rests,  in  substance,  upon 

t  It  is  singular,  that,  although  (in  discussed,  and  the  provisions  as  to 

Yiner's  Beport)  nothing  appears  in  the  jointure  and  the   portions  are 

the  statement  of  the  facts  of  the  case,  contrasted,  this  passage  occurs :   *'  It 

nor  in  the  report  of  the  judgment,  of  is  only  said  (as  to  the  term  for  rais- 

any  specification  as  to  the  kind  of  ing  the  portions)  in  trust  to  raise  and 

money  to  be  paid,  but  simply  that  pay  out  of  the  premises  the  sum  of 

12,0002.  is  to  be  raised ;  yet,  in  the  12,000/.  of  good  and  lawful  money 

argoment  for  the  defendant,  where  of  England,  &c/* 
the  language  of   the  settlement  is 
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LAH8D0WKS  the  domicile  and  the  presumed  intention  of  parties  resident  in 
Laksdowne.  England,  that  a  portion  secured  for  a  daughter  should  be  paid 
to  her  in  England.  That  case  decides  nothing  which  can  rule 
the  present  case ;  and  although  it  may  be  inferred  from  that 
case  that  the  Court  thought,  that,  in  the  simple  case  of  a  rent 
charged  upon  lands  in  Ireland,  it  would  be  payable  in  Ireland, 
[  •«!  ]  and  in  Irish  currency,  yet  nothing  *is  to  be  concluded  from  the 
case  as  to  what  the  judgment  would  have  been  in  the  case  of  a 
rent-charge  of  lawful  money  of  Great  Britain. 

The  case  of  Saunders  v.  Drake, \  shews,  that  whatever  the  rule 
may  be  in  the  simple  case  of  a  rent-charge, — in  a  devise  the 
construction  must  be  according  to  the  intention.  In  that  case 
the  testator  being  domiciled,  and,  making  his  will  in  Jamaica, 
gave,  in  the  first  place,  certain  legacies  to  be  paid  in  sterling 
money,  and  immediately  after  two  legacies  are  given  by  the  will, 
without  any  direction  that  they  should  be  paid  in  sterling  money. 
The  person  who  claimed  one  of  the  latter  legacies  filed  a  bill 
claiming  payment  of  his  legacy  in  English  currency.  Lord 
Hardwicke,  in  that  case,  was  of  opinion,  that  the  residence  of 
the  person  devising  must  decide  the  question  as  to  the  legacies 
given  generally  ;  but  where  directed  to  be  paid  in  sterling  money, 
they  ought  to  be  paid  in  the  currency  of  England,  although  the 
testator  resided  in  Jamaica.  So,  if  the  question  now  before  us 
had  occurred  upon  an  Irish  will,  the  rule  established  in  Saunders 
V.  Drake  would  authorize  our  deciding  that  a  legacy,  given  in  the 
words  contained  in  this  power,  must  be  paid  in  the  lawful  money 
of  Great  Britain,  that  is,  in  the  currency  of  England. 

In  Wallis  v.  Brightwell,  I  again,  it  appears,  that  intention  is  to 
furnish  the  rule  of  decision.  There  the  testator  living  with  his 
wife  in  England,  by  his  will,  made  in  England,  devised  his  lands 
in  Ireland  to  a  trustee  for  five  hundred  years  in  trust,  out  of  the 
rents  and  profits  to  pay  801.  per  annum  to  his  wife  for  life.  It 
[  •92  ]  was  argued,  in  that  case,  *that  no  place  being  appointed  for 
pajrment,  and  the  fund  being  in  Ireland,  the  annuity  ought  to  be 
paid  in  Irish  currency,  or  subject  to  the  charge  of  remittance ; 
but  the  Lord  Ghangbllob  decided,  that  the  will  being  made  in 
England,  where  all  the  parties  to  the  contract  resided,  and  this 
t  2  Atk.  466.  t  1  P-  Wms.  88. 
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being  a  provision  for  a  wife,  it  should  be  intended  that  the  pro-  Laxbdovtne 
vision  was  estimated  in  the  money  of  the  country  where  the  will  laksdownb. 
was  made.  He  added,  that  if  one,  by  will  made  in  England, 
gives  a  legacy  of  802.  it  must  be  intended  of  English  money,  and 
it  will  be  the  same  thing  though  charged  on  lands  in  Ireland. 
In  that  case,  although  the  words  are  simply  to  pay  out  of  rents, 
&c.  802.  the  intent  presumed  from  domicile  and  other  circum- 
stances prevailed.  Must  we  not,  a  fm'tiori,  where  the  words  are 
to  grant  a  rent-charge  of  8,000/.  lawful  **  money  of  Great 
Britain,"  presume  a  similar  intent  under  similar  circumstances  ? 

So  again,  in  Pearson  v.  Gamett,\  Lord  Kenton  said,  he  was 
tied  down  by  the  authorities ;  and  held  that  unascertained  or 
general  legacies  must  be  paid  in  the  currency  of  the  country 
where  the  will  is  made. 

If  this  be  the  rule  of  law  in  the  case  of  a  legacy,  where  the 
party  must  claim  under  the  voluntary  benefaction  of  the  testator, 
will  it  not,  a  fortiori,  apply  to  a  case  where  the  party  is  a  pur- 
chaser ?  In  this  case,  it  must  be  remembered,  the  appointment, 
under  a  power  given  by  contract,  is  of  a  sum  of  8,000Z.  a  year, 
lawful  money  of  Great  Britain  ;  and  such  sum  must  be  paid  in 
such  lawful  money,  unless  the  instrument  of  contract,  in  *all  its  [  *93  ] 
other  parts,  manifests  a  clear  intention  to  the  contrary.  Now, 
without  going  through  the  provisions  of  the  settlement,  it  is 
enough  to  say,  there  is  not  a  page  of  it  in  which  it  does  not 
appear  that  the  annuity  to  be  charged  is  payable  in  lawful  money 
of  Great  Britain. 

True,  it  is  a  rent-charge,  but  upon  that  the  only  question  will 
be  what  is  the  quantum  of  the  rent-charge  ?  How  it  is  reserved 
is  inounaterial,  whether  in  guineas,  sovereigns,  or  dollars.  It 
need  not  be  in  money  at  all.  If  it  had  been  in  loaves  or  oat- 
cakes, ^e  principle  of  decision  would  have  been  the  same.  There 
are  throughout  the  settlement  charges  on  English  as  well  as 
Irish  estates.  Can  it  be  said,  as  to  any  of  these  charges,  that 
a  different  sum  is  to  be  paid  to  the  person  entitled,  according 
to  the  site  of  the  estates  out  of  which  the  money  is  drawn  ? 
In  those  instances,  where  Irish  estates  only  are  charged,  the 
situation  and  conduct  of  the  parties,  and  the  language  of  the 
t  2  Br.  C.  C.  38,  46,  226 ;  Prec.  in  Chancery,  201  n. 
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Lahbdownb  instrument  of  contract,  shew  that  they  meant  English  currency. 
Lakbdowhe.  ^  ^^^  schedule  annexed  to  the  settlement,  the  Irish  estates  are 
valued  according  to  Irish  currency,  and  then  it  is  reduced  to 
English.  If  the  parties  have,  in  the  schedule,  recognised  the 
distinction,  and  shewn  an  intention  to  compute  in  English 
currency,  how  can  I  understand  that  they  make  no  distinction, 
or  have  a  different  meaning  in  the  body  of  the  deed  ?  Even  in 
the  body  of  the  deed  the  distinction  is  taken  and  acted  upon  with 
respect  to  the  compensation  given  to  the  Marquis  of  Lansdowne. 

The  question,  looking  at  the  whole  deed,  is  whether  the  power 
[  'M  ]  is  duly  exercised  by  granting  a  *rent-charge  of  3,000i.  of  lawful 
money  of  Great  Britain.  If  the  power  gave  him  authority  to  do 
so  it  is  sufficient. 

It  is  said  to  be  the  practice  in  Ireland,  (but  I  never  heard  of  a 
decision  to  the  effect,)  that  a  bond  given  for  S,000{.  lawful  money 
of  Great  Britain  could  be  discharged  by  paying  8,0002.  of  Irish 
currency. 

In  this  case  the  decision  must  be  grounded  upon  the  construc- 
tion of  the  instrument  before  us. 

There  is  a  point  remaining  to  be  noticed,  which  did  not  form 
part  of  the  argument  at  the  bar  of  the  House,  although  it  is 
included  in  the  certificate,  and  adopted  by  the  Court  of  Chan- 
cery ;  namely,  the  question,  whether  the  annuity  is  to  be  paid  in 
England  or  in  Ireland.  Upon  this,  it  is  to  be  observed,  that  the 
power  is  to  charge  Irish  lands  with  so  much  lawful  money  of 
Great  Britain.  It  is  not,  however,  such  a  power,  that  it  is 
necessarily  to  be  inferred  that  the  money  must  be  paid  in  Eng- 
land. The  appointment  directs  it  to  be  paid  in  Lincoln's  Inn 
Hall ;  but  we  can  only  decide  that  the  power  is  well  executed,  so 
far  as  it  charges  on  the  lands  a  sum  of  S,OOOZ.  lawful  money  of 
Great  Britain.  As  to  the  cost  of  exchange,  the  appointee  may 
be  liable  to  that  deduction.  I  found  my  opinion  upon  the  short 
reason,  that,  by  the  appointment,  3,0002.  of  lawful  money  of 
Great  Britain  is  given  according  to  the  power,  and  that  such  a 
provision,  from  the  expressions  and  the  whole  frame  of  the  con- 
tract, seems  to  have  been  contemplated  by  the  parties. 

[Lord  Bbdbsdale  also  deUvered  judgment  to  the  same  effect.] 


VOL.  XXI.]        1820.    H.  L.    2  BLIGH,  126—127.  49 
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July  17. 

GEAHAM  V.  KEBLE.  — 

Lord 
(2  Bligh,  126—155.)  Eldon,  L.C. 

E.  haying  left  East  India  bonds  in  the  hands  of  a  mercantile  firm  at  [  ^^^  ] 
Calcutta,  with  directions  to  apply  the  interest  and  principal  when 
received  to  a  specific  purpose,  by  his  will  appointed  G.,  a  partner  in  the 
firm,  one  of  his  executors.  After  the  death  of  K.,  the  will  was  proved 
by  G. ;  and  the  firm,  acting  under  his  authority  as  executor,  assigned 
the  bonds,  and  used  in  their  trade  the  money  received  upon  the 
assignments. 

G.  ceased  to  be  a  partner  in  the  firm  before  all  the  bonds  had  been 
assigned. 

Upon  suit,  by  the  residuary  legatee  of  K.  against  G.,  and  on  appeal, 
it  was  held  that  he  was  accountable  to  the  residuary  legatee  of  K.  for 
the  monies  received  upon  the  bonds,  with  8  per  cent,  from  the  time  of 
the  deposit  to  the  dates  of  the  respective  assignments  by  the  firm ;  and 
with  interest  at  12  per  cent,  (being  the  current  rate  in  Calcutta)  from 
the  time  of  the  assignments  and  receipt  of  the  monies  to  the  date  of  the 
judgment  upon  appeal  in  the  original  suit ;  and  with  interest  at  6  per 
cent,  upon  the  accumulated  sum,  composed  of  piincipal  and  interest, 
from  the  last-mentioned  judgment  till  payment ;  but  the  cost  of  remit- 
tance from  India,  and  the  property-tax,  were  held  to  be  charges  on  the 
fund  payable. 

Upon  a  general  account  subsisting  between  K,  and  the  Calcutta  firm, 
held,  that  G.,  as  partner  and  executor,  was  liable  for  the  balances  of 
account,  and  interest  at  12  per  cent,  upon  all  such  balances  as  should 
appear  to  be  stated  and  signed  by  the  parties:  such  interest  to  be  calcu- 
lated from  the  date  of  the  statement  and  signature  of  the  account  to 
the  time  of  the  final  judgment  on  appeal. 

Held  also,  that  G.  was  not,  as  executor,  entitled  to  withhold  payment 
against  the  residuary  legatee  until  an  aooount  of  debts,  &c.  had  been 
taken ;  and  that,  as  debtor*  he  was  not  entitled  to  require  that  executors 
in  ♦England  (who  had  also  proved  the  will  of  K.)  should  be  parties  to  the       [  *1 27  ] 
suit  in  order  to  give  him  an  acquittance. 

In  appellate  proceedings  interest  upon  the  accumulated  sum  of  prin- 
cipal and  interest  is  chargeable  on  the  debtor  from  the  date  of  a  judgment 
in  the  Court  of  Session  to  the  date  of  the  judgment  in  the  Court  of 
Appeal,  although  the  respondent  has  obtained  an  inhibition  against  the 
lands  of  the  appellant  before  the  date  of  the  original  judgment. 

Where  a  matter  is,  by  the  pleadings,  specifically  made  the  subject  of 
demand,  and  the  judgment  is  general  for  the  demandant,  yet,  if  a 
particular  part  of  the  demand,  at  the  rate  of  interest,  was  not  discussed, 
or  specifically  decided  in  the  suit,  it  is  not  res  judicata. 

Paob  Eeblb,  of  Calcutta,  in  the  year  1785,  deposited  certain 
bonds,  due  from  the  East  India  Company,  in  the  hands  of 
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BABAM  Messrs.  Graham,  Grommeline,  and  Mowbray,  a  mercantile  house 
KsBLB.  At  Calcutta,  of  which  the  appellant  was  a  partner.  These  bonds 
amounting,  in  the  whole,  to  46,428  current  rupees,  were  delivered 
with  instructions  as  to  their  application.  They  were  to  be  appro- 
priated eventually  in  payment  of  a  debt  owing  by  Mr.  Keble  to 
the  East  India  Company,  and  which  became  payable  in  the  year 
1796. 

Soon  after  making  this  deposit,  Mr.  Eeble  quitted  India,  and 
died  on  his  passage  to  England. 

By  his  will,  which  he  had  left  in  the  hands  of  Messrs.  Graham 
and  Co.  as  his  agents,  the  appellant  was  named  one  of  Mr.  Keble's 
executors,  with  certain  other  persons  in  Europe.  The  European 
executors  having  proved  the  will,  transmitted  powers  of  attorney 
to  the  appellant  and  his  partners,  authorizing  them  to  act  in  the 
affairs  of  Mr.  Keble's  estate.  But  in  the  mean  time  the  appellant 
[  *128  ]  had  proved  the  will  at  Calcutta ;  and  the  house  of  *Graham, 
Crommeline,  and  Mowbray,  by  a  letter  dated  the  10th  of  Sep- 
tember, 1787,  informed  the  executors  in  England  that  they  had 
no  occasion  to  use  the  power  of  attorney,  as  they  could  act  under 
the  authority  of  the  appellant  as  executor. 

No  account  of  the  affairs  of  Mr.  Keble  was  transmitted  to  the 
European  executors  until  the  10th  of  March,  1791,  at  which  time 
the  appellant  had  retired  from  the  firm,  and  in  the  November 
following  the  house  failed.  Some  of  the  bonds  deposited  had 
been  indorsed  away  by  the  house,  for  their  own  accommodation, 
between  the  months  of  November,  1789,  and  October,  1790,  before 
the  appellant  had  retired  from  the  concern :  the  remaining  bonds 
were  disposed  of  in  the  same  way  soon  after  his  retirement.! 

There  was  also  a  sum  due  to  the  estate  of  Page  Keble  on  a 
balance  of  account  subsisting  between  him  and  the  Calcutta 
firm. 

The  respondent,  Mr.  Keble,  as  residuary  legatee  under  the  will 
of  his  father,  as  soon  as  these  facts  came  to  his  knowledge,  re- 
quired the  appellant  to  account  for  the  funds  due  from  the  house 

t  The  particular  dates  of  the  as-  very  material,  according  to  the  view 

signments  of  the  bonds  were  not  yery  taken  by  the  Lord  CuAiroKLLoa  in 

exactly  ascertained    in    the    proofs  moving  the  judgment, 
before  the  House.    The  point  is  not 
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of  Graham  and  Go.  to  the  estate  of  the  deceased,  and,  upon  his  Graham 
refusal, t  brought  an  action  against  *him  before  the  Court  of  keblb. 
Session  in  Scotland.  When  the  action  was  commenced  the  ap-  [  ♦129  ] 
pellant  was  still  resident  in  Bengal,  but  having  land  in  Scotland 
was  sabject  to  the  jurisdiction  of  the  Courts  of  that  country. 
The  summons,  in  the  action,  concluded  for  payment  of  the 
amount  of  the  bonds  deposited  by  the  late  Mr.  Keble  in  the 
hands  of  the  appellant  and  his  then  partners,  with  interest, 
praying  that  the  Court  would  "  decern  and  ordain  the  said 
Thomas  Graham,  defender,  to  make  payment  to  the  pursuer  of 
the  specific  sum  of  4,7862.  8a.  6d.  sterling,  with  interest,  at  the 
rate  of  8  per  cent,  till  the  bonds  were  severally  cancelled  or 
endorsed  away ;  and  with  interest  after  that  period  at  the  rate 
of  12  per  cent,  being  the  legal  rate  of  interest  in  Bengal  to  the 
time  of  payment ;  and  interest  on  the  sum  of  2,4262.  13a.  8d.  the 
balance  of  account  from  the  14th  of  February,  1788,  at  12  per 
cent,  and  until  payment,  &c." 

This  action  was  commenced  in  December,  1803,  and  at  the 
same  time  a  diligence  of  inhibition  was  executed  by  the  respon- 
dent against  the  lands  of  the  appellant  in  Scotland.  After 
various  proceedings  in  the  Court  of  Session,  an  interlocutor  was 
pronounced  on  the  11th  of  March,  1808.1 

Prom  this  decree,  an  appeal,  partly  on  the  charge  of  Indian  [  130  ] 
interest,  was  brought  in  the  House  of  Lords  :  on  hearing  which, 
in  the  year  1813,  the  judgment  was  affirmed,  upon  the  ground 
that  the  appellant  being  a  partner  in  a  house  of  agency,  where 
a  deposit  was  placed  in  special  trust,  became  and  acted  as  the 
execntor  of  the  person  by  whom  the  deposit  was  made ;  and  that 

t  The  same  demand  had,  in  the  year  of  their  debt  against  the  estate  of 

1796,  been  made  upon  the  appellant  Page  Eeble,  and  no  proceedings  were 

in   India,   and  proceedings    against  taken  against  the  appellant  until  he 

him,  in  the  couHs  of  Calcutta,  had  became  amenable  to  the  jurisdiction 

been  in  contemplation;    but,   after  of  the  Scottish  courts.    The  facts, 

Tarious  n^otiations  and  transactions,  upon  this  part  of  the  case,  are  omitted 

a  case  was  submitted  to  the  Advocate  in  the  text,  because,  (although  pressed 

General  by  the  East  India  Company,  in  argument,)  they  du  not  appear  to 

and  that  officer,  in   1802,  gave  his  have   been   noticed    in  the  reasons 

opinion  that  the  appellant  was  not  given  for  the  judgment. 

responsible.     Whereupon    the    £ast  X  The  appellant  became  resident  in 

India  Company  enforced  the  payment  Great  Britain  in  the  year  l.'SOS. 

K  2 
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Gbaham  having  acted  in  that  fiduciary  character  he  coald  not  renounce 
Eeble.  it»  and  elect  to  act  under  his  other  character  of  agent,  that  he 
could  do  no  act,  in  respect  of  the  estate,  for  which  he  was  not 
answerable  as  executor,  and  could  not  be  discharged  of  the  trust,  t 
The  decree  thus  affirmed  did  not  ascertain  the  periods  of  the 
different  rates  of  interest.  It  became  necessary  therefore  to  pre- 
sent a  petition  to  the  Court  below  to  have  the  sum  due  ascer- 
tained. With  this  petition  a  **  state  of  the  debt "  due  by  the 
appellant  was  lodged,  in  which  (inter  alia)  interest  was  charged 
at  the  rate  of  12  per  cent,  from  the  different  periods  at  which  the 
money  secured  by  the  bonds  had  been  received  by  the  firm,  in 
which  the  appellant  was  partner,  to  the  date  of  the  judgment  in 
the  House  of  Lords,  according  to  which  calculation  the  debt 
amounted  to  the  sum  of  19,418Z.  16«.  2d. 

This  petition  being  remitted  by  the  Court  to  the  Lord  Ordinary, 
the  appellant  was  allowed  to  put  in  objections  to  the  state  of  the 
debt.       . 
[  *i3i  ]  The  appellant  thereupon  contended  that  the  ^House  of  Lords, 

by  their  judgment,  had  determined  that  he,  *'  having  taken  out 
a  probate  as  executor,  could  not  divest  himself  of  the  character 
of  executor  ;  "  and,  therefore,  that  he  must  pay  off  and  see  dis- 
charged the  debts  and  legacies  due  from  the  estate  of  the  late 
Page  Keble  before  the  amount  of  the  residue  could  be  ascer- 
tained :  that  he  had  a  right  to  resist  payment,  or  accounting  to 
the  respondents,  until  he  was  satisfied  what  might  be  the  just 
amount  of  the  residuary  estate  of  the  deceased.  The  respondents 
insisted  that  the  House  of  Lords,  having  ''  affirmed  the  inter- 
locutors of  the  Court  of  Session,"  and  given  judgment  in  terms 
of  the  conclusions  of  the  libel,  which  was  to  make  payment  to 
the  pursuers  of  a  certain  specific  sum  total  of  principal,  with 
interest  due  thereon,  at  certain  specific  rates,  it  was  incompetent 
for  the  Court  of  Session  now  to  hear  the  appellant  upon  any 
point  or  points,  save  those  relating  to  the  mere  accuracy,  in 
point  of  computation,  of  the  "  state,"  exhibited  with  the  respon- 
dent's petition. 

The  Lord  Ordinary,  by  interlocutor,  of  the  28th  June,  1814, 

t  MSS.  cases,  in  D.  P.  1813,  No.      up  to  this  point  in  2  Dow,   17,  14 
10 ;  and  see  a  short  report  of  the  case      B.  E.  96. 
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(having  repelled  the  objections  by  a  former  interlocutor,  and  Orahah 
having  foond  the  appellant  liable  to  the  costs  incurred  since  the  keblb. 
eaoae  was  remitted,)  decerned  against  the  defender  (appellant) 
for  the  sam  of  19,4132.  16a.  2^(L  sterling  (according  to  the  com- 
putation of  the  respondent,)  with  the  interest  thereof,  at  the  rate 
of  5  per  cent,  from  and  after  the  term  of  Martinmas,  1813,  and 
until  paid. 

To  this  judgment  he  adhered  after  several  representations. 

The  appellant  thereupon  petitioned  the  Court  of  Session  [  192 1 
(Second  Division)  against  the  judgment  of  the  Lord  Ordinary, 
and  by  the  original  and  various  reclaiming  petitions,  the  appel- 
lant raised  the  following  objections : — 1.  That  the  claim  to 
interest  ought  to  be  restricted  to  8  per  cent,  to  the  year  1796. 
2.  That  British  interest  only  ought  to  be  allowed  from  1796,  or, 
otherwise,  from  1808 ;  or,  from  1806,  or,  at  the  utmost,  from 
1808.  8.  That  there  ought  to  be  no  accumulation  of  interest. 
4.  That  he  was  entitled  to  deduc'  the  expense  of  remittance  from 
Bengal.  5.  That  he  was  entitled  to  make  deductions,  on  account 
of  the  property-tax,  from  1803.  The  Court,  by  five  interlocutors, 
affirmed  the  judgment  of  the  Lord  Ordinary,  and  over-ruled  all 
the  objections  except  what  related  to  the  property-tax,  which  the 
Court  held  the  appellant  was  entitled  to  deduct  from  1808  to 
1813,  when  the  debt  is  accumulated,  and  also  to  deduct  the 
property-tax  from  the  interest  of  the  accumulated  sum  from 
Martinmas,  1818,  until  payment. 

From  these  several  interlocutors  of  the  Lord  Ordinary  of  the 
15th  and  28th  June,  8th  July,  and  22nd  December,  1814,  and  of 
the  Second  Division  of  the  Court  of  4th  July  and  16th  November, 
1815,  18th  February,  1st  and  8ih  March,  1816,  the  appeal  was 
presented. 

[The  appeal  was  argued  by  Mr.  Wetherell  and  Mr.  Brougham 
for  the  appellant;  and  by  the  Solicitor-General  {Sir  Robert 
Oifford)  and  Mr.  Kindersley  for  the  respondent.] 

The  LoBD  CHANCBiiLOB,  in  the  course  of  the  argument,  made       [  H6  ] 
the  following  observations: 

Laying  the  rule  of  law  out  of  the  case  altogether,   is  not 
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Obahau      this,  upon  the  special  circumstanceB  of  the  case,  a  continuing 

Keble.      trust  ? 

If  I  intrusted  a  person  to  lay  out  money  for  me  in  government 
bonds,  and  if,  instead  of  doing  so,  he  had  laid  it  out  for  himself, 

L  *i*7  ]  Qj.  Iqj.  ijig  Q^n  partnership,  would  he  not  be  liable  to  pay  *me  the 
common  rate  of  interest  ?  For  this  reason,  it  becomes  material 
to  be  considered  whether  the  interest,  as  payable  on  the  bonds, 
ought  to  be  continued  after  1791,  or  whether  it  ought  to  cease. 
It  is  contended,  by  the  appellant,  that  the  interest,  as  on  the 
bonds,  ought  not  to  cease  after  1791,  if  a  larger  rate  of  interest 
is  to  be  charged,  when  the  interest,  as  on  the  bonds,  ceases.  On 
this  point  the  questions  to  be  settled  are,  whether  the  former 
interest  is  to  go  up  to  1791  only,  or  to  1796 ;  and  whether  the 
larger  rate  of  interest  is  to  go  on  till  1813,  or  to  cease  in  1803  ;  or 
when  to  commence,  and  when  to  cease.  On  this  point  there  is  a 
difference  in  the  statements  of  the  parties  as  to  the  facts.  The 
appellant  states  in  his  case  that  all  the  bonds  were  uplifted  after 
he  had  left  the  partnership.  The  respondent,  on  the  other  hand, 
in  his  case  states,  that,  in  respect  of  six  of  them,  they  were 
indorsed  away  between  the  months  of  November,  1789,  and 
October,  1790,  and  that  the  remaining  bonds  were  disposed  of 
soon  after  the  appellant  had  taken  leave  of  the  concern.  As  a 
question  of  fact  considered  material  in  arguing  this  case,  it  may 
easily  be  ascertained,  with  respect  to  these  bonds,  whether  they 
were  disposed  of  by  the  partners  of  the  house  after  Mr.  Graham 
had  left  the  concern,  or  whether  he  is  to  be  considered  as  having 
been  a  partner  in  the  house  when  the  bonds  were  actually  dis- 
posed of.  But  whether  he  was  a  partner  in  the  house  or  not,  he 
was  at  least  bound,  both  on  account  of  the  residuary  legatee,  and 
on  his  own  account,  to  have  taken  some  little  care  that  no  im- 

[  *U8  ]      proper  use  was  *made  of  the  bonds,  and  to  have  taken  that  care, 

more  especially,  on  account  of  his  own  character  of  executor. 

*  »  «  «  » 

There  may  be  a  great  distinction  to  be  made,  in  point  of  fact, 
with  regard  to  the  insolvency  of  the  partnership,  and  with  regard 
to  the  periods  at  which  they  took  the  bonds  to  themselves ;  but 
if  I  had  put  my  money  into  the  hands  of  the  house  of 
Graham  &  Co.,  while  Mr.  Graham  was  a  partner  in  it,  whether 
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the  other  partners  had  continued  solvent  or  not — whether  they      Obaham 
had  continued  in  the  country,  or  had  left  it,  I  should  have       eeblb. 
looked  to  Mr.  Graham,  and  should  have  expected  to  call  upon 
him,  according  to  the  terms  of  the  contract,  to  have  that  con- 
tract fulfilled  to  me. 

»  ♦  «  *  * 

The  elder  Page  Keble  died  in  1786,  when  his  son,  the 
residuary  legatee,  was  about  five  years  old,  since  he  did  not 
attain  the  age  of  twenty-one  till  the  year  1802.  Now  Mr. 
Thomas  Graham  was  in  a  situation  in  which  he  ought  to  have 

acted  both  for  himself  and  the  infant. 

«  *  »  ♦  * 

Mr.  Graham  might  have  relieved  and  protected  himself ;  and 
if  he  had  considered  the  matter  for  a  moment,  he  must  have  been 
convinced  of  his  liability  for  interest,  if  there  were  no  special 
circumstances  in  the  case;  and  can  he  press  special  circum- 
stances against  an  infant  for  whom  he  was  trustee  ? 

Thb  Lord  Chancellor  :  juiy  n. 

There  was  a  cause  heard  some  time  ago,  in  which  Thomas 
Graham  was  the  appellant,  and  Page  Eeble,  a  lunatic,  and 
others,  were  respondents. 

In  the  year  1808  an  action  had  been  brought  in  Scotland  [  149  J 
against  the  appellant,  upon  his  succeeding  to  the  estate  of 
Kinross,  in  Scotland.  When  he  became  entitled  to  that  estate, 
and  the  possession  of  it,  he  became  amenable  to  the  jurisdiction 
of  the  Courts  in  Scotland.  The  action  was  commenced  by  Mr. 
Page  Eeble  in  the  Court  of  Session  against  the  appellant,  while  he 
was  resident  at  Calcutta,  and  the  summons  stated  a  variety  of 
transactions,  in  which  Mr.  Graham,  the  appellant,  had  been 
engaged  with  Mr.  Eeble,  the  father  of  the  respondent.  It 
represented  that  the  appellant  was  a  member  of  the  house  of 
Messrs.  Graham  and  Mowbray  of  Calcutta ;  that  Mr.  Eeble,  the 
father,  before  leaving  India,  in  1786,  had  executed  a  power  of 
attorney  in  favour  of  that  house  for  managing  all  his  affairs,  and 
uplifting  the  debts  and  the  effects  due  to  him ;  that  besides  this 
power  of  attorney,  he  left  a  letter  of  instructions  with  this  firm, 
and  a  duplicate  of  his  will  in  the  hands  of  the  appellant,  who 
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Graham     was  his  confidential  friend,  and  who  was  one  of  the  executors 

I* 

Kkblx.      named  in  the  will ;  that,  upon  receiving  accounts  of  the  death  of 
Page  Keble,  the  appellant  proved  his  will  and  codicil,  obtaiaed 
letters  of  administration  from  the  Prerogative  Court  of  Calcutta, 
and  had  extensive  intromissions  with  the  estate  and  effects  of 
the  said  Page  Keble  as  executor,  or  as  a  partner  of  the  company  of 
Graham  and  Mowbray,  in  virtue  of  which,  it  was  stated,  that  he 
was  justly  indebted  to  the  pursuer  (respondent,  P.  K.),  as  residuary 
legatee  of  his  father,  in  a  great  variety  of  sums,  which  are  stated 
[  *150  ]      and  set  forth  in  the  summons,  and  which  amount  to  *4,768/.  8«.  6d. 
sterling,  and  interest  thereon :  **  Therefore  *'  (the  summons  con- 
cluded that)  ''the  said  Thomas  Graham  ought  and  should  be 
decerned  and  ordained,  by  the  decree  of  the  Lords  of  Council 
and    Session,    to    make    payment    of    the    principal    sum    of 
4,768/.  8«.  6d.y  and  interest  thereon  as  follows,  viz.  interest  of 
the  said  several  bonds,  from  their  respective  dates,  till  the  same 
were  paid  or  discharged,  or  indorsed  away,  and  value  received 
therefrom,  at  the  rate  of  8  per  cent.,  being  the  rate  of  interest 
which  these  securities  bore;    and,  afterwards,  at  the  rate   of 
12  per  cent,  of  the  principal  sums  contained  in  the  said  bonds, 
being  the  ordinary  rate  of  interest  exigible  in  Bengal  to  the  date 
thereof,  and    in   time  coming  during  the  non-payment ;   and 
interest  of  the  sum  of  2,426Z.  ISi.  6d.  rupees,  the  balance  of  the 
said  account,  from  the  said  14th  of  February,  1788,  at  12  i>er 
cent,  to  the  date  hereof,  and  in  time  coming  during  the  non- 
payment, deducting  always  from  the  said  principal  sums  and 
interest   all   partial   payments,  which  the  said    defender  can 
instruct  to  be  (have  been)  made,  if  any  such  there  were." 

The  defence  against  this  original  action  was  this:  that, 
although  he  had  taken  out  probate  of  the  will,  in  which  he  was 
named  executor,  yet  he  did  not  act,  he  did  not  possess  the 
character  of  executor,  and  did  not  incur  any  legal  responsibility : 
and,  in  the  next  place,  that,  after  he  had  ceased  to  be  a  member 
of  the  company  of  Graham  and  Mowbray,  and  was  by  public 
notice  separated  from  it,  the  executors  in  England  recognised 
[  *151  ]  the  new  company  as  their  debtors,  and  had  *in trusted  the  funds 
to  the  new  and  not  to  the  old  company,  which  created,  what 
they  call  in  Scotland,  novatio  debiti. 
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By  interlocutors  of  1806  and  1808  the  Court  of  Session  declare     Graham 

r. 

their  opinion  against  the  appellant.  Kbrls. 

An  appeal  was  then  brought  to  this  House,  which  was  heard 
in  NoTember,  1818.  Upon  that  appeal  it  was  ordered  and  adjudged 
that  the  petition  and  appeal  should  be  dismissed,  and  that  the 
interlocators  therein  complained  of  be,  and  the  same  were,  there- 
by affirmed. 

After  the  dismission  of  the  appeal  from  this  House,  a  petition 
was  presented  to  the  Lord  Ordinary  to  apply  the  judgment.  A 
great  variety  of  proceedings  appear  to  have  taken  place ;  and  it  is 
upon  the  judgments  pronounced  in  the  course  of  these  proceed- 
ings by  the  Lord  Ordinary  and  the  Court  of  Session  that  this 
new  appeal  is  brought,  praying  that  these  interlocutors  may  be 
reversed,  and  assigning  several  reasons  which  are  stated. 

The  appellant  says  he  has  been  made  liable  as  executor,  and 
that  he  ou^ht  not  to  have  been  so  made  liable ;  and,  as  this 
action  was  brought  against  him  by  the  residuary  legatee,  that  it 
was  necessary  to  ascertain  whether  all  the  debts  and  legacies 
had  been  paid  before  the  amount  due  to  the  residuary  legatee 
could  be  determined.  Li  the  next  place,  he  objects  to  the  rate  of 
interest  awarded,  complaining  that  it  is  higher  than  the  law 
aathorizes. 

The  appellant  contends  also  that  the  judgment  of  this  House, 
in  November,  1818,  did  not  form  a  res  judicata.  As  to  the  charge 
of  Indian  interest,  he  says  the  action  was  brought  against  him 
in  1803,  in  the  Court  of  Session,  without  any  intimation  to 
^him,  when  he  was  resident  in  the  East  Indies.  Now,  the  [  *162  ] 
Scottish  Courts  had  jurisdiction  by  reason  of  his  having  property 
in  Scotland,  but  the  debt  was  not  contracted  in  Scotland  but  in 
India. 

He  further  insists,  that,  supposing  the  Court  to  be  right  as  to 
the  mode  of  calculating  interest,  he  is  entitled  to  have  the  charge 
of  remitting  the  money  from  Calcutta  to  England  deducted,  and 
that  an  allowance  ought  to  have  been  made  for  the  property-tax : 
that  it  oaght  to  have  been  deducted  from  the  interest. 

In  my  opinion  the  appellant  has  not  a  right  to  call  on  the 
residuary  legates  for  an  account  of  all  the  estate  and  effects  of 
the  testator  ;  I  do  not  think  there  is  any  pretence  for  it. 
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Gbaham         In  the  next  place  I  state,  as  my  opinion,  that  the  decision 

Kbble.       upon  the  cause  in  this  House  in  1818,  did  not  amount  to  a 

res  judicata,  so  as  to  fix  the  appellant  with  a  demand  to  the  full 

extent  of  the  conclusions   of    the  summons  in   the  Scottish 

Court. 

The  next  question  is,  how  the  interest  ought  to  be  calculated ; 
and  recollecting  the  circumstances  of  this  case,  the  place  where 
the  debt  was  contracted,  and  the  judgment  obtained,  the  party 
will  be  chargeable  with  interest  on  the  different  bonds,  according 
to  the  interest  they  carried,  until  they  were  paid  off,  or  indorsed 
away,  at  the  rate  of  8  per  cent.  By  the  receipt  of  the  money 
due  upon  these  bonds,  a  debt  was  constituted  as  an  Indian  debt ; 
and  being  so  constituted,  it  must,  upon  principles  of  law,  bear 
interest  at  12  per  cent,  from  the  time  when  the  bonds  were  paid 
off  until  it  became  a  British  debt.  When  this  House  dismissed 
[  *153  ]  the  appeal  in  this  cause  in  November,  *1818,  it  became  a 
British  debt,  and  therefore  from  that  time  it  can  only  carry 
British  interest,  that  is  to  say,  interest  at  5  per  cent. ;  and  that 
interest  at  5  per  cent,  is  to  be  calculated  on  the  sum  constituted, 
by  consolidating  the  principal  sum,  with  interest  at  8  per  cent, 
on  the  different  bonds  from  their  dates  till  they  were  paid  off, 
and  12  per  cent,  from  the  time  when  the  bonds  were  paid  till  it 
became  a  British  debt,  and  from  that  mcynent  5  per  cent,  on  the 
aggregate,  composed  of  this  consolidated  sum  of  principal  and 
interest.  That  consolidated  sum  should  bear  interest  at  5  per 
cent. 

The  next  question  is,  whether  the  appellant  is  entitled  to 
anything  for  remittance.  I  think  he  will  not  be  entitled  to 
remittance  for  the  whole  sum  due,  as  it  will  stand  after  it  bears 
British  interest  at  5  per  cent.,  and  up  to  the  day  of  payment ; 
but  he  will,  in  strictness,  be  entitled  to  the  cost  of  remittance,  on 
the  amount  of  the  debt,  as  it  was  estimated  on  the  10th  of 
November,  1818. 

The  last  thing  which  I  am  to  consider  in  this  case  relates  to 
the  deduction  of  the  property- tax.  I  think  he  ought  to  be  allowed 
a  deduction  of  the  property-tax,  between  the  year  1808  and  the 
time  when  the  property-tax  ceased  to  exist,  on  all  sums  which  he 
can  shew  that  he  paid  during  that  period. 
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What  I  have  stated,  and  mean  to  propose  as  the  minute  of  the     ora^ham 
judgment  on  Wednesday,  is  to  this  effect :  Krblb. 

With  respect  to  the  bonds,  the  interest  on  them  shall  be 
calculated  at  the  rate  per  cent,  which  they  respectively  bore 
from  their  dates  till  the  time  when  they  were  discharged ;  and 
the  party  shall  be  charged  with  12  per  cent,  after  that  time  till 
•November,  1813,  when  it  became  a  British  debt.  Then  6  per  [  ^154  ] 
cent,  only  became  chargeable  on  the  consolidated  sum  of  the 
former  principal  and  interest.  An  allowance  is  to  be  made  for 
remittance  on  the  sum,  principal  and  interest,  as  it  stood  in 
November,  1813 ;  and  an  allowance  is  also  to  be  made  for  the 
properly- tax  between  the  year  1803  till  the  time  when  it  ceased. 
With  these  findings,  I  shall  propose  to  remit  the  parties  to  the 
Court  of  Session  to  do  therein  as  may  be  just. 

As  to  the  sum  which  is  due  on  the  balance  of  an  account,  not 
being  sure  whether  I  rightly  apprehend  that  part  of  the  case, 
I  shall  consider  whether  it  may  be  necessary  to  say  anything 
further  upon  it. 

It  is  declared  that  the  appellant  is  to  be  charged  with  interest  Minutes  of 
at  the  rates  following,  viz.  with  interest  at  the  rate  of  12  per  19, 1^20.  ^ 
cent,  upon  the  balance  of  any  account  which  shall  appear  to 
have  been  stated  and  signed,  and  which  is  mentioned  in  the 
summons  in  this  action,  such  interest  to  be  calculated  from  the 
date  of  the  account  so  stated  and  signed  to  the  10th  of  November, 
1813 ;  and  with  interest  of  the  several  bonds  in  the  proceedings 
mentioned,  at  the  rate  per  cent,  which  they  respectively  bore, 
until  the  times  when  they  were  respectively  paid  and  discharged, 
or  indorsed  away ;  and  value  was  given  for  the  same,  and  with 
interest  at  12  per  cent,  from  and  after  such  times  respectively  to 
the  10th  day  of  November,  1813,  when  the  former  appeal  was 
dismissed  this  House.  But  that  the  appellant  is  to  have  proper 
and  just  allowances,  and  deductions  made,  in  respect  of  ^partial  [  *156  ] 
payments,  if  any,  which  he  can  instruct  to  have  been  made,  and 
in  respect  of  interest  thereof,  and  also  a  deduction  of  the  charge 
of  remittance  to  Great  Britain  of  the  consolidated  amount  of  the 
debt  which  shall  be  constituted  against  him  up  to  the  said  10th 
of  November,  1813 ;  and  it  is  further  declared  that  the  appellant 
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is  chargeable  with  interest,  at  5  per  cent.,  upon  such  consoli- 
dated amount  of  debt  from  the  said  10th  day  of  November^  1813, 
until  payment  thereof :  but  with  a  due  deduction  of  the  property- 
tax  upon  the  amount  of  the  interest  of  such  consolidated  amoont 
of  debt  BO  long  and  at  such  rates  as  the  same  were  chargeable 
upon  the  appellant's  property  in  Great  Britain  ;  and  it  is 
ordered  that,  with  these  declarations,  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland  to  do  therein  as  is  just 
and  consistent  with  these  declarations. 


1820. 
July  1 7. 

Lord 
Bldon,  L.C 

[166] 


Scotland. — Appeal  from  the   Court  of  Session. 
DUKE  OF   ROXBURGHE  v.   ROBERTON, 


(2  Bligh.  156—168.) 

A  tenant,  by  a  clause  in  his  lease  was  bound,  *'  at  his  remoyal,  to 
leave  upon  the  land  all  the  dung  and  manure  of  the  preoeding  year,  the 
value  to  be  paid  by  the  succeeding  tenant,  &c. ;  and  at  no  time  to  sell  or 
give  away  any  of  the  hay  or  straw  of  the  said  farm,  which  shall  always 
be  spent  on  the  ground.'* 

Held,  on  appeal  (reversing  the  judgment  below]  that  the  tenant, 
under  this  contract,  is  not  entitled  to  take  away  or  sell  {oTsembie,  to  have 
value  for)  the  straw  of  the  last  or  way-going  crop,  and  that  the  lessor 
is  entitled  to  have  and  maintain  letters  of  suspension  and  interdict  if  the 
tenant  threatens  to  seU  the  straw. 

The  custom  of  the  country  can  have  no  operation  where  there  is  a 
contract  with  provisions  applicable  to  the  point  in  dispute. 

[Appeal  from  a  judgment  of  the  Court  of  Session  in  Scotland, 
recalling  an  interdict  against  the  tenant  carrying  away  the  straw, 
Ac.  of  the  last  way-going  crop  under  his  lease.  The  facte  of  the 
case  sufficiently  appear  from  the  judgment  of  the  Lord  Chan- 
cellor. In  the  argument  for  the  appellant,  the  case  of  Webb  v. 
Plummer  (1819)  2  B.  &  Aid.  746,  post,  p.  479,  was  cited.] 

The  Lord  Chancellor: 

This  case  arises  upon  a  lease  made  between  John  Duke  of  Box* 
burghe  and  John  Boberton,  bearing  date  the  11th  and  19th  of 
February,  1790,  by  which  it  is  contracted,  on  the  part  of  the  Duke 
of  Boxburghe,   to   set  for  the  rent,  and  upon   the  conditions 
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therein  mentioned  the  farm,  called  Newtovm,  with  its  appor-  Roxbubghb 
tenances,  for  the  term  of  twenty-one  years,  from  and  after  the  bobeston. 
said  John  Boherton's  entry,  which  it  was  thereby  declared 
shoold  take  place  at  the  term  of  Whitsunday  then  next,  old 
style,  with  regard  to  the  houses,  grass,  and  pasture  ground ;  and 
with  regard  to  the  arable  land  and  com,  at  the  separation  of  the 
crop,  1790,  from  the  ground.  With  respect  to  the  management 
of  the  farm,  the  following  provisions  are  made : — 

''John  Boberton  obliges  himself  and  his  heirs,  first,  to  keep 
in  grass  during  the  tack,  and,  at  the  expiry  thereof,  one-third 
part  at  least  of  the  arable  lands ;  secondly,  that,  of  all  the  land 
kept  in  tillage,  one-fifth  part  at  least  should  be  in  fallow  or 
amip  yearly,  and  both  sufficiently  manured  ;  thirdly,  that 
whatever  land  should  be  laid  *down  in  grass  should  be  suffi-  [  *163 } 
eiently  sown  with  sound  grass  seeds  for  the  fallow  crop ; 
fourthly,  that,  during  the  last  year  of  the  tack,  one-fifth  part  at 
least  of  the  lands  in  tillage  should  be  left  in  one  or  two  brakes 
for  the  incoming  tenant  to  fallow ;  fifthly,  that  John  Boberton 
and  his  aforesaids  should  give  the  due  changes  of  seed,  that  b 
to  say,  they  shall  not  sow  wheat  after  wheat,  nor  wheat  after  rye 
or  oats ;  nor  oats  after  wheat  or  rye,  nor  oats  after  oats ;  neither 
shall  they  sow  more  wheat  on  the  land,  in  any  one  year  of  the 
last  three  years  of  the  tack,  than  what  they  have  been  in  the  prac- 
tice of  sowing  annually  during  the  preceding  years  of  the  tack." 

And  it  was  further  covenanted  between  the  parties  that  no 
**  meadow  ground,  on  any  part  of  the  lands  thereby  set,  should 
ever  be  fallowed  or  riven  out,  but  always  kept  in  grass;  and  that 
no  turfs  or  divots  should  be  cast  on  any  part  of  the  land,  which, 
on  no  pretence,  should  be  pared  or  burnt." 

Then  follows  this  provision : — 

''Whereas  the  rent  hereinbefore  covenanted  was  specially 
ascertained  and  agreed  upon  between  the  parties,  and  in  the 
view  and  upon  the  condition  that  the  lands  should  be  managed, 
cropped,  and  cultivated  after  the  method,  and  according  to  the 
rotation  specially  above  set  forth;  therefore,  in  case  the  said 
John  Boberton  shall,  during  the  currency  of  the  tack,  depart 
from  the  method  of  labour  or  rotation  before  described,  without 
leave  in  writing  given  by  the  said  noble  Duke  or  *his  chamber-      [  *164  ] 
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RoxBUBGHB  lain ;  in  that  case,  John  Boberton  obliges  himself,  Sec.  to  pay, 
RoBB^RToif.    ^-  ^^'  sterling  additional  rent  yearly  for  each  English  acre  so 
differently  cultivated  contrary  to  the  covenant,  and  that  the 
lessor,  notwithstanding  this  provision  for  additional  rent,  shoold 
have  power  to  prevent  snch  cultivation." 
And  it  was  thereby  specially  provided  and  declared 
''That  the  proprietor  or  incoming  tenant  should  have  power 
and  liberty  to  sow  grass  seeds,  in  due  time,  upon  any  part  of 
the  com  lands  of  the  said  farm,  with  the  last  or  way-going  crop, 
and  that  without  any  allowance  to  be  made  to  the  outgoing 
tenant  for  the  same;    and  that  John  Boberton,   &c.   at  the 
removal  from  the  said  lands,  should  leave  upon  the  ground  all 
the  dung  and  manure  of  the  preceding  year,  but  that  the  value 
thereof  should  be  paid,  &c.  by  the  succeeding  tenant,  as  the 
same  should   be  ascertained   by  two  neutral  men,  one  to  be 
chosen  by  each  party;  and  at  no  time  shall  the  said  John 
Boberton  or  his  foresaids  sell  or  give  away  any  of  the  hay  or 
straw  of  the  said  farm,  which  shall  always  be  spent  on  the 
ground.    And  in  case  the  said  John  Boberton  or  his  foresaids 
shall  not  remove  from  the  said  lands,  at  the  said  term  of  expiry 
hereof,  but  shall  continue  to  possess  by  tacit  relocation,  or  by 
any  other  title,  or  under  any  pretence,  other  than  a  new  agree- 
ment in  writing,  then  it  is  hereby  stipulated  and  agreed,  that,  as 
long  as  the  said  John  Boberton  or  his  foresaids  shall  continue  to 
[  *165  ]      possess,  they  *shall  be  holden  and  obUged  to  pay  to  the  said 
noble  Duke  or  his  foresaids  a  yearly  rent  of  4502.  sterling  in 
place  of  the  said  rent  of  225Z.,  and  that  besides  performing  and 
fulfilling  the  whole  other  conditions  and  protestations  hereby 
incumbent  on  them." 

Out  of  this  instrument  arises  the  question  upon  which  the 
House  is  now  to  give  judgment. 

The  tenant  relies  upon  the  provision  expressed  that  the  dung 
and  manure  is  to  be  left  upon  the  ground,  and  paid  for  accord- 
ing to  a  valuation  ;  but  that,  as  to  the  hay  and  straw,  it  is  not 
to  be  left  or  paid  for.  The  absence  of  any  such  provision 
(according  to  his  argument)  shews  that  the  tenant  was  to  be  at 
liberty  to  carry  and  take  away,  at  the  expiration  of  the  lease, 
the  hay  and  straw  of  the  last  year  :  that  the  prohibition  extends 
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only  to  selling  or  giving  away  ;  and,  as  to  the  expression,  which  Roxbubohb 
proArides  that  the  hay  and  straw  shall  be  always  spent  on  the    robebton, 
ground,  it  is  to  be  construed  as  applicable  only  to  the  currency 
of  the  lease,  and  not  to  an  act  which  takes  place  at  or  after  its 
termination. 

It  is  moreover  contended,  on  his  behalf,  that,  as  he  or  those 
in  whose  right  he  stands,  upon  their  accession  to  the  farm, 
received  no  hay  or  straw,  which  was  taken  away  by  the  preceding 
tenant,  he  will  receive  no  consideration  for  those  articles,  unless 
he  is  permitted  to  take  them  away.  But  this  is  an  argument 
which  cannot  be  admitted  to  have  weight  against  the  expressions, 
or  to  affect  the  fair  construction  of  the  instrument  which  ascer- 
tains the  rights  of  the  parties.  Supposing  "^all  the  facts  to  have  [  *1^6  ] 
been  proved,  which  ought  to  form  the  ground  of  such  an  argu- 
ment, the  law  requires  us  to  presume  a  consideration  for  this 
sacrifice,  on  the  part  of  the  tenant,  in  the  nature  and  conditions 
of  the  contract,  and  the  amount  of  the  rent  to  be  paid  by  him. 
He  binds  himself  by  express  obligation  ;  and  it  must  be  inferred 
and  implied,  that,  in  his  contract,  he  stipulated  for  some  equiva- 
lent benefit.  In  the  case  of  a  reciprocal  contract  such  as  this,  a 
party  cannot  be  admitted  to  say  that  he  has  no  consideration  for 
a  sacrifice  which  he  binds  himself  to  make.  When  a  tenant  is 
making  such  a  bargain,  is  it  probable  that  he  should  forget  his 
interest  so  far  as  not  to  provide,  in  the  other  conditions  of  the 
lease,  a  consideration  for  what  he  gives  up  to  the  landlord  ? 

The  dang  and  manure  is  to  be  left  on  the  ground  and  paid  for. 
An  inference  from  that  provision  is  drawn,  that  what,  according 
to  the  expressions  of  the  contract  the  tenant  is  not  bound  to 
leave,  he  may  carry  away.  But  that  is  not  a  conclusive  argu- 
ment, because  it  is  necessary  to  attend  to  the  further  provisions 
of  the  lease.  Nothing  is  said  as  to  any  payment  for  hay  and 
straw  ;  and  the  clause  which  provides  what  shall  be  done  at  the 
removal,  that  is,  the  expiration  of  the  lease,  stipulates  that  the 
hay  and  straw  of  the  farm  ''  shall  always  be  spent  on  the  ground," 
not  that  the  tenant  shall  spend  it,  an  expression  which  might 
possibly  lead  to  a  different  construction.  The  provision  that  the 
tenant  shall  at  "no  time  "  sell  or  give  away  the  hay  or  straw  is 
absolutely  *incompatible  with  the  supposition  of  a  right  in  the       [  •167  ] 
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RoxBUBOBB  tenant,  in  any  manner,  to  eloign  these  articles  during  the  last 
soBBBTov.  year,  if,  indeed,  the  express  words  of  the  instrument  leave  as  at 
liberty  to  enter  into  conjectures  as  to  any  intention  to  except  the 
last  year  of  the  lease. 

The  case  put  for  the  appellant,  of  an  accumulation  of  hay  and 
corn  during  three  years  or  more,  which  might  be  found  upon  the 
farm  during  the  last  year,  shews  the  consequence  to  which  the 
argument  for  the  respondent  would  lead.  The  manure  is  col- 
lected and  prepared  by  the  labour  of  the  tenant,  but  hay  and 
straw  are  almost  the  spontaneous  growth  of  the  land.  It  might 
be  reasonable,  therefore,  that  such  a  difference,  as  we  find  in  this 
contract,  should  be  made  as  to  those  respective  articles. 

The  tenant,  in  this  lease,  was  to  enter  upon  the  arable  lands 
at  the  separation  of  the  crop,  and  to  quit  at  the  corresponding 
period.  In  such  a  case,  where  no  special  provision  is  made  by 
contract,  the  law  df  custom  may  qualify  the  right  of  the  incoming 
tenant,  and  give  to  the  outgoing  tenant  certain  privileges,  as  the 
right  to  enter,  for  the  purpose  of  thrashing,  after  the  expiration 
of  his  lease.  That  is  a  question,  upon  the  customary  law  of 
Scotland,  which  it  is  not  necessary  that  we  should  deal  with  in 
this  case.  Assuming  or  admitting  the  existence  of  such  law 
founded  on  custom,  we  have  here  to  construe  a  written  contract ; 
and,  if  the  Scotch  law  is  to  be  administered  on  the  same  prin- 
[  *166  ]  ciples  as  English  law,  or  any  law  ^founded  on  principle,  we  must 
hold  that  the  engagements  of  parties  to  each  other,  by  the  express 
stipulations  of  a  written  instrument,  exclude  all  consideration  of 
the  custom  of  the  country. 

Bestincir  apon  such  principles  for  the  direction  of  our  judgment, 
can  we  hold  that  the  words  "at  no  time  shall  sell  or  give  away 
the  hay  and  straw,  but  that  the  same  shall  always  be  spent  on 
the  ground,"  are  consistent  with  a  right  in  the  tenant  to  collect 
hay  and  straw  daring  the  last  year,  or  any  preceding  years,  and  to 
carry  away  what  he  has  collected  at  the  expiration  of  the  tenancy  ? 

Judgment  reversed, 

July  17.  It  is  declared  that  the  respondent,  according  to  the  true  intent 

and  construction  of  the  tack,  is  not  entitled  to  sell  or  give  away 
any  of  the  hay  or  straw  upon  the  farm  at  any  time  daring  the 
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continuance  of  the  tack,  or  u  )0q  the  same  at  the  time  of  the  Roxbubohb 
expiry  of  the  tack.     And  it  is  ordered,  that,  with  this  declara-    robbbton. 
tion,  the  cause  be  remitted  back  to  the  Court  of  Session  to  review 
the  interlocutors  complained  of,  and  further  to  do  in  the  cause 
as  is  just  and  consistent  with  this  declaration. 


Ireland. — Appeal  from  the  Court  op  Exchequer  (Equity  Side). 

HAMILTON   V.   HOUGHTON.  ]^ 

(2  Bligh,  169-195.)  Lord 

A  deed  of  trust  which  proyides  for  the  discharge  of  a  debt  by  simple  j^\  ' 

contract  does  not  necessarily  import  contract  or  trust  for  the  payment    Redbsdalb. 
of  interest,  especially  where  the  creditors  have  not  signed  the  deed,  and        r  iaq  i 
no  agreement  is  made  to  charge  the  land  and  discharge  the  person. 

A  decree  for  payment  of  the  debt  of  one  creditor,  under  a  deed  of 
trust,  which  provides  for  the  payment  of  other  creditors  is  erroneous. 

In  this  case  in  reference  to  a  trust  deed  for  payment  of 
certain  specified  debts  and  incumbrances,  under  which  deed  a 
simple  contract  creditor  of  the  settlor  claimed  payment  of  in- 
terest on  the  debt  due  to  himself,  the  Lord  Chancellor  said  :] 

*  *     The  mere  direction  by  deed  to  pay  a  debt,  does  not       [  i«*»  ] 
infer  either  contract  or  trust  to  pay  interest   upon  debts  by 
simple  contract.     As  to  contract,  the  creditors  did  not  execute 

the  deed.  There  was  nothing  to  prevent  their  suing  the  debtor 
after  the  execution.  They  did  not  contract  for  specialty,  and  no 
consideration  was  given  to  the  debtor  by  charging  the  land  and 
discharging  the  person.  The  debt,  after  the  deed  was  executed, 
remained  as  before,  a  debt  by  simple  contract. 

[In  reference  to  a  decree  which  had  been  obtained  by  a  creditor 
claiming  under  the  above-mentioned  trust  deed,  which  decree 
made  provision  only  for  the  plaintiff's  debt,  the  Lord  Chan^ 
CKLLOB  said :] 

*  •     As  this  was  a  deed  to  pay  all  creditors,  it  [the  decree]        [  18^  ] 
should  have  been  made  in  the  ordinary  course  in  which  decrees 

in  such  cases  are  made,  viz.  providing  for  the  payment  of  all 
creditors,  and  not  merely  a  decree  for  the  payment  of  this  par- 
ticular creditor :  in  that  respect  also  it  is  wrong. 

E.B. — VOL.  XXI.  P 
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Scotland. — On  appeal  from  the  Court  of  Session. 
1^  GEDDES   V.   WALLACE. 

Lord  (2  Bligh,  270—302.) 

Bldon,  L.C.  ,  ... 

The  manager  of  a  partnership  concern,  having  a  salary,  with  a  share 

^         ^  uf  the  profits,  according  to  a  pi  oportiun  of  capital  and  stock  not  adyanced 

by  him,  but  assigned  by  way  of  nominal  interest  (for  the  purpose  of 
creating  an  addition  to  his  salary,  depending  upon  the  contingency  of 
the  success  which  might  be  consequent  upon  his  skill  and  industry,)  is 
not  a  partner  subject  to  loss  in  account  with  the  other  partners. t 

In  such- a  case  the  manager  is  not  liable  for  loss,  although  it  is 
expressed  in  the  articles  of  partnership  that  the  partners  (not  excepting 
the  manager,)  are  to  be  *' subject  to  profit  and  loss,"  and  although  the 
manager  signed  the  partnership  books,  joined  in  securities  given  by  the 
partnership,  and  in  most  other  partnership  acts,  including  the  adver- 
tisement for  a  dissolution;  because  it  appeared,  from  the  general 
structure,  and  all  the  provisions  of  the  contract  taken  and  construed 
together,  as  well  as  from  the  transactions  between  the  parties  and  the 
c<mduct  of  the  other  partners,  that  the  provision  as  to  profit  and  loss 
was  not  intended  to  apply  to  the  manager. 

If  it  were  so  intended  originally,  it  could  not  be  enforced  at  the  date 
the  suit  commenced,  because  the  other  partners,  upon  the  dissolution  of 
the  partnership,  and  for  many  years  afterwards,  made  no  mentit»n  of  the 
subject,  and  particularly  as  in  a  former  suit  between  them  and  their 
manager  respecting  the  amount  of  his  salary,  they  omitt^  to  make  any 
claim  against  him  as  partuer  for  a  share  of  loss ;  and  more  especially  as 
the  Court  below,  and  the  House  of  Lords  on  appeal  in  that  suit,  esti- 
[  ♦27i  J  mated  the  salary  on  the  supposition  that  *the  manager  was  entitled  to 

a  share  of  prt)fit  as  au  addition  to  his  saleiry,  without  being  subject  to 
loss,  no  mention  or  claim  having  been  made  on  that  subject,  ei^er  in 
the  original  suit  in  the  Court  below,  or  upon  appeal, 

A  partner  may  be  liable  for  loss  as  to  the  creditors  of  the  partnership, 
and  uot  so  as  to  his  co-partners. 

The  most  positive  expressions  as  to  liability  to  loss,  in  articles  of 
co-partnership,  may  be  controlled  and  superseded  by  transactions  between 
the  parties,  the  conduct  of  the  co-partners,  and  the  special  circumstances 
of  the  case,  including  non-claim,  and  inconsistent  representations  during 
a  protracted  litigation,  which  furnished  occasion  to  make  the  claim  5 
the  right  existed. 

In  September,  1785,  the  firm  of  "The  Glasgow  Bottlework 
Company,*'  having  lately  purchased  the  concern  in  which  the 
appellant  was  manager,  retained  the  appellant  in  his  situation, 

t  See  now  the  Partnership  Act,  1890,  s.  2  (3),  (6).— F.  P. 
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and  agreed  to  allow  him  a  fixed  salary  of  100/.  per  annum,  with      Geddbs 
a  thirteenth  share  of  the  free  profits  of  the  trade,  not  requirin;:^     Wallace. 
him  to  advance  any  capital. 

Soon  after  the  establishment  of  the  Bottlework  Company,  a 
proposal  was  made  to  them  by  "  Hamilton,  Brown,  Wallace,  and 
Company,"  manufacturers  of  flint  glass  at  Verreville,  Glasgow, 
to  unite  into  one  company ;  and  in  June,  1786,  a  partnership 
was  formed,  which  assumed  the  denomination  of  **  The  Glasgow 
Glasswork  Company."  The  nature  of  the  connection  between 
the  appellant  and  this  Company  forms  the  subject  of  the  present 
appeal. 

The  superintendence  of  the  manufacturing  department,  both 
of  the  bottlework  and  of  the  flint  *gla8swork,  and  the  general  [  •272  ] 
management  of  the  concern,  were  intrusted  to  the  appellant. 
The  mercantile  and  pecuniary  transactions  of  the  new  Company 
were  directed  chiefly  by  a  committee,  consisting  of  four  of  the 
partners. 

The  new  Company  did  not  immediately  upon  their  formation 
execute  a  written  contract  of  co-partnership.  In  the  mean  time 
the  committee  held  meetings  for  the  purpose  of  conducting  the 
business,  and  inserted  their  resolutions  and  orders  in  a  sederunt 
book.  The  appellant  attended  them  to  receive  instructions  as 
manager,  and  subscribed  some  of  the  minutes  in  the  book. 

The  contract  of  co-partnery,+  which  was  subscribed  by  the  Articles  of 
appellant,  declares  that  the  stock  of  the  Glasgow  Glasswork  i786. 
Company  was  to  be  12,000/. ;  of  which  8,000Z.  was  to  be 
advanced,  and  4,000Z.  was  to  be  borrowed.  Eight  shares  were 
to  belong  to  the  partners  of  the  Bottlework  Company;  eight 
shares  were  to  belong  to  Hamilton,  Brown,  Wallace,  and  Com- 
pany ;  and  the  appellant  was  to  have  one  seventeenth  share, 
without  advancing  any  capital. 

The  article,  by  which  this  arrangement  is  made,  is  expressed 
thus :  "  Third,  In  the  said  capital  stock  of  12,000i.  sterling,  the 
partners  shall  be  interested  in  the  profit  or  loss  in  the  following 
proportions  ;  viz.  the  partners  under  the  firm  of  Glasgow  Bottle- 

t  To  avoid  repetition,  some  of  the      Lord  CHAifCELLOR  in  moving  judg- 
provisions  of  the  articles  of  co-part-      ment,  are  omitted  here, 
nership,  which    are  stated    by  the 
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Geddes  work  Company  eight  seventeenths ;  and  the  partners  under  the 
Wallace,  firin  of  Hamilton,  Brown,  Wallace,  and  Company,  eight  seven- 
[  •273  ]  teenth  *8hare8 ;  and  the  said  John  Geddes  one  seventeenth 
share." 

The  ninth  article  provided,  that  "  the  Company's  books  shall 
be  balanced  upon  the  31st  day  of  December  yearly,  and  doc- 
queted  in  three  months  thereafter,  beginning  the  first  balance 
upon  the  31st  day  of  December,  1787,  when  the  Company's  free 
stock  shall  be  ascertained,  which  shall  then,  and  yearly  there- 
after, be  subscribed  by  a  majority  of  the  partners  in  point  of 
interest ;  and  which  docqueted  balance  shall  be  held  good  and 
probative  for  and  against  all  parties  concerned." 

The  fifteenth  article  declared,  that  "  although,  by  this  eon- 
tract,  the  said  John  Geddes  is  admitted  a  partner,  and  holds  one 
seventeenth  share  in  this  Company,  yet  it  is  expressly  declared 
and  understood  to  be  mider  the  conditions  and  restrictions  more 
particularly  specified  in  an  agreement  of  this  date,  made  and 
entered  into  between  him  and  the  Company,  and  to  which  all 
the  parties  hereto  bind  and  oblige  themselves  to  conform." 

The  contract,  towards  the  close,  contains  the  following  decla- 
ration :  "  That  although,  by  the  eighteenth  and  eleventh  articles 
of  the  foregoing  contract,  certain  rules  and  regulations  are  laid 
down  for  the  payment  of  the  shares  of  deceasing  or  bankrupt 
partners,  yet,  notwithstanding  thereof,  it  is  specially  covenanted 
and  agreed  to  by  the  whole  parties  hereto,  that  the  stock  or 
interest  in  this  co-partnery  of  deceasing  or  bankrupt  partners 
shall  not  be  paid  to  their  executors  or  creditors  by  this  Company, 
but  that  the  same  shall  fall  and  devolve  upon  the  remanent 
[  •274  ]  partners,  of  whichever  *of  the  said  Glasgow  Bottlework  Com- 
pany,  or  Hamilton,  Brown,  Wallace,  and  Company,  they  may 
respectively  be  partners ;  which  respective  Companies  shall  be 
entitled  to  hold  and  enjoy  the  said  shares,  and  settle  with  the 
executors  or  creditors  of  such  deceasing  or  bankrupt  partners, 
according  to  the  rules  of  their  own  co-partnery." 

The  agreement,  stated  in  the  fifteenth  article  of  the  contract, 
was  drawn  up,  but  not  signed  by  the  appellant  or  the  other 
partners. 

This  agreement,  among  other  things,  provided,  1st,  "  That  the 
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said  John  Geddes  shall  take  the  management  and  direction  of  Geddes 
the  business  of  the  Company,  for  which  he  shall  be  allowed  the  Wallace. 
sum  of  lOOL  sterling  yearly  out  of  the  Company's  stock  during 
his  management^  besides  his  one  seventeenth  share  of  the  profits 
or  loss  arising  from  the  business,  if  any  be,  as  likewise  the  house 
usoally  occupied  by  the  Company's  manager,  and  coals  and 
candles  for  his  family :  2d,  In  consideration  of  which  the  said 
John  Geddes  shall  devote  his  whole  time  and  attention  to  the 
affairs  and  business  of  the  Company,  and  keep  such  regular 
books  and  accounts  as  necessarily  belong  to  the  business  of  his 
department,  and  which  shall  be  open  to  the  inspection  of  the 
partners  at  all  times  ;  that  he  shall  likewise  engage  or  cause  to 
be  made  all  the  pots  necessary  for  the  business ;  and  in  short, 
he  hereby  engages  to  do  whatever  else  may  be  required  of  him 
for  the  interest  and  advantage  of  the  Company  :  that  he  shall  at 
all  times  subject  himself  to  such  orders  and  regulations  as  a 
majority  of  the  partners  in  *point  of  interest  may  think  fit  to  [  •275  ] 
give  him  ;  and  he  hereby  further  promises  and  engages,  that  he 
will  not  be  concerned  in  any  other  trade  during  the  time  of  his 
acting  as  manager  for  this  Company.  8d,  It  is  hereby  specially 
provided  and  declared,  that  it  shall  and  may  be  competent  at  all 
times,  to  and  in  favour  of  a  majority  of  the  partners  of  the  said 
Company  in  point  of  interest,  in  case  of  difference,  at  pleasure  to 
supersede  the  said  John  Geddes  as  manager,  and  to  appoint 
another  in  his  stead,  upon  giving  him  six  months  previous 
notice ;  or  in  the  Comp  iriy's  option,  instantly  to  supersede  him 
upon  paying  him  2002.  sterling ;  and  likewise  that  the  said  John 
Geddes  shall  at  all  times  have  it  in  his  power  to  leave  the  said 
Company's  service,  on  giving  them  six  months  previous  notice  ; 
and  in  either  of  these  events,  of  his  being  so  superseded  or 
leaving  the  Company's  service,  he  shall  from  that  time  cease  to 
be  a  partner  in  the  said  Company,  and  shall  be  obliged  to  assign 
over  his  share  to  the  other  partners,  upon  being  paid  the  value 
thereof  in  manner  after  mentioned.  4th,  In  ca^e  the  said  John 
Geddes  shall,  during  the  subsistence  of  the  before-mentioned  co- 
partnery, be  superseded  in  the  management  aforesaid,  his  share 
shall  be  withdrawn  by  him  or  his  assigns,  agreeable  to  the 
balance  struck  immediately  preceding  his  dismission,  which  shall 
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Oeddes  be  payable  to  him  or  them  in  two  equal  portions,  at  the  distance 
Wallace,  of  three  and  six  months  from  the  time  of  his  leaving  the  work, 
and  settling  with  the  Company  the  accounts  of  his  intromissions, 
[  •27fi  ]  with  the  lep^al  interest  thereof  from  the  date  of  such  *balance  till 
the  same  is  paid ;  and  in  the  event  of  his  death  or  bankruptcy 
during  the  currency  of  this  agreement,  his  share  shall  be  paid  to 
his  executors  or  creditors,  at  the  times  and  by  the  proportions, 
and  bearing  interest  in  the  same  manner,  as  is  mentioned  in  the 
contract  of  co-partnery  itself  of  this  date,  in  the  article  with 
regard  to  the  death  of  any  partner." 

Part  of  the  appellant's  duty  originally  as  manager,  was  to  keep 
the  books  personally ;  but  in  September,  1787,  the  minutes  of  the 
committee  of  management  state,  that  as  the  appellant  had  too 
much  to  do,  it  would  be  expedient  to  get  a  man  **  who  would 
take  charge  of  the  mercantile  part  of  the  business,  such  as  the 
writing  of  letters,  making  out  invoices,  lak  ng  care  that  orders 
were  properly  and  expeditiously  executed,"  &c.  so  as  to  leave  the 
appellant  full  leisure  to  attend  to  the  manufacturing  part  of  the 
business.  In  pursuance  of  this  resolution,  a  clerk  was  employed 
to  keep  the  books  and  attend  to  the  mercantile  part  of  the  busi- 
ness, as  an  assistant  to  the  appellant. 

In  the  balance  book  of  the  Company,  where  the  balance  sheets 
of  each  year  were  entered  and  docqueted,  were  docquets  dated 
15th  April,  1789,  12th  March,  1790,  17th  March,  1791,  and  3d 
April,  1792 ;  the  three  last  were  signed  by  the  appellant,  and 
express  that  the  partners  then  **  examined  the  books  of  the 
Glasgow  Glasswork  Company,  kept  by  John  Geddes,"  &c. 

The  capital  consisted  of  buildings,  tools,  and  stocks  of  manu- 
factured glass,  belonging  to  the  two  former  Companies  which 
were  purcliased  or  taken  by  the  united  company,  according  to 
[  •^^^  ]  inventories  and  *upon  a  valuation.  To  carry  on  the  trade, 
money  was  borrowed  on  their  joint  bonds. 

When  the  stock  of  the  Company  was  fixed,  and  the  inventories 
and  valuations  made,  accounts  were  opened  in  the  ledger  for  the 
shares  of  stock  belonging  to  the  different  parties  interested.  The 
plan  being  that  the  Bottlework  Company  and  the  Flint-glass 
Company  should  rank  as  creditors  on  the  funds  and  profits  or 
losses ;  eight-seventeenths  of  the  stock  were  entered  in  a  stock 
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account  to  the  Glasgow  Bottlework  Company ;  eight-seventeenths  qeddks 
to  the  Flint-glass  Company,  Hamilton,  Brown,  Wallace  &  Co. ;  ^^j^lace 
and  the  remaining  one  seventeenth  to  the  appellant. 

A  stock  account  was  opened  for  him  at  the  first  valuation, 
crediting  him  with  one-seventeenth  share  of  the  stock,  which 
then  was  625L  This  sum  was  not  advanced  by  Mr.  Geddes, 
though  credited  to  him  in  the  stock  account  ;  there  was  there- 
fore a  second  account  opened,  viz.  a  common  stock  account 
current,  in  which  the  preceding  share  of  stock  was  stated  to  his 
debit. 

In  December,  1788,  upon  a  balance  of  the  books,  there  was  an 
apparent  profit  of  1,475Z.  10s. ;  but  the  balance  book  states,  that 
as  no  allowance  had  been  made  for  bad  debts,  and  as  the  build- 
in<:^  were  stated  rather  high,  the  Company  ordered  a  deduction 
to  le  made  from  the  valuations  of  the  whole,  to  the  amount  of 
2,626/.  This  made  a  loss  on  the  balance  of  1788,  of  1,151Z.  5$.  lOd.; 
and  Mr.  Geddes'  one-seventeenth  of  that  loss,  67/.  14«.  5d.  is 
charged  to  his  d^bit,  but  he  did  not  sign  the  docquet,  although 
he  acquiesced  in  the  arrangement. 

On  the  28th  of  September,  1790,  a  minute  was  entered  in  the       [  -'78  ] 

sederunt  book,  dividing  the  shares  into  eighty-five  parts,  and        1790. 

mentioning  the  number  of  shares  opposite  to  the  names  of  each      ^^'P^^- 

of  the  partners.    Mr.  Geddes'  share  is  entered  thus :  "  To  John  Minutes  in 

Geddes  five-eighty-fifths."    His  name  is  entered  on  the  list  like  ^"Jl^f'jJook 

those  of  the  other  partners,  after  which  the  minute  proceeds  as  aatodiAres, 

^  *^  and  profit  and 

follows:    "In   which   proportions   we  declare    ourselves  to  be  lost. 

interested,  and  to  draw  profit  or  suffer  loss  accordingly ;  and  in 

case  of  the  death  or  bankruptcy  of  any  of  the  partners,  the  share 

of  such  deceased  or  insolvent  partner  shall  fall  in  and  belong  to 

the  Company  in  general,  agreeable  to  the  manner  as  specified  in 

the  contract  of  co-partnery,  in  every  respect,  except  in  belonging 

to  the  particular  Company  to   which   said  partner  originally 

belonged,   which   is    hereby  in    so    far    altered.      In    witness 

whereof,  &c." 

This  minute  was  signed  by  the  appellant.  1790. 

In  1790  the  books  were  balanced.     They  shewed  a  supposed    ^«»|«*  12. 
profit  of  1,055{.  4s.  4\d. ;  and  the  docquet  at  this  balance,  which  Minute  as 
was  also  signed  by  the  appellant,  is  in  the  following  terms.  Smde.*  ^ 
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[  •279  ] 


1792. 
April  8. 

Docquet  im- 
mediately 
Srior  to  the 
isflolntion  of 
the  company. 


[  ^280  ] 


"  At  Glasgow,  the  12th  day  of  March,  1790  :  We  subscriberB,  all 
partners  in  trade,  buildings,  and  other  effects  contained  in  this 
and  the  other  books  belonging  to  the  concern  carried  on  under 
the  firm  of  The  Glasgow  Glasswork  Company,  as  kept  by  our 
partner,  Mr.  John  Geddes,  and  the  clerks  under  him ;  having 
examined  the  said  account  books  and  inventories,  as  made  up  to 
the  1st  day  of  January  last,  find  the  same  to  be  fairly  stated,  and 
brought  to  a  balance,  and  that  the  profit  for  last  year  amounts  to 
♦1,056Z.  4s.  4frf.  sterling,  and  the  stock  of  said  Company  to 
9,478/.  14a.  2d.  sterling.  We  hereby  order,  that  the  l,056i.  4«.  4|d. 
sterling,  profit  for  last  year,  be  added  to  the  amount  of  the  stock, 
which  makes  it  now  amount  to  10,528Z.  18«.  6fd.  sterling ;  and 
declare  for  ourselves,  our  heirs,  executors,  and  successors,  that 
in  9ase  of  the  death  or  bankruptcy  of  any  of  us  before  next 
balance,  we  are  to  draw  our  proportion  of  the  foresaid  funds 
according  to  the  above  balance,  at  the  terms  and  in  the  manner 
specified  in  the  contract  of  co-partnery." 

The  docquet  entered  immediately  before  the  dissolution  of  the 
Company,  which  is  also  signed  Ly  Mr.  Geddes,  was  to  the  follow- 
ing effect :  '*  At  Glasgow,  the  3rd  day  of  April,  1792  :  We,  James 
Dunlop,  &c.  and  John  Geddes,  all  merchants  in  Glasgow,  and 
partners  in  the  business  carried  on  here  under  the  firm  of  the 
Glasgow  Glasswork  Company  having  examined  the  books  of  the 
said  Company  (kept  by  John  Geddes)  from  the  l^rt  day  of 
January,  1791,  to  the  1st  of  January  last,  find  the  same  to  be 
fairly  entered  and  stated,  and  brought  to  a  balance  as  above,  an  i 
on  the  thirteen  preceding  pages  :  that  the  capital  of  the  Company 
amounts  to  11,166Z.  lOs.  5d.  sterling,  which  belongs  to  the 
partners  according  to  their  respective  shares,  narrated  in  sederunt 
dated  the  28th  day  of  September,  1790.  That  the  property  and 
debts  belonging  to  the  Company  amount  to  28,8872.  Is.  8d. 
sterling,  the  debts  due  by  the  Company  amount  to  11,778Z.  1*.  &d^ 
and  the  neat  profit  for  said  year  to  442/.  9«.  9d,  sterling. 
We  hereby  order  that  582.  9«.  Id.  of  the  sum  gained  be  applied  to 
the  credit  of  *the  different  partners,  according  to  their  respective 
interests,  and  the  remaining  sum  of  8892.  0«.  2d.  towards  the 
credit  of  a  sinking  fund,  to  answer  for  bad  debt;^  and  discounts : 
And  we  also  agree,  that  in  case  of  the  death  of  any  of  us  before 
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the  end  of  the  contract,  or  winding-up  of  this  concern,  that  our      Geddbs 
h  irs,  executors,  or  assignees  shall  be  liable  to  sustain  any  loss  and     wallack. 
entitled  to  any  profit  that  may  be  applicable  to  the  share  of  such 
deceased  partner  during  that  time.     In  witness  whereof,  &c.*' 

In  the  year  1792,  the  Dumbarton  Glasswork  Company  having 
made  an  offer  to  purchase  the  whole  buildings  and  property  of 
the  Company,  it  was  resolved  to  accept  of  the  offer,  and  to  dis- 
solve the  Company  as  at  December,  1792. 

The  minute  agreeing  to  dissolve  the  Company,  is  signed  by 
Mr.  Geddes  as  well  as  the  rest  of  the  partners.  The  advertise- 
ment published  in  the  Gazette  and  other  newspapers,  with  the 
subscription  of  the  partners,  intimating  the  dissolution  of  the 
Company,  had  the  appellant's  name  subscribed  to  it  as  a  partner, 
and  the  minute  of  sale  by  the  Glasgow  to  the  Dumbarton  Com- 
pany was  B.gned  by  Messrs  Wallace,  Warrock  and  Geddes. 

Immediately  after  the  dissolution  of  the  Company  the  books        1798. 
were  balanced  on  their  prior  transactions,  when  it  appeared  that       ^^^*« 
there  were  nearly  19,000Z.  of  debts  owing  to,  and  upwards  of  Minute  after 
11,000/.  owing  by,  the  Company.     Supposing  the  debts  good,  tionofthe 
the  loss   upon  the   balance  for  that   year  would    have    been  co™P^y- 
*2,766Z.  7«.  8d.  which  the  partners  by  their  docquet  ordered  "  to 
be  applied  to  the  debit  of  the  different  partners'  stock  accounts, 
according  to  their  respective  interests  *at  the  1st  of  January  last :       [  *28i  ] 
But  (they  observe)  as  debts  to  a  considerable  amount  are  still 
outstanding,   and   as  the  sum  set  aside  as  a  sinking  fund  to 
answer  for  bad  debts  and  discounts  may  not  be  sufficient,  we 
cannot  at  present  ascertain  the  exact  loss  upon  this  concern,  and 
therefore  we  hereby  agree,  as  mentioned  in  last  docquet,  that  in 
case  of  the  death  of  any  of  the  partners  before  the  end  of  the 
contract  or  winding-up  of  this  concern,  that  our  heirs,  executors, 
or  assignees  shall  be  liable  to  sustain  what  ever  loss  may  be 
i^plicable  to  the  share  of  such  deceased  partner  at  that  time." 

This  minute  was  not  signed  by  the  appellant.  Some  time 
elapsed  after  the  dissolution  of  the  partnership,  while  the 
partners  were  employed  in  winding-up  their  affairs.  After  the 
debts  due  to  and  from  the  Company  had  been  settled,  it 
ultimately  turned  out  that  there  was  such  a  defalcation  of  funds, 
from  the  failures  of  persons  indebted  to  the  Company,  and  other 
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causes,  that  the  partners,  when  interest  was  calcalated  on  their 
respective  balances,  were  subject  to  a  loss. 

In  1798,  Mr.  Archibald  Wallace,  one  of  the  respondents, 
transmitted  to  the  appellant  a  statement  of  accounts  between 
him  and  the  Company,  in  which  the  appellant's  share  of  loss  is 
placed  to  his  debit. 

The  appellant  on  the  10th  of  July,  1798,  returned  an  answer, 
in  which  he  said,  that  the  Company  were  considerably  in  debt  to 
him  ;  and  in  a  subsequent  part  of  his  letter  he  adds,  ''I  have 
nothing  to  do  with  the  losses  of  the  late  Glasgow  Glasswork 
Company.  If  they  think  otherwise,  they  must  take  what 
measures  they  can  for  making  their  claim  effectual." 


[  282  1  During  the  pericd  of  his  connexion  with  the  Glasgow  Glass- 

work  Company,  the  appellant  had  occasionally  drawn  from  the 
Company's  funds  small  sums  for  his  subsistence.  After  he  had 
quitted  the  service  of  the  Company,  some  further  payments  were 
made  to  him  in  liquidation  of  his  allowances ;  but  no  conclusive 
settlement  was  made.  The  Company  insisted,  that  he  had  over- 
drawn the  sum  to  which  he  was  entitled ;  and  that  upon  making 
up  the  books,  it  appeared  that  he  was  debtor  to  the  Company  to 
the  amount  of  650^  lis.  2d.  being  for  payments  made  to  him, 
after  he  quitted  their  service. 

The  claim  which  the  Company  thus  made  against  the 
appellant,  to  refund  the  money  so  paid  to  him,  rested  upon 
an  assertion,  that  the  appellant  was  entitled  to  no  higher  salary 
than  100/.  per  annum.  The  appellant  offered  to  consent  to  an 
adjustment  of  the  amount  of  his  salary  by  reference  to 
arbitrators,  which  was  accepted  by  the  respondents,  and  two 
persons  with  an  umpire  were  named. 

The  bond  of  arbitration  submits  all  pleas,  claims,  and  debates, 
"  and  debateable  matter  whatever,  presently  subsisting  between 
the  said  Glasgow  Glasswork  Company  and  the  said  John  Geddes, 
for  whatever  cause  or  occasion,  previous  to  the  date  hereof ;  and 
particularly,  without  prejudice  to  the  said  generaUty,  a  claim 
made  by  the  said  John  Geddes  upon  the  said  parties  or  partners 
of  the  said  Glasgow  Glasswork  Company,  for  a  certain  sum  of 
money  to  be  allowed  him  for  his  management  of  the  Company's 
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affairs,  and  extra  trouble  while  he  superintended  their  works,  to      (iEDOEs 
the  decree  arbitral  of,"  &c.  Wallace. 

In  the  pleadings  under  the  submission,  the  claims  of  the  [  283  ] 
parties  were  confined  to  two  points ;  first,  a  claim  for  adequate 
salary  on  the  part  of  the  appellant ;  and  secondly,  a  counter 
claim  for  advances  made  in  cash  and  goods  by  the  Company 
to  the  appellant,  after  he  quitted  their  service.  These  advances, 
after  extinguishing  a  salary  of  1002.  per  annum,  left  a  surplus 
of  602/.  9s.  8rf.     In  a  letter  t^  their  law-agent  at  Edinburgh,        1796. 

the  Company  say,  "the  difference  between  the  Company  and         ' 

Mr.  Geddes  is  chiefly,  if  not  solely,  a  claim  of  salary  for  addi- 
tional trouble." 

The  submission  having  expired  without  a  decree,  the  parties 
had  recourse  t  j  a  court  of  law.  The  Company  raised  against  the 
appellant  an  action  in  the  Court  of  Session  in  Scotland,  in  the 
name  of  Mr.  Hamilton,  one  of  the  partners,  as  attorney  for  the 
rest,  concluding  for  payment  of  650/.  11«.  2d.  with  interest  from 
31st  December,  1792,  the  date  at  which  the  books  were  balanced. 
The  above  sum  was  the  alleged  surplus  received  by  the  appel- 
lant over  and  above  the  salary  for  six-  years  and  a  half.  The 
appellant  raised  a  counter  action  against  the  Company,  conclud- 
ing for  payment  of  91 IZ.  3«.  This  action  was  founded  on  the 
claim  of  the  appellant  to  I  e  entitled  to  salary  at  the  rate  of  275/. 
per  annum. 

After  the  cause  had  been  brought  into  Court,  the  appellant,  in 
a  letter  to  one  of  the  partners,  proposed  a  new  reference,  which 
was  at  last  agreed  to,  and  the  arbitrators  named  and  appointed. 

In  this  second  submission,  the   claims  of    parties    stood  as 
before.    Archibald  Wallace,  ac  ing  for  the  *Company,  addressed      [  •284  ] 
to  the  arbiters  two  letters  ;  in  one  of  which  he  says,  **  The  sum 
of  650/.  18«.  2.Jrf.  is  the  amount  which  the  Glasgow  Glasswork 
Company  claim  as  due  to  ihem  by  Mr.  Geddes,  agreeable  to  ac- 
count rendered ; "  in  the  other  letter  dated  the  15th  October, 
1796,  he  thus  expresses  the  sentiments  of  the  respondents,  as  to 
their  rights :    **  We  would  wish  to  remind  the  arbiters,  that  the        1798. 
Glasgow  Glasswork  Company's  claim  against  Mr.  Geddes,  began      ^^v  23. 
with  the  sum  of  175/.  10«.  7^d.  balance  due  by  him  on  Ist  Jan. 
1792,  agreeable  to  a  state  of  the  company's  affairs  at  that  time, 
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[  -285  ] 


Interlocator 
of  Lord  OrJi- 
nary,  Nov.  13, 
1798. 


Bigned  by  him  and  the  partners."  No  claim  for  loss  of  capital 
was  brought  before  the  arbitrators,  but  in  this,  as  in  the  former 
reference,  the  sole  question  was  the  rate  of  salary  payable  to  the 
appellant.  This  submission  also  having  expired  without  a 
decree,  the  cause  was  resumed  in  Court.  In  the  coarse  of  the 
pleadings,  the  Company  produced  the  copy  before  stated,  of  a 
contract  between  the  Company  and  the  appellant,  written  on 
stamped  paper,  but  not  signed  by  any  party.  They  alleged, 
that  this  was  the  contract  which  was  meant  to  have  been  exe- 
cuted, to  regulate  the  rights  of  the  appellant,  and  that  it  was 
alluded  to  in  the  15th  article  of  the  principal  contract,  already 
recited.  According  to  this  unsigned  contract,  the  appellant  was 
to  have  a  salary  of  ICO/,  per  annum.  The  appellant  denied  all 
knowledf^'e  of  the  contract,  and  contended  that  he  was  not  privy 
to  it,  and  that  it  was  not  binding  upon  him. 

The  Company  in  their  pleadings  further  insisted,  that  in  their 
books  they  had  given  credit  to  the  appellant  at  the  rate  of  lOCZ. 
per  annum,  and  that  the  *book8  must  be  considered  as  under  his 
care,  because  he  was  the  manager  of  the  Company.  The  ap- 
pellant alleged  that  he  kept  none  of  the  books ;  that  they  were 
kept  by  Stewart  Telfer ;  that  the  handwriting  of  the  appellant, 
except  as  a  subscriber  to  some  docquets,  would  not  be  found  in 
the  books ;  and  offered  to  prove,  that  the  books  were  kept  by  a 
clerk  not  under  the  superintendence  of  the  appellant,  but  under 
the  committee  of  management;  that  the  appellant  had  never 
consented  to  the  entries  in  question,  which  had  been  inserted  by 
the  direction  of  the  managing  committee,  with  a  view  to  the 
final  balancing  of  the  books.  Finally,  the  Company  contended, 
that  the  sum  of  lOOZ.  per  annum  was,  in  itself,  a  reasonable 
allowance  as  a  salary  to  the  manager  of  such  glassworks,  con- 
sidering that  the  appellant  was  to  obtain  a  share  of  the  profits 
of  the  business  in  addition  to  his  fixed  salary.  On  that  question 
of  fact  concerning  the  reasonableness  of  the  rate  of  salary,  the 
appellant  joined  issue  with  the  Company,  and  called  for  a  remit 
to  persons  of  skill  and  experience  in  the  business. 

By  an  interlocutor,  dated  November  18th,  1798,  Lord  Cbaio, 
Ordinary  found  the  appellant  entitled  to  salary,  at  the  rate  of 
120Z. 
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fioth  parties  lodged  representations  to  the  Lord  Ordinary      Oeddes 
against  that  judgment.  Wallacb. 

The  Lord  Ordinary  having  adhered  to  his  judgment,  both 
parties  presented  petitions  to  the  whole  Court,  and  the  case  was 
remitted  to  persons  acquainted  with  this  branch  of  business,  to 
report  their  opinion  upon  the  merits  of  the  appellant's  claim  for 
salary.  The  following  judgment  was  afterwards  pronounced: 
*'*  The  Lords  having  resumed  consideration  of  the  said  petition  [  '^se  ] 
for  Gilbert  Hamilton  and  others,  with  the  counter  petition  of  Interlocutor, 
John  Geddes  of  the  1st  March  last,  with  the  remit  therein  of  the 
4th  of  that  month,  and  reports  made  in  consequence  thereof  by 
Messrs.  William  Tennant,  John  Niven,  and  James  Smith,  now 
lodged  in  process — Finds  the  said  John  Geddes  entitled  to  an  allow- 
ance, including  all  his  claims  for  salary,  extraordinary  trouble, 
or  for  the  expenses  of  entertainments  in  his  house,  at  the  rate  of 
226/.  18s.  5|d.  sterling  per  annum,  during  six  years  and  a  half 
that  he  acted  as  manager  for  the  petitioners  Gilbert  Hamilton 
and  others ;  and  remit  to  the  Lord  Ordinary  to  proceed  accord- 
ingly, to  hear  parties  on  any  claims  of  compensation,  and  all 
other  points  of  the  cause,  and  to  do  therein  as  he  shall  see 
jast." 

The  appellant  acquiesced  in  this  judgment ;  but  the  Company 
presented  a  reclaiming  petition,  which  was  refused ;  whereupon 
the  Company  appealed  to  Parhament. 

In  the  printed  cases  of  the  Company  presented  to  the  House 
of  Lords,  as  appellants,  in  that  case,  the  second  reason  of  appeal 
is  in  these  words :  ''  The  manager,  as  a  partner,  has  a  share  of 
the  profits ;  and,  when  the  two  Glasswork  Companies  were 
united  in  1786  there  was  conferred  on  him  a  greater  proportion 
of  those  profits  than  upon  the  other  partners."  It  was  added, 
they.  '*  made  Mr.  Geddes's  emoluments  to  a  certain  extent  to 
depend  upon  their  trade  being  profitable  or  not ;  for  they  made 
him  a  partner  entitled  to  a  share  of  *the  profits,  and  they  [  *287  ] 
increased  his  share  in  1786,  instead  of  conferring  on  him  a  large 
salary." 

The  fifth  reason  of  appeal  declares,  that  Mr.  Geddes  (then 
manager)  had  a  share  of  profits  as  a  partner  without  capital, 
"  which  he  accordingly  received  as  the  salary  due  to  him." 
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Interlocutor, 
June,  1815. 


Nov.  1808. 
New  action 
for  loss. 


The  judgment  of  the  Court  of  Session  was  affirmed  in  the 
House  of  Lo  ds,  and  the  cause  returned  to  Lord  Craig,  Ordinary, 
to  adjust  the  accounting  between  the  parties.  The  appellant  put 
into  process  a  state,  shewing,  that  in  ter.us  of  the  final  inter- 
locutors of  the  Court  of  Session,  affirmed  in  the  House  of  Lords, 
he  was  creditor  of  the  Company  to  the  amount  of  4011.  3«.  of 
principal,  and  he  claimed  interest  on  the  arrears  of  his  salary. 

A  new  litigation  now  commenced  in  the  form  of  objections, 
answers,  replies,  and  duplies.  Disputes  were  raised  about  the 
mode  of  charging  interest,  &c.,  and  the  company  now  brought 
forward  a  claim  which  had  formed  no  part  of  their  former 
pleadings,  that  Mr.  Geddes  must  be  liable  for  a  share  of  losses 
sustained  by  the  Company  many  years  before,  to  an  extent 
sufficient  to  extinguish  his  claim  of  salary,  and  to  turn  the 
balance  against  him. 

On  the  13th  of  May,  1806,  Lord  Craig,  Ordinary,  pronounced 
the  following  interlocutor:  ** Having  considered  the  foregoing 
objections  for  Gilbert  Hamilton,  and  the  other  partners  of  the 
late  Glasgow  Glasswork  Company,  defenders,  with  the  answers 
thereto  for  John  Geddes,  pursuer,  replies,  and  duplies, — Finds, 
that  an  interest  account  must  be  stated  between  the  parties, 
giving  each  of  them  interest  on  the  sums  they  shall  ap[)ear  to 
*be  in  advance ;  and,  with  regard  to  the  plea  of  compensation  for 
alleged  loss,  finds  it  too  late  to  insist  on  this  claim  in  the  present 
process ;  and,  before  answer  as  to  the  other  points  of  the  cause, 
remits  to  Mr.  Claud  Russell,  accountant,  to  examine  the  books 
of  the  Company,  and  vouchers,  and  to  report  his  opinion  there- 
anent  quam  primum.'' 

The  action  about  the  salary,  after  much  further  litigation, 
terminated  in  favour  of  the  appellant,  by  a  judgment,  in  June, 
1815,  for  his  salary,  with  expenses. 

In  the  meantime,  in  consequence  of  Lord  Craig's  interlocutor, 
refusing  to  allow  the  new  claim  for  loss  to  be  intermingled  with 
the  original  action  about  salary,  the  Company,  in  November, 
1808,  brought  a  new  action,  concluding  against  the  appellant 
for  payment  of  a  share  of  alleged  losses  said  to  have  been 
sustained  by  the  Company.  The  sum  of  512i.  9«.  was  claimed 
as  the  appellant's  share  of  loss  to  January,  1798,  with  interest 
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{rom  that  date,  and  a  further  claim  was  made  for  posterior      CiEDOKs 
losses.  Wallace. 

The  appellant,  on  his  part,  raised  a  counter  action,  concluding 
for  an  accounting  and  payment  of  the  share  of  profits  due  to 
him  by  the  Company,  upon  the  supposition  that  he  was  entitled 
to  receive  a  share  of  profits  during  those  years  in  which  no  loss 
occurred. 

The  action,  at  the  instance  of  the  Company,  was  brought  in 
the  name  of  Mr.  Hamilton,  one  of  the  partners  of  the  Company ; 
upon  whose  death,  Mr.  Wallace,  another  partner,  became  the 
porsner.  This  second  action  also  depended  before  Lord  Craig, 
by  whom  a  remit  was  made  to  an  accountant,  to  inquire  *into  [  •sso  ] 
the  state  of  accounts  as  they  stood  in  the  books  of  the  Glasgow 
Glasswork  Company,  from  Slst  December,  1797,  five  years  after 
the  appellant  quitted  the  Company,  to  15th  May,  1813.  The 
books  had  been  kept  by  the  respondent,  Mr.  Wallace,  since 
Augast,  1792.  It  was  reported  by  the  accountant  that  the 
charge  made  in  these  books  against  the  appellant  amounts  to 
1,021/.  1&8.  6d. 

The  actions  about  profits  and  losses,  which  had  been  con- 
joined, being  remitted,  upon  the  death  of  Lord  Craig,  to  Lord 
GiLLiKS,  as  Ordinary,  he  pronounced  the  following  interlocutor : 
"  Having  heard  parties  procurators — Finds,  that  Mr.  Geddes  is         1814. 
liable  in  his  share  of  the  loss  as  a  partner  of  the  Glasshouse        fjj  * 
Company;  but  that  no  part  of  the  expenses   incurred  in   the  First interlo- 
process,  at  his  instance,  for  salary,  falls  to  be  stated  as  a  part  of  p^eaied^f rom. 
the'  loss,  but  that  the  same  must  fall  entirely  upon  the  other 
partners." 

fV'arious  interlocutors  (or  judgments)  were  subsequently  pro- 
noonced,  in  effect  adhering  to  or  confirming  the  interlocutor  of 
of  19  February,  1814.] 

Against  these  interlocutors  of  19  February,  1814,  and  of  sub-       [  290  ] 
sequent  dates,  the  appeal  was  presented. 

In  the  course  of  the  argument  the  Lord  Chakcbllob  observed, 
that,  when  the  stock  account  was  first  opened,  the  appellant  was 
debited  and  credited  for  the  same  amount,  or  supposed  value  of 
stock,  viz.  625Z. ;  and  asked,  whether  he  was  charged  in  subse- 
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[  •291  ] 


quent  accounts  on  the  same  principle  ?  and  whether  it  was  a 
substantial  credit,  or  only  for  the  purposes  of  calculation  ?  At 
first  (he  remarked)  it  clearly  was  so  merely ;  and  he  put  the 
further  question,  When  afterwards  the  partnership  credited  the 
appellant  with  five  eighty-fifths  of  the  stock,  whether  they 
debited  him,  per  contra^  in  the  same  fraction? 

The  Lord  Chancellor  also  asked,  Whether  it  was  contended 
that  the  appellant  was  to  have  no  salary,  *if  the  loss  in  any  one 
year  amounted  to  a  sum  which  would  exceed  his  salaiy?  or  what 
he  would  receive  if  there  was  no  profit  ?  It  was  answered,  that 
in  both  cases  he  would  receive  his  salary ;  upon  which  answer 
the  Lord  Chancellor  remarked,  that  in  such  view  the  other 
partners  would  be  losers.  He  then  added  the  following  ob- 
servations : 

The  Court  of  Session,  in  the  former  case,  computed  the  salary 
on  the  supposition  that  the  appellant  was  to  have  a  share  of 
profit  as  a  partner,  which  appears  from  the  dicta  of  Lords 
Balmuto  and  Baloraith.  The  declaratory  clause  provided,  that 
on  the  decease  or  bankruptcy  of  any  of  the  partners,  their  shares 
should  devolve  to  the  partnership  to  which  they  originally 
belonged,  and  of  which  the  deceased  or  bankrupt  parties  were 
partners,  paying  an  equivalent  to  their  representatives.  Now 
Geddes  was  no  partner  in  either  of  those  partnerships.  Suppose 
he  had  died  within  six  months,  what  could  bis  representatives 
have  claimed  ?  In  the  former  case  my  opinion  was  that  he  was 
entitled  to  L  a- year  only  as  salary,  and  to  no  further  remu- 

neration, upon  the  ground  that  he  cla  med  and  was  entitled  to 
a  share  in  the  profits:  nothing  having  been  suggested  or  con- 
templated as  to  losses. 


Motion  for 
judgment,  24 
July,  1^20. 


[  •2P2  ] 


The  Lord  Chancellor  (after  stating  shortly  the  judgments 
against  which  the  appeal  was  brought),  proceeded  as 
follows  : 

The  question  in  this  cause  is,  whether  the  Lord  Ordinary  and 
the  Court  were  right  or  not  in  finding  that  Geddes  was  liable, 
under  the  circumstances  of  the  case,  for  his  share  of  the  loss  as 
a  partner.  I  observe,  that  when  the  judgment  of  the  Court  was 
given,  it  was  pronounced  *by  what  we  are  accustomed  to  hear 
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termed  by  the  Bar  the  narrowest  possible  majority,  that  is,  two  Geddes 
of  the  Judges  were  of  opinion  that  he  was  not  liable  for  loss  as  a  Wallace. 
partner,  three  of  them  were  of  opinion  that  he  was  liable ;  and 
the  question  is,  under  all  the  circumstances  of  the  case,  whether 
that  judgment  is  or  is  not  right.  It  appears,  that  by  an  instru- 
ment, executed  in  1786,  this  partnership  was  formed.  Geddes 
had  formerly  been  a  species  of  manager  in  another  glasswork 
concern ;  but  when  these  two  concerns  formed  one  partnership, 
they  executed  this  bond  of  co-partnership.  It  is  entered  into  by 
Peter  Murdock  and  several  other  persons,  stating  themselves  to  * 
be  all  partners  in  the  Company  carried  on  under  the  firm  of 
Murdock,  Warroch  &  Co. ;  likewise,  James  Dunlop  and  several 
other  persons,  all  partners  in  the  Company  carried  on  under  the 
firm  of  Dumbarton  Glasswork  Company;  the  whole  of  the 
above,  being  now  partners  in  the  Company  carried  on  under  the 
firm  of  the  Glasgow  Bottlework  Company,  on  the  first  part ;  and 
Patrick  Colquhoun  and  several  other  persons,  all  partners  in  the 
Company  at  present  carried  on  under  the  firm  of  Hamilton, 
Brown,  Wallace  &  Co.  at  Yerreville,  on  the  second  part ;  and 
John  Geddes,  at  present  manager  of  the  Glasgow  Bottlework 
Company,  of  the  third  part. 

In  a  case  in  which  the  question  is,  whether  Geddes  was  a 
partner,  and  not  only  a  partner  with  respect  to  the  world,  but  in 
what  relation  he  stood  as  a  partner  with  reference  to  this 
eo-partnery,  it  is  not  immaterial  to  observe,  that  though  he  is 
unquestionably  a  partner  to  some  purposes,  yet  he  is  treated,  in 
the  very  description  *of  the  parties  to  this  instrument,  as  an  [  •298  ] 
individual  of  the  third  part,  separate  from  those  of  the  first  and 
second  parts.  Then  this  instrument  proceeds  to  state,  that 
''  whereas  the  said  two  Companies  have  judged  it  to  be  for  their 
mutual  advantage  to  form  a  junction,  and  enter  into  a  co- 
partnership together,  for  the  purpose  of  manufacturing  glass,  in 
such  branches  as  they  shall  afterwards  think  best  for  their 
interest;  they  have  agreed,  and  they  hereby  do  agree,  to  the 
following  articles,  as  the  fundamental  rules  and  regulations  of 
the  said  co-partnership,  and  which  are  hereby  declared  to  be  the 
conditions  under  which  the  said  junction  is  made  and  this 
co-partnery  formed,  and  which  the  whole  partners  bind  and 
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Gbddeb  oblige  themselves,  their  heirs,  executors,  and  saccessors  to 
WauLlob.  conform  to  and  implement  to  each  other :  First,  the  firm  of  the 
Company  shall  be,  the  Glasgow  Glasswork  Company,  which  shall 
not  be  nsed  but  for  their  behoof,  and  such  manager  only  as  the^^ 
shall  appoint  shall  have  power  to  sign  the  name.  Second,  the 
said  co-partnership  shall  continue  and  endure  for  the  period  of 
nine  years  complete,  from  the  first  day  of  June  next,  when  the 
junction  shall  take  place :  and  it  is  likewise  hereby  declared, 
that  the  capital  stock  to  be  employed  therein  by  the  partners 
shall  extend  to  12,0002.  sterling,  two-thirds  of  which  shall  be 
advanced  by  the  partners,  according  to  their  respective  shares 
after  mentioned,  and  one-third  may  be  borrowed,  on  the  joint 
securities  of  the  Company."  Now  these  words  appear  to  me  to 
be  material  to  be  attended  to :  **  two-thirds  of  which  shall  be 
advanced  by  the  parties,  according  to  their  respective  shares 

[  ^291  ]  2ktteT  mentioned,  *and  one-third  may  be  borrowed,  on  the  joint 
security  of  the  Company."  With  respect  to  what  thus  appears 
to  be  advanced  by  this  agreement  among  the  partners,  according 
to  their  respective  shares  after  mentioned,  I  have  mistaken  the 
facts  of  this  case  altogether,  if  I  am  not  at  liberty  to  state,  that 
Geddes  unquestionably  (though  in  a  sense  a  partner)  could  not 
be  considered  as  one  of  those  partners  who  was  to  advance  any 
part  of  the  two-thirds,  according  to  their  respective  shares  after 
mentioned.  I  take  it  to  be  a  fact,  that  Geddes  was  to  contribate 
nothing  of  the  capital;  and  it  becomes  material  therefore  to 
observe,  that  the  words  ''the  partners  in  this  bond  of  co- 
partnery," must  be  construed,  in  reference  to  the  subject-matter 
of  the  clause  in  which  it  is  used.  The  partners  who  are  to 
contribute  according  to  their  respective  shares,  must  be  those 
partners  who  were  to  contribute  some  share  of  the  capital,  and 
Geddes  was  not  to  contribute  any  share  of  the  capital. 

These  articles  further  provide,  that  ''  in  the  said  capital  stock  of 
12,0002.  sterling,  the  partners  shall  be  interested  in  the  profit  or 
loss  in  the  following  proportions;  namely,  the  partners,  under 
the  firm  of  the  Glasgow  Bottlework  Company,  eight-seven- 
teenths ;  and  the  partners,  under  the  firm  of  Hamilton,  Brown, 
Wallace  &  Co.  eight-seventeenth  shares;  and  the  said  John 
Geddes  one-seventeenth  share."     Under  this  clause,  which  ie 
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the  third  article  in  the  bond  of  co-partnery,  it  is  insisted,  that  Geddbs 
Geddes  was  to  be  liable  to  loss  as  well  as  profit ;  and  this  is  the  wallaox. 
clause  upon  which,  in  addition  to  docquets  and  entries  in  the 
books  of  the  Company,  &c.  the  Court  *of  Session  held,  that  he  [  *295  ] 
was  not  merely  entitled  to  profit  but  liable  to  loss.  Now,  that 
these  words  do,  in  the  most  express  terms,  render  him  liable  to  ' 
loss,  there  can  be  no  donbt,  but  yon  are  to  take  the  whole  of  this 
instrument  together,  and  you  are  not  only  to  look  at  the  whole 
of  this  instrument  together,  but  you  are  to  look  at  the  trans- 
actions of  the  parties ;  for,  whatever  may  be  the  language  of  a 
partnership  deed,  the  dealings  and  transactions  among  the 
partners  may  be  such  as  to  amount  to  distinct  evidence  that 
some  of  the  articles  in  that  partnership  deed  were  waived  by  all 
parties,  and  that  some  of  the  articles  in  that  deed  were  not  to  be 
considered  as  rules  which  should  regulate  the  rights  and  duties 
of  the  partners.  It  becomes  necessary  therefore  in  this  case,  to 
examine  accurately,  not  only  the  whole  instrument,  but  what 
have  been  the  dealings  among  these  parties.  With  this  view,  it 
is  material  to  consider  the  eighth  article,  by  which  it  is  provided, 
"that  on  the  1st  of  June  next,  each  of  the  parties  shall  advance 
and  pay  in  to  the  Company's  manager,  their  respective  propor- 
tions of  stock  as  before  mentioned ;  in  payment  of  which  stock 
shall  be  reckoned  the  foresaid  ground,  houses,  utensils,  goods, 
materials,  &c.  as  before  specified  (the  stock  of  goods  at  Yerreville 
being  always  excepted) ;  and  in  case  the  amount  of  the  property, 
belonging  to  either  of  the  said  two  Companies  shall  exceed  their 
respective  proportions  of  stock,  the  overplus  shall  be  repaid  to 
them  by  the  united  Company,  by  granting  them  bills  for  the 
same,  payable  in  six  or  nine  months,  with  interest  thereon  from 
the  1st  day  of  June  next,  the  date  of  the  junction."  *Here  is  [  *296  ] 
another  clause  purporting  to  relate  to  all  the  partners,  which  can 
hare  no  relation,  as  it  seems  to  me,  to  Oeddes,  because  he  was 
not  to  contribute  any  part  of  this  capital. 

The  fifteenth  clause  is  expressed  in  these  words,  "  although, 
by  this  contract,  John  Geddes  is  admitted  a  partner,  and  holds 
one-seventeenth  share  in  this  Company,  yet  it  is  expressly 
declared  and  understood  to  be  under  the  conditions  and  restric- 
tions more  particularly  specified  in  an  agreement  of  this  date, 
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GEODB8  made  and  entered  into  between  him  and  the  Company,  and  to 
Wallace,  which  all  the  parties  hereto  bind  and  oblige  themselves  to 
conform."  It  is  quite  clear,  from  this  fifteenth  article,  that 
Geddes  was  to  be,  in  some  sense,  a  qualified  partner ;  in  what 
sense  and  with  what  qualifications  is  to  be  collected  from  an 
'  agreement  of  even  date ;  and,  it  will  be  in  your  recollection  that 
there  was  an  instrument  which  Geddes  firmly  denied  to  be  an 
agreement  of  even  date,  which  the  other  parties  asserted  to  be 
an  agreement  of  even  date,  and  the  substance  of  which  I  shall 
have  occasion  to  state. 

This  bond  of  co-partnership  being  executed,  and  this  unexe- 
cuted agreement,  either  being  or  not  being  the  agreement, 
meant  to  be  referred  to  by  the  fifteenth  article,  the  parties 
go  on  dealing  in  partnership  from  1786  to  1792.  It  is  un- 
doubtedly to  be  looked  at  as  a  circumstance  of  evidence, 
that  in  several  instances  Geddes's  name  is  put  into  securities 
given  by  the  Company  as  a  body.  He,  acting  as  one  of  the 
partners  in  the  partnership,  is  unquestionably  a  partner  with 
respect  to  all  the  rest  of  the  world  ;  and  from  the  circumstance 
[  *297  ]  of  his  joining  in  the  securities  ^(a  circumstance  that  happens 
every  day  where  a  man  is  not  a  partner  for  loss),  it  must  be 
admitted,  that  he  was  clearly  and  undoubtedly  a  partner  as  to 
the  world  for  loss ;  but  the  question  here  is,  whether  he  was  a 
partner  as  between  himself  and  his  partners,  for  loss  as  well  as 
for  profit.  He  contends,  that  he  was  entitled  to  so  much  a  year 
for  salary,  that  he  was  likewise  to  have  the  inducement  of 
sharing  a  seventeenth  of  the  profits,  if  there  were  any  profits ; 
but  if  there  were  no  profits,  and  the  thing  was  on  the  whole  a 
losing  concern,  that  he  was  not  to  be  liable,  as  between  himself 
and  his  partners,  to  pay  part  of  that  loss.  It  struck  me  very 
early  in  the  argument,  as  a  very  singular  thing,  if  he  was  to  be 
so  liable  ;  because  if,  as  manager,  he  was  to  have  a  salary,  (put 
it  so,  that  he  was  to  have  lOOL  a  year  as  a  salary ;)  and  there 
was  a  loss  in  the  course  of  the  year  of  1,700^  and  he  was  to  bear 
his  proportion  of  that  loss  as  between  the  partners,  that  pro- 
portion being  1002.  he  could  not  get  one  shilling  of  his  salary. 
Similar  difliculties  run  through  the  whole  deed. 
Without  entering  into  particulars,  I  observe,  that  there  was 
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an  end  of  this  partnership  about  the  year  1792,  and  it  is  reason-      Gbodes 
able  to  suppose,  that,  in  the  year  1792,  when  the  partners  were    Wallace. 
about  to  dissolve  all  connection  with  each  other,  they  should 
have  contemplated  the  obligations  they  were   under  to  each 
other,  and  the  demands  they  would  have  on  each  other. 

The  law,  as  I  apprehend,  is,  that  the  transactions  of  partners 
are  always  to  be  looked  at,  in  order  that  you  may  determine 
between  them,  even  ^against  the  written  articles,  what  clauses  [  ^298  ] 
in  those  articles  will  not  bind  them,  provided  those  transactions 
afford  a  higher  probability,  amounting  almost  to  demonstration. 
Taking  that  to  be  the  law,  it  appears  to  me,  notwithstanding  all 
the  difficulties  which  belong  to  certain  transactions,  which  are 
stated  as  having  taken  place  while  the  partnership  existed 
between  1786  and  1792,  that  the  transactions  after  1792  are 
such  in  their  nature,  that,  consistently  with  the  safety  and  the 
interests  of  mankind,  it  is  impossible  to  permit  these  co-partners 
after  those  transactions,  in  my  judgment,  to  say  that  Geddes 
was  a  partner  with  them  for  loss.  Observe  what  those  trans- 
actions are :  Geddes  brings  them  into  Court  in  1792,  demanding 
from  them  his  salary ;  what  do  they  do  upon  this  ?  they  refer 
the  matter  to  arbitration — that  arbitration  goes  oflf;  they  refer 
it  to  arbitration  again — that  arbitration  goes  off.  He  then 
brings  an  action  in  the  Court  of  Session,  in  order  to  have  his 
salary  calculated,  estimated  and  paid ;  the  parties  proceed  in 
the  Court  of  Session,  until  a  judgment  is  obtained  in  that  Court, 
that  the  appellant  is  entitled  to  such  a  sum  of  money.  There 
is  then  an  appeal  to  this  House.  In  the  petitions  of  appeal  he 
is  represented  as  a  partner  without  capital, — those  are  the  very 
words  which  are  used  in  some  of  the  petitions ;  and  your  Lord- 
ships affirmed  that  judgment  of  the  Court  of  Session. 

The  first  demand  in  any  tenable  form,  that  he  should  be  liable 
to  loss,  was  made  in  a  suit  instituted  in  the  Court  of  Session,  in 
Scotland,  in  the  year  1807,  that  is  fifteen  years  after  this 
partnership  was  dissolved,  and  in  the  mean  time,  he  was  suing 
them  *for  the  amount  of  his  salary,  a  claim  upon  which  they  [  *299  ] 
would  have  been  entitled  to  have  said :  If  you  establish  your 
right  to  this  salary,  you  are,  on  the  other  hand,  liable  to  us  for 
80  much  loss ;    therefore,  calculate  it  as  you  will,  you  cannot 
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GBODS8     be  entitled  to  demand  any  thing,  or,   at  all  events,  not  so 
WALLAcr.    much. 

The  first  intimation  of  a  claim  upon  him  was  in  the  year 
1798,  six  years  after  the  partnership  was  dissolved,  when  one  of 
the  partners  wrote  a  letter  to  him,  insisting  that  he  was  liable 
to  losses  in  partnership.  He  wrote  in  answer:  I  was  not  a 
partner  in  capital,  I  am  not  liable.  With  that  exception,  they 
did  not  make  a  demand  upon  him,  in  a  form  in  which  he  could 
resist  it,  until  the  year  1807,  fifteen  years  after  the  partnership 
was  dissolved  ;  it  appearing  that,  in  the  mean  time,  there  were 
statements  made  out  of  the  different  proportions  of  the  various 
shares,  (amounting,  I  think,  in  the  whole  to  eighty,)  in  which 
persons  were  supposed  to  have  an  interest  in  the  stock,  and  his 
name  never  occurred  in  any  one  of  them. 

Now  it  is  true,  that  during  the  existence  of  the  partnership 
there  are  to  be  found  docquets,  there  are  to  be  found  state- 
ments, and  there  are  to  be  found  writings,  from  which  you 
would  infer  that  he  was  a  partner,  both  for  profit  and  for  loss. 
But  looking  at  the  whole  of  these  entries,  as  he  had  no  interest 
whatever  in  the  capital,  it  is  as  impossible  that  many  of  those 
entries  can  refer  to  him,  though  he  was  a  partner,  as  it  is  that 
some  of  those  clauses  in  this  instrument  of  co-partnery  could 
refer  to  him.  He  was  a  partner  capable  of  being  dismissed  at 
any  time ;    he  was  a  partner  having  no  right  to  draw  out  any 

[  ^300  ]  pa>i^  of  the  stock,  for  he  had  *no  stock  in  it ;  and  therefore  the 
terms  which  are  used  lead  forcibly,  according  to  my  notion,  to 
the  conclusion,  that  though  he  was  a  partner,  he  was,  in  some 
qualified  sense,  a  partner  different  from  the  sense  in  which  the 
other  partners  were  interested ;  and  if  he  had  thought  proper  to 
quit  the  partnership,  if  he  had  died,  or  become  a  bankrupt,  the 
provisions,  with  respect  to  death  or  bankruptcy,  could  not  have 
applied  to  him  as  they  would  have  applied  to  all  the  other 
partners  in  this  co-partnery  concern ;  but,  on  the  contrary,  he 
stands  distinguished  from  first  to  last  in  the  nature  of  his 
interest. 

In  the  course  of  dealings  among  men,  there  are  a  great  many 
things  done,  some  with  more,  some  with  less,  regularity ;  some 
with  more,  some  with  less,  irregularity ;  and  men,  before  they 
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qaarrel,  are  much  too  apt  to  suppose  they  shall  be  set  right      oeddes 
easily  when  they  happen  to  quarrel;   but  I  wish  to  ask  this     wallaob. 
qoestion :   How  happened  it,  that  if  this  partnership  was  dis- 
solved in  1792,  no  special  demand  should  be  made  upon  the 
appellant,  I  say  special  demand,  till  1807  ?  fifteen  years  after- 
wards.    The  reasons  they  attempt  to  give  in  this  case  appear 
to  me  the  most  futile  and  ridiculous  possible  :  They  say,  so  long 
as  the  amount  of  his  salary  could  not  be  ascertained,  they  had 
no  reason  to  talk  about  losses ;  then,  I  ask,  why  did  they,  in  the 
letter  of  1798,  talk  about  losses ;  and  what  signifies  it,  whether 
it  was  ascertained,  if  they  had  a  single  demand,  which  would 
extinguish,  or  pro  tanto  extinguish,  that  salary  ?    It  appears  to 
me  utterly  impossible  that  that  could  be  the  reason  on  which 
they  acted ;  but  besides,  they  impute  to  him  the  receiving,  as  he 
actually  did  receive,  some  sums  of  money  after  he  left  the 
partnership — ^they  paid  him  sums  of  money  after  he  left  the      [  *80i  ] 
partnership ;  and  you  will  recollect  in  the  former  cause  we  had 
notices  of  that  fact.     If  he  was  liable  to  losses  for  the  partner- 
ship, and  they  contemplated  them  as  due  from  him,  is  it  possible 
they  could  have  paid  this,  and  not  have  demanded  the  losses  ? 

The  case  has  difficulties  and  peculiarities  upon  the  bond  of 
eo-partnery  itself.  It  has  many  difficulties  and  peculiarities 
with  respect  to  an  agreement,  which  is  referred  to  by  the 
fifteenth  article  of  the  bond  of  co-partnery ;  one  of  the  parties 
having  contended  that  a  certain  paper,  unexecuted  and  unsigned, 
is  that  agreement ;  which  is  denied  by  the  other  party,  the 
appellant.  It  is  undeniable  on  the  face  of  this  bond  of  co- 
partnery itself,  that  he  was  to  be,  in  some  qualified  sense,  a 
eo-partner ;  but  then  it  is  said,  as  this  deed  was  never  executed, 
he  must  be  taken  to  be  a  partner  in  the  sense  in  which  other 
persons  were ;  I  say,  that  is  impossible  from  some  other  parts  of 
that  deed  of  co-partnery ;  and  with  respect  to  the  docquets  and 
entries  to  which  I  have  been  referring,  they  admit  of  this 
explanation :  that  they  must  be  taken  to  apply  to  those  partners, 
and  those  partners  only,  who  had  part  of  the  stock  belonging  to 
them,  and  who  were  to  be  dealt  with,  in  case  of  bankruptcy 
or  death,  according  to  principles  which  do  not  apply  to  this 
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Gbddbb  I  Bay  further,  that  if  you  had  found  unequivocal  proof  in  the 

Wallace,     transactions,  during  the  partnership,  that  he  was  to  be  con- 
sidered a  partner,  liable  to  his  share  of  profit  and  loss ;  supposing 

[  *802  ]  the  articles,  *clearly  and  unequivocally  to  express  that  he  was 
to  be  liable  to  loss,  he  would,  upon  the  construction  of  the 
articles,  and  by  inference  from  his  conduct,  have  been  liable  to 
loss  ;  but  even  if  the  case  did  amount  to  that  unequivocal  proof, 
(which  it  does  not,)  the  subsequent  transactions  might  have  so 
weakened  and  destroyed  that  proof,  that  you  could  not  act 
fifteen  years  afterwards  upon  the  effect  of  any  such  transactions 
as  those.  For  the  conduct  of  these  persons,  from  1792  down  to 
1807,  is  a  conduct  from  which  you  would  be  authorized  to  infer 
that  they  never  did,  prior  to  1792,  or  in  1792,  draw  those 
inferences  from  those  transactions  which  they  wish  you  in  1820 
to  draw  from  those  transactions. 

It  is,  therefore,  on  the  ground  of  the  subsequent  transactions 
that  I  entertain  the  opinion  very  confidently,  (I  must  say,  at  the 
same  time,  very  humbly  differing  from  the  majority  of  the 
Court,)  that  no  jury  in  this  country  could  have  been  brought 
to  find  this  man  a  partner  on  this  suit,  instituted  in  1807  ;  and 
therefore  I  move  the  House, — To  find  that  Mr.  Geddes  ought 
not  to  be  considered,  as  between  him  and  bis  partners,  as  a 
partner  hable  to  any  share  of  loss ;  and,  with  that  finding,  to 
remit  the  cause  to  the  Court  of  Session,  to  do  in  it  what  is  right 
and  consistent  with  that  finding. 


Mth  July,  1820. 

The  Lords  find  the  appellant  ought  not  to  be  considered,  as 
between  him  and  his  partners,  as  a  partner  liable  to  any  share 
of  loss ;  and  with  this  finding,  it  is  ordered  that  the  cause  be 
remitted  to  the  Court  of  Session,  to  do  as  is  just  and  consistent 
with  this  finding. 
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Scotland. — On  Appeal  prom  the  Court  op  Session. 

HOTCHKIS  V.   DICKSON.  1820. 

(2  BHgh,  303—349.)  JtUy^d. 

A  transaction  between  parties  dealing  upon  a  doubtful  question  as  to         Lord 

their  rights,  if  it  be  not  tainted  with  fraud,  will  be  upheld,  although  one  Bldon,  L.C. 
of  the  parties,  being  an  advocate  and  brother  of  the  other  party,  acted        [  303  ] 
generally  in  the  transaction  as  the  legal  adviser  of  the  other  party. 

[The  object  of  this  suit  was  to  reduce  a  deed  of  entail,  and 
annul  a  transaction  which  took  place  under  circumstances  of 
considerable  complication.  The  only  point  of  general  interest  is 
referred  to  in  the  observations  of  the  Lord  Chancellor  below 
stated.  Upon  the  point  of  these  observations  the  facts  were  that 
W.  claimed  the  right  to  sell  an  estate  for  payment  of  certain 
debts,  notwithstanding  an  entail.  This  right  was  disputed  by 
his  brother  J.  D.,  who  was  the  next  heir  in  the  entail.  A  com- 
promise was  effected  by  which  the  land  was  to  be  sold  to  pay  the 
debts,  and  a  new  deed  of  entail  was  to  be  and  was  in  fact  exe- 
cuted, by  which  W.  was  to  be  restricted  to  a  life  interest.  It  was 
stated  that  W.  had  no  legal  adviser  in  the  matter  except  J.  D., 
who  was  an  advocate.  The  Court  of  Session  had  refused  to  set 
aside  the  deed.] 

In  the  course  of  the  argument,  the  Lord  Chancellor,  [  348  ] 
upon  the  citation  of  authorities  from  the  civil  law,  recognized 
as  the  law  of  Scotland  by  Stair  in  his  Institutes,  t  De  Trans- 
actione  et  Metu  litis,  observed,  that  according  to  all  law,  and 
upon  principle,  where  there  is  fairly  a  doubt  as  to  the  rights 
of  parties,  and  an  agreement  without  fraud,  it  is  binding ;  that 
in  case  of  doubt  as  to  legitimacy,  as  in  Cann  v.  Cann,X  an 

t  The  passage    dted   from  Lord  they  claim,  to  redeem  the  vexation 

Stair's  Institutes  (B.  1,  t  17i  §  2)  is  and  uncertain  event  of  pleas.    It  is, 

as  follows : — '*  Transactions  may  be  therefore,  the  common  interest,  that 

interposed  in  the  matter  of  all  con-  transactions  should   be  firmly  and 

tracts;  and  it  is  itself  a  most  im-  inviolably  observed,  which,  both  by 

portant  contract,  whereby  all  pleas  the  Boman  law  and  our  customs, 

and  controversies  may  be  prevented  have  been  held  as  sacred  and  neoes- 

or  terminated ;  for  thereby  the  parties  sary  for  men*s  quiet  and  peace." 
transacting  quit  some  part  of  what         X  1  P.  Wms.  723. 
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HoTCHKis    agreement  between  claimants  to  divide  the  property  woald  be 
DioKsoN.     valid.    It  might  indeed,  in  the  case  ander  appeal,  be  a  question 
whether  the  parties  dealt  with  eqaal  knowledge  of  the  subject. 

The  case  of  Gordon  v.  Gordon  t  (he  said)  stood  on  a  different 
groand,  because  there  was  a  suppression  of  a  material  fact  by 
one  of  the  parties ;  viz.  the  private  marriage  of  the  father,  which 
the  defendant  knew,  and  called  a  mere  ceremony.  But  the  force 
of  the  argument  in  that  case  was,  that  the  fact,  whatever  its 
character  might  have  been,  should  have  been  communicated  at 
the  time  of  the  agreement.  Such  communication  was  held  to  be 
[  *349  ]  essential  *to  the  fairness  and  validity  of  the  transaction  between 
brothers,  on  a  question  of  rights  depending  upon  legitimacy. 


This  case  was  argued  in  the  year  1819 ;  and,  having  stood 
over  from  time  to  time  for  consideration,  was  affirmed  in  the 
year  1820,  with  no  other  remark  beyond  those  made  upon  the 
hearing  of  the  appeal,  than  that  the  Lord  Ghancellob  had  con- 
sidered the  case  frequently,  and  with  anxious  attention,  and  upon 
the  whole  could  not  advise  the  House  to  reverse  the  judgment  in 

the  Court  below. 
1820.  Judgment  affirmed, 

July  19. 

t  The  bill  prayed  that  articles  of  when  an  issue  was  directed  upon  the 
agreement  executed  by  the  plaintiff  question  of  legitimacy.  The  re- 
in favour  of  his  younger  brother,  hearing  was  at  the  BoUs  on  the  9th 
the  defendant,  J.  G.,  who  disputed  December,  1817.  There  is  a  report 
the  legitimacy  of  the  plaintiff,  might  (1  Swanston,  166)  of  a  collateral 
be  cancelled  on  the  ground  of  fraud,  point  decided  in  the  case,  but  it  is 
The  original  hearing  was  at  the  not  otherwise  reported. 
Bolls  on  the  17th  December,  1816, 
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England. — ^Writ  op  Erbob  from  the  King's  Bench. 

HOWE  V.  YOXTNG.  i»20. 

(2  BLgh,  391—528;  S.  C.  2  Brod.  &  Bing.  165.)  ^«^17. 

If  ft  bill  of  exchange  be  "  accepted,  payable  at  the  house  of  P.  &  Co.,"  Lord 

it  is  a  qualified  acceptance  restricting  the  place  of  payment,  and  the      I'I>on,  L.C. 
holder  is  bound  to  present  the  bill  at  that  house  for  payment  in  order  to    RBD^gu^LE 
charge  the  acceptor  of  the  bill.    If  he  brings  an  action  upon  the  bill 
against  the  acceptor,  he  must  in  his  declaration  aver,  and  on  the  trial        I-  ^^^  -1 
prove,  that  he  made  such  presentment ;  and  for  want  of  such  averment 
the  declaration  was  held  bad  on  demurrer.f 

The  defendant  in  error  was  indorsee  and  holder  of  a  bill  of 
exchange,  which  the  plaintiff  in  error,  residing  at  Torpoint,  had 
accepted,  ''  payable  at  Sir  John  Perring  &  Go.'s  bankers, 
London."  The  bill,  when  it  became  due,  was  not  presented  at 
that  banking-hoose  for  payment.  But  Mr.  Young,  having  failed 
to  make  such  presentment,  nevertheless  brought  an  action  against 
Mr.  Bowe  in  the  Court  of  King's  Bench. 

In  the  first  count,!  upon  which  the  whole  question,  both 
technically  and  materially,  turns,  the  ^declaration  set  forth  the  [  *392  ] 
words  of  the  acceptance  as  above  stated,  with  an  innuendo  or 
explanation,  thus :  **  payable  at,  &c.  that  is  to  say,  at  the  house 
of  certain  persons  using  in  trade,  &c.  the  names,  style,  and  firm 
of  Sir  J.  P.  &  Co.  bankers,  London." 

In  a  subsequent  part  of  the  same  count  it  was  averred,  that 
Bowe,  "  by  reason  of  the  premises,  and  according  to  the  custom 
of  merchants,  became  Uable  to  pay  the  money  specified  in  the 
bill  according  to  the  tenor  and  effect  of  the  bill,  and  of  his 
acceptance."  No  allegation  of  a  presentment  at  Sir  John 
Perring  &  Co.'s  for  payment  was  contained  in  the  first  count. 
To  this  declaration,  upon  the  ground  of  this  omission  in  the 

t  The  law  was   subsequently  to  ance,  unless  it  expressly  states  that 

this  decision  altered  in  accordance  the  bill  is  to  be  paid  there  only,  and 

with  what  was  understood  to  be  the  not  elsewhere." — H,  C. 
practice  of  merchants,  by  1  &  2         }  Which  was  the  only  count  in  the 

Geo.  IT.  c.  78.    The  effect  of  this  declaration  upon  the  bill  of  exchange; 

statote  is  now  embodied  in  s.   19  all  the  others  were  counts  for  money 

(3)  (c),  of  the  Bills  of  Exchange  Act,  for  goods  sold  and  delivered,  and  upon 

18S2 :— **  An  acceptance  to  pay  at  a  an  account  stated, 
ptzticalar  place  is  a  general  accept- 
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RowB       first  count,  a  demurrer  was  filed  on  behalf  of  Bowe,  the  defen- 

YouKo.      dant  in  the  action,  t 

The  Court  of  King's  Bench  overruled  the  demurrer  upon 
argument,  or  rather  upon  the  statement  of  it,  and  gave  judgment 
for  the  plaintiff  Young. 

Against  this  judgment  a  writ  of  error  was  brought  in  the 
House  of  Lords,  assigning  for  error  the  want  of  averment  in  the 
first  count,  that  the  bill  was  presented  for  payment  at  the  house 
of  Sir  J.  Perring.     The  case  was  twice  argued  before  the  House 

[  *393  ]  at  *very  great  length,  and  with  much  ability :  first,  in  the  ordi- 
nary course,  and  afterwards  before  the  Judges,  for  the  purpose 
of  proposing  to  them  questions  of  law,  for  the  information  of  the 
House.  After  the  second  argument,  the  four  following  questions 
were  propounded  to  the  Judges  : 

[  ♦394  ]  1.  Whether,  in  this  case,  the  bill  of  exchange  *mentioned  in 

the  first  count  of  the  declaration,  being  therein  alleged  to  have 
been  accepted  according  to  the  usage  and  custom  of  merchants, 
payable  at  Sir  John  Perring  &  Go.'s  bankers,  London  (that  is  to 
say)  at  the  house  of  certain  persons  using  in  trade  and  commerce 
the  names,  style,  and  firm  of  Sir  John  Perring  &  Co.  bankers, 
London,  the  holder  was  bound  to  present  it  to  that  house  for 
payment,  and  to  aver  in  the  declaration  that  the  same  was 
presented  to  that  house  for  payment? 

2.  Whether,  the  said  bill  having  been  so  accepted  as  aforesaid, 
such  acceptance  is  in  law  to  be  considered  as  a  qualified  accept- 
ance to  pay  the  same  at  the  said  house  of  Sir  John  Perring  &  Co. 
bankers,  London ;  or,  as  a  general  acceptance,  to  pay  the  same 
with  an  additional  engagement  or  direction  for  payment  thereof 
at  that  house  ? 

3.  Whether,  if  A.  draw  a  bill  upon  B.  in  favour  of  C.  for  100/. 
and  C,  without  the  previous  authority  or  subsequent  assent  of 
A.,  take  an  acceptance  of  the  bill  for  the  whole  of  the  100/.  but 
an  acceptance  qualified  as  to  the  time  or  place  of  payment,  C. 
could,  notwithstanding  his  taking  such  acceptance,  maintain  an 
action  upon  the  bill  against  A.  ? 

t  For  thirty  years  before  the  argu-  of  holding  an  acceptanoe  payable  at 
ment  of  this  case,  the  Court  of  a  banker's  to  be  a  general  aooept- 
King's  Bench  had  been  in  the  habit      ance. 
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4.  Whether,  if  A.  were  debtor  to  C.  in  lOOZ.  previous  to  his  so  Rowb 
drawing  upon  B.,  in  favour  of  C,  to  the  amount  of  lOOZ.  G.  could,  touno. 
upon  A.'s  refusing  his  assent  to  an  acceptance  qualified  as  men- 
tioned in  the  above  question,  maintain  an  action  upon  the 
original  debt  against  A.,  without  delivering  to  A.  the  bill  so 
accepted,  in  case,  at  the  time  the  bill  was  drawn,  B.  was  also 
indebted  to  A.  in  a  like  sum  of  lOOZ.  ? 

There  was  a  difference  of  opinion  among  the  Judges,  and  they       ^  ^^^  ^ 
delivered  successively  opinions  which  are  printed  in  the  Appendix 
to  [the  report  in  Bligh]  .t    After  the  Judges  had  delivered  their 
opinions,  the  Lobd  Chancellor  and  Lord  Bedesdale  spoke  to 
the  following  effect : 

The  Lord  Chancellor:  Myii. 

The  writ  in  this  case  was  brought  on  a  judgment  in  the  Court 
of  King's  Bench,  in  an  action  of  assumpsit.  That  action  was 
commenced  by  special  original  in  Easter  Term,  1816.  The 
declaration  consisted  of  a  count  on  a  bill  of  exchange,  two  counts 
for  goods  sold  and  delivered,  three  money  counts,  and  an  account 
stated.  The  breach  contains  an  averment  of  a  special  request 
of  payment  in  the  usual  form.  The  error  is  limited  to  the  first 
count  of  the  declaration,  and  that  count  is  thus  expressed :  ''  For 
that  whereas  one  James  Meagher,  on  the  20th  of  December,  1815, 
at  Gosport,  to  wit  at  London,  in  the  parish  of  St.  Mary-le-bow, 
in  the  Ward  of  Cheap,  according  to  the  usage  and  custom 
of  merchants,  from  time  immemorial  used  and  approved  of 
within  this  kingdom,  made  and  drew  a  certain  bill  of  exchange 
in  writing,  bearing  date  the  same  day  and  year  aforesaid,  and 
then  and  there  directed  that  bill  of  exchange  to  the  said  Joshua, 
by  the  name  and  addition  of  Joshua  Bowe,  Esquire,  Torpoint, 
and  thereby  required  the  said  Joshua,  two  months  after  the  date 
thereof,  to  pay  to  his  the  said  James's  order  800L  for  value  in 
account,  and  then  delivered  the  said  bill  of  exchange  to  the  said 

t  These  opinions  extend  to  up-  doubted  whether   any  part  of  the 

vuds  of  100  pages  of  small  print ;  argtunents  in  the  case  are  now  of 

snd  as  the  e£fect  of  them  is  stated  in  practical  importance.     But  the  case 

the  judgment  of  the  Lobd  Chan-  having  been  the  cause  of  express 

CKLLOB,  it  seems  unnecessary  to  set  legislation,    cannot  be  entirely  ig- 

them  out  here.     It  may  be  indeed  nored. — B,.  0. 
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Rows  Joshua,  which  bill  of  exchange  he  the  said  *  Joshua  afterwards, 
Young,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Gosport,  that  is  to 
[  *896  ]  Bfty>  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  upon 
sight  thereof,  accepted  according  to  the  said  usage  and  custom  of 
merchants,  payable  at  Sir  John  Perring  &  Co.'s  bankers, 
London  (that  is  to  say),  at  the  house  of  certain  persons  using  in 
trade  and  commerce  the  names,  style,  and  firm  of  Sir  J.  Perring 
&  Go.  bankers,  London ;  and  the  said  James,  to  whose  order  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified  was  to 
be  paid,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  in  the  same  parish  and  ward  aforesaid,  by 
his  certain  indorsement  in  writing,  made  and  indorsed  on  the 
said  bill  of  exchange,  according  to  the  usage  and  custom  of 
merchants,  ordered  and  appointed  the  said  sum  of  money  in 
the  said  bill  of  exchange  mentioned,  to  be  paid  to  the  said 
Isaac,  and  then  and  there  delivered  the  said  bill  of  exchange  so 
indorsed  to  him  the  said  Isaac,  of  which  indorsement  the  said 
Joshua  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  had 
notice,  by  reason  of  which  said  premises,  and  according  to  the 
said  custom  of  merchants,  he  the  said  Joshua  then  and  there 
became  liable  to  pay  the  said  Isaac  the  said  sum  of  money 
specified  in  the  said  bill,  according  to  the  tenor  and  efiCect  of 
the  said  bill  of  exchange,  and  of  his  said  acceptance  thereof, 
and  of  the  said  indorsement  so  made  thereon  as  afore- 
said ;  and  being  so  liable,  he  the  said  Joshua,  in  consideration 
[  ♦J97  ]  thereof,  afterwards,  to  wit,  on  the  same  day  *and  year  afore- 
said, at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  Isaac, 
to  pay  him  the  said  sum  of  money  mentioned  in  the  said  bill  of 
exchange,  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange,  and  of  his  said  acceptance  thereof,  and  of  the  said 
indorsement  so  made  thereon  as  aforesaid." 

To  this  count  there  was  the  following  demurrer :  "  And  the 
said  Joshua,  by  John  Wells  Bozon,  his  attorney,  comes  and  defends 
the  wrong  and  injury  when,  &c.  and  says,  that  the  said  first 
count  of  the  said  declaration,  and  the  matters  therein  contained, 
in  manner  and  form  as  the  same  are  above  stated  and  set  forth. 
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are  not  sufficient  in  law  for  the  said  Isaac  to  have  or  maintain       Rows 

his  aforesaid  action  thereof  against  him  the  said  Joshaa,  and      young. 

that  he  the  said  Joshaa  is  not  bound  by  the  law  of  the  land 

to  answer  the  same,and  this  he  is  ready  to  verify ;  wherefore,  for 

want  of  a  sufficient  first  count  of  this  said  declaration  in  this 

behalf,  the  said  Joshua  prays  judgment,  and  that  the  said  Isaac 

may  be  barred  for  having  or  maintaining  his  aforesaid  action 

thereof  against  him,  &c. ;  and  the  said  Joshua,  according  to  the 

form  of  the  statute  in  such  case  made  and  provided,  states  and 

shews  to  the  Court  here,  the  following  causes  of  demurrer  to  the 

said  first  count  of  the  said  declaration,  that,  although  it  is  stated 

and  alleged  in  and  by  the  said  first  count  of  the  said  declaration 

that  the  said  bill  was  accepted  by  the  said  Joshua,  and  made 

payable  at  Sir  J.  Perring  &  Co.'s  bankers,  London,  yet  it  is  not 

alleged  or  stated  in,  nor  can  *it  be  collected  from,  the  first  count      [  *898  ] 

of  the  declaration,  that  the  said  bill  was  ever  presented  or  shewn 

for  payment  thereof,  either  when  it  became  due  and  payable,  or 

before  or  since,  at  the  said   Sir  J.   Perring  &  Co.'s  bankers, 

London,  aforesaid."     Then  there  is  a  rejoinder  and  replication. 

The  demurrer  afterwards  came  on  for  argument  in  the  Court 
of  King's  Bench,  when  the  Court  gave  judgment  in  favour  of  the 
defendant  in  error,  that  is,  by  their  judgment  they  asserted  that 
it  was  unnecessary  to  state  and  allege  (that  is  the  substance  of 
it,)  in  and  by  the  first  count  of  the  declaration,  that  the  bill 
was  accepted  by  Joshua ;  in  fact,  that  it  was  not  necessary  it 
should  be  stated,  or  capable  of  being  collected  from  the  first 
count  of  the  declaration,  that  the  bill  was  ever  presented  or 
shewn  for  payment  thereof,  either  when  it  became  due  and 
payable,  or  before  or  since,  at  Sir  J.  Perring  &  Co.'s  bankers, 
London. 

The  writ  of  error,  therefore,  raises  this  question :  whether  it 
was  or  not  necessary  in  this  first  count  of  the  declaration  to 
all^,  or  state  expressly,  or  to  allege  or  state  in  substance  and 
effect,  so  that  it  might  be  collected  from  the  first  counl;  of  the 
declaration,  that  the  bill  had  been  presented,  and  shewn  to  the 
plaintiff  in  error,  either  when  it  became  due  and  payable,  or 
before  that  time,  or  since,  at  Sir  J.  Perring  &  Co.'s  bankers, 
London  ?     The  question,  stated  in  another  way,  may  be  thus  : 
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BowE       whether  the  acceptance,  as  set  forth  in  this  first  count  of  the 

TouNo.  declaration,  is  to  be  considered  a  general  acceptance,  making  the 
party  accepting  liable  to  pay  everywhere,  together  with  what  in 

[  *399  ]  some  cases  is  called  an  ^expansion  of  the  undertaking ;  and  in 
other  cases,  an  engagement  or  direction,  in  addition  to  the  general 
unqualified  acceptance  to  pay  (as  the  direction  in  this  case  to  pay 
at  Sir  J.  Perring  &  Go.'s)  thrown  in  for  the  convenience  of  both 
parties,  but  which  the  holder  of  the  bill  is  not  bound  to  attend  to, 
unless  he  chooses ;  or,  on  the  other  hand,  whether  this,  from 
looking  at  the  terms  of  the  declaration,  is  what  is  in  law  called  a 
qualified  acceptance?  Undoubtedly  it  is  very  fit  this  question 
should  be  brought  to  a  final  decision,  because  the  state  of  the 
law,  as  actually  administered  in  the  Courts,  is  such,  that  it 
would  be  infinitely  better  to  settle  it  in  any  way  than  to  permit 
that  sort  of  controversial  state  to  exist  any  longer. 

It  has  been  correctly  stated  at  the  Bar,  that  the  Court  of  King's 
Bench  has  been  of  late  years  in  the  habit  of  holding  this  to  be  a 
general  acceptance,  with  what  they  call  an  expansion,  or  a 
direction,  or  an  engagement,  which  introduces  not  a  qualified 
promise,  but  a  sort  of  courtesy;  a  kind  of  accommodation 
between  the  parties,  in  addition  to  the  effect  of  the  general 
acceptance;  which  accommodation  or  courtesy,  however,  they 
decide  that  the  holder  of  the  bill  is  not  at  all  bound  to  attend  to. 
On  the  other  hand,  the  Court  of  Conunon  Pleas  are  in  the  habit 
of  holding  that  this  is  a  qualified  acceptance ;  that  the  contract 
of  the  party  is  to  pay  at  the  place  specified  ;  and,  as  in  matter  of 
pleading,  they  deem  it  a  qualified  acceptance,  the  proof  must 
accord  with  the  declaration.  They  require  the  plaintiff  to  aver 
and  prove  the  presentment  at  the  place  stipulated. 

[  *4G0  ]  The  principles  of  law,  as  applied  to  promissory  *notes  and 

bills  of  exchange,  are  simple  and  uniform  in  common  cases. 
But  the  Court  of  King's  Bench  has  held,  that  if  a  man  promise 
to  pay  at  a  particular  place,  by  a  promissory  note,  the  Wellington 
Bank  for  instance,  the  demand  must  be  made  there ;  which  pre- 
sentment is  itself  in  point  of  law  a  demand;  and  the  reason 
alleged  is,  because  the  place  standing  in  the  body  of  the  note  is 
part  of  the  written  contract,  and  you  must  declare  upon  it  as  it 
is,  and  prove  it  as  you  declare ;  yet  the  same  Court  decides  other- 
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wise  in  the  eases  of  bills  accepted,  payable  at  specified  places ;  kowb 
and  the  reason  assigned  for  this  is,  because  the  place  specified  is  youmo. 
not  in  the  body  of  the  bill.  Some  how  or  other  it  seems  to  have 
been  assumed,  that  not  being  in  the  body  of  the  bill  it  is  not  to  be 
considered  as  being  in  the  body  of  the  acceptance :  a  conclusion 
which  it  is  extremely  difficult,  I  think,  to  adopt.  If  you  can 
infuse  qualifications  of  various  kinds,  which  unquestionably  you 
may,  into  the  acceptance,  notwithstanding  the  generality  of  the 
bill  as  drawn,  it  seems  rather  difficult  to  make  out,  that  if  in  the 
acceptance  there  is  a  qualification  clearly  and  sufficiently  ex- 
pressed as  to  place,  that  such  a  qualification  cannot  be  introduced 
into  the  acceptance  as  well  as  any  other  qualification ;  qualifica- 
tion as  to  time,  as  to  mode  of  payment,  as  to  contingencies  upon 
which  you  will  pay,  and  various  qualifications  which  will  be  found 
in  the  cases. 

The  decisions  of  the  Court  of  King's  Bench  as  to  bills  accepted, 
payable  at  a  given  place,  cannot  easily  be  reconciled  with  their 
decisions  as  to  promissory  notes,  with  similar  qualifications ;  and 
it  *must,  I  think,  be  admitted  that  these  decisions  of  the  Court  of  [  '^oi  ] 
King's  Bench  are  not  all  consistent  with  each  other.  It  may  be 
represented  as  the  opinion  of  that  Court  in  judgment,  that  this 
species  of  acceptance  is  a  general  acceptance,  with  that  kind  of 
expansion,  direction,  or  engagement,  to  which  I  have  been  allud- 
ing. The  Court  of  Common  Pleas  hold  a  different  doctrine. 
Upon  a  question  where  so  many  Judges  of  high  professional 
character  and  great  learning  have  differed,  it  is  impossible  to  give 
an  opinion  without  much  diffidence  ;  but  it  is  my  duty  to  state 
my  opinion  whatever  it  may  be. 

The  first  question  is,  whether  this  is  a  qualified  acceptance  ? 
Upon  that  the  twelve  Judges  have  given  their  opinion,  and  a  great 
majority  of  them  are  of  opinion  that  it  is  a  qualified  acceptance. 
Some  of  the  Judges  have  given  an  opinion  that  it  is  a  general 
acceptance,  with  an  expansion,  direction,  or  engagement,  for  the 
convenience  of  one  or  other  of  the  parties ;  that  the  acceptance 
in  this  case  meant,  that  if  the  party  chose  to  go  to  Sir  John 
Perring  &  Co.'s  he  would  probably  there  get  payment  of  the  bill. 

The  next  question  is  this :  supposing  it  to  be  a  qualified  accept- 
ance, was  it  necessary  to  aver  the  presentment,  and  to  support 

B.B. — YOh,  XXI.  H 


»S  1820.    H.  L.    2  BLIGH,  401—408.  Lb-b- 

BowE  that  averment  by  proof  ?  Now,  upon  that  question,  a  great 
Youico.  majority  of  the  learned  Judges,  including  those  who  thought  it 
was  a  qualified  acceptance,  say  that  it  is  not  necessary  to  notice 
it  as  such  in  the  declaration,  or  to  prove  presentment ;  but  that 
it  must  be  considered  as  matter  of  defence,  and  that  the  defen- 
dant must  state  that  he  was  ready  to  pay  at  the  place,  and  must 
[  •402  ]  bring  the  money  into  Court,  and  bar  the  action  by  proving  *the 
truth  of  that  defence.  A  great  majority  of  the  Judges  are  of  that 
opinion.  Some  of  the  Judges,  (including  one  who  has  been  most 
eminent  in  special  pleading,)  hold  a  different  doctrine.  They 
are  of  opinion  that  the  plainti£f  must  declare  upon  the  contract 
as  it  is,  and  make  out  his  right  to  sue  according  to  that  contract. 
If  that  contract  engages  for  payment  at  Sir  John  Perring  &  Ck).'s 
he  must  make  a  demand  at  Sir  John  Perring  &  Go.'s  and  he 
must  state  in  his  declaration  that  he  has  made  such  demand. 
The  sum  of  their  opinion  is  this,  that  the  contract  being  upon  a 
condition  precedent,  the  plaintiff  has  no  cause  of  action  unless  he 
has  performed  the  condition ;  and  further,  unless  he  pleads  and 
proves  the  performance. 

I  think  I  may  venture  to  state,  having  with  great  pains  read 
every  case  upon  the  subject,  that  a  person  may  draw  a  bill  of 
exchange  as  we  are  in  the  habit  of  drawing  a  promissory  note, 
payable  at  a  particular  place.  By  the  acceptance  of  such  a  bill, 
the  acceptor  promises  to  pay  at  that  particular  place,  and  the 
drawer  binds  himself  to  the  same  qualified  contract,  in  default  of 
payment  by  the  acceptor.  But  it  seems  there  is  a  great  objec- 
tion to  the  doctrine,  that  if  a  bill  is  drawn  in  general  terms  the 
acceptor  may  alter  the  contract  by  giving  a  special  acceptance. 
The  only  material  question  appears  to  me  to  be,  whether  the 
acceptor  has  in  fact  accepted  specially.  I  cannot  imagine,  that 
because  the  contract  of  A.  the  drawer  is  general,  it  is  from  thence 
to  be  reasoned,  that  I,  the  acceptor,  having  an  option  to  under- 
take, or  altogether  refuse,  the  engagement,  cannot  qualify  my 

[  •^od  ]  acceptance.  May  I  not  say  to  *the  holder  of  the  bill,  it  is  very  true 
the  drawer  has  drawn  upon  me,  and  expects  me  to  make  myself 
liable  generally,  but  that  is  a  liability  which  I  do  not  choose  to 
incur.  If  you  will  not  take  an  acceptance  at  a  specified  time  and 
place,  which  my  convenience  requires,  I  will  not  give  you  any 
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aeoeptance.  That  an  acceptor  may  qualify  his  acceptance  is  Rows 
clearly  established  by  cases  including  almost  every  species  of  toung. 
qualification.  If  the  qualification,  as  to  place,  cannot  be  intro- 
duced by  the  acceptor,  it  must  be  on  account  of  some  circum- 
stance which  belongs  to  place,  and  does  not  belong  to  time  or 
mode  of  payment,  or  any  other  species  of  qualification  whatever. 
I  am  ready  to  express  my  full  assent  to  the  doctrine,  that 
where  a  bill  is  drawn  generally,  considering  that  it  is  an  address 
to  the  person  who  is  to  accept  it  generally,  because  it  is  drawn 
generally,  it  is  the  duty  of  the  acceptor  who  intends  to  give  a 
special  acceptance,  to  accept  in  such  terms  that  the  nature  of 
his  contract  may  be  seen  in  the  terms  he  has  used ;  that  the 
acceptance  may  clearly  appear  to  be  qualified  or  special,  which 
he  insists  is  not  general. 

Then  the  first  question  in  this  case  will  arise  upon  the  words, 
whether  this  is  or  is  not  a  qualified  acceptance.  I  really  do  not 
know  how  it  is  possible  to  say  that  this  is  not  a  qualified  ac- 
ceptance, I  m.an  independently  of  the  cases  which  have  been 
decided.  If  a  bill  is  drawn  upon  a  person  resident  in  London, 
and  he  accepts  it  according  to  the  usage  and  custom  of  merchants, 
payable  at  his  bankers  in  London,  putting  for  the  moment  the 
usage  of  merchants,  and  the  effect  of  decided  authorities,  out 
of  the  question,  *can  any  man  read  an  acceptance  in  these  [  *404  ] 
terms,  and  say  it  is  not  only  a  contract  to  pay  at  Child's,  where 
the  fonds  would  be  deposited  to  pay  it,  but  that  it  was  a  contract 
bj  virtae  of  which  the  holder  of  that  bill  might  arrest  the 
aeeeptor,  and  hold  him  to  bail  in  any  part  of  the  world  ? 

I  cannot,  after  the  maturest  consideration,  think  that  the  words 
used  do  not  clearly  shew  that  it  was  the  intention  of  the  party 
vho  gave  this  acceptance  to  come  under  an  engagement  which 
loay  be  represented  as  a  contract,  to  pay  the  bill  at  Sir  J.  Perring 
i  Co.'s,  London,  and  not  to  be  liable  elsewhere. 

Then  it  is  said,  that  the  word  *'  accepted  ''  forms  the  general 
engagement ;  and  that  the  words  "  payable  at  Sir  J.  Perring  & 
Co.'s "  cannot  qualify  and  cut  down  the  general  engagement ; 
and  eases  are  cited  which  maintain  a  distinction  between  words 
of  qualification  in  the  body  of  a  note,  and  words  of  qualification 
in  the  margin,  or  at  the  foot  of  the  note.     There  are  such  cases 

H  2 
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Bowk  of  diBtinction  between  words  in  the  body  of  the  instrument 
Torao.  which  have  been  held  to  form  part  of  the  contract,  and  words  at 
the  foot,  or  in  the  margin,  which  have  been  considered  and  held 
to  constitute  only  a  memorandum.  I  do  not  mean  to  d  sturb 
those  cases ;  but  I  do  not  understand  how  it  is,  that  from  those 
cases  it  is  to  be  inferred,  that  when  the  acceptor,  uno  Jlatu, 
writes  the  words,  "  accepted  payable  at  such  a  house,"  the  word 
"  accepted  "  is  to  be  taken  to  express  the  whole  of  the  acceptor's 
contract ;  and  although  the  sentence  is  not  complete  till  the  whole 
is  written,  the  latter  words  are  not  to  be  taken  as  part  of  it,  but 
[  *406  ]  are  *to  be  construed  distinctly  as  a  direction,  expansion,  or 
engagement. 

It  appears  to  me  that  this  is  a  qualified  contract  for  payment 
at  the  place  specified. 

The  argumentum  ah  inconvenienti  has  been  strongly  urged. 
The  mode  of  reasoning  was  not  quite  analogus  to  the  usual 
modes  of  reasoning  in  the  Courts  below.  Nor  does  the  argument 
itself  as  presented  rest  on  clear  probabilities.  The  case  is  put 
in  this  way :  Suppose  a  bill  were  drawn  on  each  of  the  twelve 
Judges  of  England,  just  before  they  left  town  to  proceed  on  their 
circuits,  and  they  had  accepted  the  bills  payable  at  their  re- 
spective bankers.  If  it  be  law  that  such  an  acceptance  renders 
them  liable  to  pay  anywhere,  the  holders  of  those  bills  might, 
undoubtedly,  if  they  pleased,  arrest  the  Judges  at  their  respective 
circuit-towns,  a  little  to  the  inconvenience  of  the  administration 
of  justice.  It  is  said  no  man  would  think  of  arresting  the 
Judges.  I  hope  nobody  would  think  of  arresting  the  Judges ; 
but  I  can  feel  for  mercantile  men  as  well  as  for  Judges.  It  is  a 
hardship  that  men  should  be  exposed  to  the  inconvenience  of 
unexpected  demands,  which  are  not  regulated  by  their  contracts, 
but  by  a  construction  given  to  their  contracts,  which  they  never 
intended,  and  have  not  expressed. 

In  this  very  case,  (a  circumstance  which  has  been  little  con- 
sidered) the  acceptor  lives  at  Torpoint.  Is  it  a  matter  of  no 
consequence  to  the  acceptor  living  at  Torpoint,  and  having  his 
money  in  London,  where  the  payment  is  demanded?  At 
Torpoint,  perhaps,  he  cannot  pay,  probably  not  without  in- 
[  *406  1      convenience.    In  London  he  has  left  a  fund  in  the  *hands  of 
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his  bankers,  for  the  purpose  of  payment.  Is  it  no  matter  of  Rowa 
inconvenience  that  the  holder  may  from  caprice  (we  have  heard  youko. 
of  such  things  as  men,  through  caprice,  refusing  a  tender  of 
Bank  of  England  notes,)  it  is  no  evil  to  the  acceptor  that  he 
should  be  obliged  to  bring  his  money  from  London,  if  he  foresees 
that  the  holder  of  his  acceptance  will  not  demand  his  money  in 
London,  but  personally  from  him  the  acceptor ;  or  if  he  cannot 
foresee  whether  he  will  demand  his  money  in  London  or  not,  is 
he  to  keep  money  in  London,  and  to  have  money  at  Torpoint  also, 
and  even  about  his  person,  to  answer  the  exigency  of  the  demand, 
as  it  may  happen  to  be  made  at  the  one  place  or  the  other,  or 
wherever  he  may  happen  to  be  when  the  demand  is  made  ? 

There  is  another  consideration  which  does  not  appear  to  me 
to  have  been  sufficiently  weighed.  If  the  acceptor  promises  to 
pay  at  his  bankers  in  London,  and  the  holder  calls  upon  him  in 
Northumberland,  the  payment  is  not  the  same.  He  presumes 
that  the  demand  is  to  be  made  at  the  bankers  in  London,  and 
the  funds  are  deposited  there.  But  if  the  acceptor  is  unex- 
pectedly to  meet  the  demand  in  a  distant  place,  the  cost  of  the 
exchange  and  remittance  backwards  and  forwards  must  be  added. 
Take  the  case  of  a  gentleman  leaving  Calcutta  and  coming  to 
reside  in  London.  Upon  his  departure  he  gives  a  bill  of  ex- 
change in  Calcutta,  to  be  paid  there  six  months  after  he  departs. 
He  arrives  in  London,  not  bringing  funds  to  pay  that  bill ;  he 
finds  the  bill  sent  home  by  another  ship,  and  he  is  arrested  the 
moment  he  lands.  The  sum  which  he  pays  here,  *(if  compelled,)  [  *407  ] 
is  not  the  same  which  he  had  made  preparation  for  paying,  and 
would  have  paid  in  India.  It  appears  to  me,  therefore,  that  even 
with  respect  to  the  value  of  what  is  to  be  paid,  there  is  a  most 
essential  difference  in  the  contract. 

Then,  it  is  said,  the  admission  of  such  special  acceptances  will 
be  extremely  inconvenient ;  and  it  was  with  a  view  to  see  what 
the  balance  of  convenience  and  inconvenience  would  be,  that  the 
third  and  fourth  questions  were  proposed  to  the  Judges  by  order 
of  the  House.  The  objection  urged  is,  that  it  may  vary  the 
right  of  the  holder  against  the  drawer  and  previous  indorsers, 
unless  he,  the  holder,  gives  notices,  and  does  all  the  acts  requi- 
site to  preserve  their  hability.    The  answer  to  that  objection,  as 
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Bowk  it  seems  to  me,  is  plain :  If  once  it  be  admitted  that  a  man  may 
TouNo.  ^y  ^^  accept  specially,  it  is  in  consequence  of  the  law  that  these 
difficulties  arise.  By  deciding  that  no  man  shall  accept  specially 
a  bill  which  is  drawn  generally,  the  difficulty  is  avoided.  But  if 
the  law  be,  that  although  a  bill  is  drawn  generally,  it  may  be 
accepted  specially,  it  is  the  effect  of  the  law  to  impose  a  duty 
upon  the  holder  of  giving  notice  to  the  drawer  and  previous 
indorsers,  if  he  intends  to  keep  alive  their  liability.  That 
inconvenience  certainly  is  not  quite  so  large  as  if  the  acceptor 
refused  to  accept  at  all. 

Again,  it  is  objected  that  the  rule  in  question  will  create  great 
difficulty  as  it  regards  the  indorsee ;  that  some  indorsees  become 
so  before  and  some  after  acceptance :  if  he  becomes  an  indorsee 
before,  he  may  find  a  special  acceptance  when  he  expected  to 
[  *408  ]  have  a  general  acceptance.  But  when  the  bill  is  indorsed  *to 
him  unaccepted,  he  does  not  know  whether  it  will  ever  be 
accepted ;  and  if  he  does  not  know  that  it  will  be  ever  accepted, 
he  cannot  tell  whether  it  will  be  accepted  generally  or  whether  it 
will  be  accepted  specially.  He  knows,  therefore,  at  the  time 
when  he  takes  that  bill  by  indorsement,  that  he  is  to  look  out  for 
such  an  acceptor  as  he  can  find ;  perhaps  no  acceptor,  but  either 
a  general  acceptor  or  a  special  acceptor.  What  there  is  in  such 
a  rule  inconsistent  with  law  or  convenience,  I  cannot  discover. 

This  being  a  case  in  which  the  law  is  unsettled,  we  must 
resort  to  principle.  If  on  principle  a  qualified  acceptance  may 
be  given,  the  question  is,  whether  the  acceptance  in  this  case  is 
qualified  ?  If  it  be  an  acceptance  in  which  the  contract  of  the 
party  is  to  pay  at  Sir  John  Perring  &  Go.'s,  then  I  state  it  to  be, 
in  pleading,  a  settled  rule,  that  the  plaintiff  must  declare 
according  to  the  contract ;  he  must  aver  all  that  the  nature  of 
that  contract  makes  necessary.  If  so,  how  can  it  be  said  it  is 
ik>t  to  be  shewn  by  the  demand  in  the  declaration,  but  must  be 
left  to  be  brought  forward  by  the  defence  ?  It  appears  to  me 
that  such  a  doctrine  cannot  be  maintained. 

With  respect  to  the  cases  which  have  been  cited  of  bonds, 
they  differ  altogether  from  a  contract  of  this  nature.  Upon  a 
bond  the  action  is  brought  for  the  penalty.  It  must  be,  there- 
fore, matter  of  defence  to  shew  that  the  sum  due  would  have 
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been  paid  at  a  particalar  place  provided,  for  that  will  appear  in       Rows 
the  condition  of  the  bond,  when  the  defendant  prays  oyer  of  it.      vouko. 
The  defence  consists  in  alleging  performance  of  that  part  of  the 
condition,  *and  that  is  an  excuse  for  non-payment,  so  as  to      [  ^^09  ] 
throw  the  costs  on  the  plaintiff.    These  cases  therefore  have  no 
application  to  cases  of  contract. 

There  is  another  set  of  cases  in  which  it  is  said  that  if  there 
is  an  antecedent  debt  the  acceptance  mast  be  taken  to  be 
general.  Between  the  acceptor  and  the  holder  there  is  no 
antecedent  debt.  There  may  be  an  antecedent  debt  between 
the  drawer  and  the  acceptor  of  the  bill.  I  wish  it  could  be 
asserted  in  all  cases.  Accommodation  bills  have  ruined  great 
nombers  of  men.  With  respect  to  the  acceptor,  it  is  not  true 
that  he  must  be  antecedently  the  debtor.  All  the  cases  of 
qnalified  acceptance  shew  the  contrary.  A  man  may  accept  to 
pay  half  the  bill  in  money  and  half  in  goods.  He  may  accept  to 
pay  out  of  the  produce  of  a  cargo  consigned  to  him  when  that 
cargo  shall  arrive  in  England.  In  the  case  of  a  consignee  his 
acceptance  is  almost  universally  qualified.  Upon  the  expectation 
of  cargoes  coming  from  the  West  Indies,  or  other  places,  bills 
are  accepted  by  consignees,  payable  in  London,  t 

In  every  view  of  this  case,  I  must  state  it  as  my  ^opinion  [  *^^^  ] 
(though  with  much  diffidence,  recollecting  that  I  am  obliged  to 
differ  in  opinion  from  those  whose  judgments  no  man  can  respect 
more  than  I  do)  that  this  is  a  contract  to  pay  at  Sir  John  Perring 
k  Cc's  even  as  the  contract  is  stated  in  the  first  count  of  the 
declaration,  and  inasmuch  as  that  count  wants  this  indispensable 
averment  of  a  presentment  for  payment,  according  to  the  con- 
tract; the  consequence  is,  that  this  judgment  must  be  reversed. 
I  do  not  think  the  decision  will  much  affect  the  commercial 

t  The  LoBB  Chakcellob,  in  the  here.    On  the  fijrst  two  claflaes,  see 

oouzaeof  his  speech,  stated  that  he  the  arguments  for  the  analogy,  in 

did  not  profess  to  go  through  the  the   opinion    of    Baylby,    J.    and 

▼bole  case,  or   to   notioe   all  the  against  it,  in  the  opinion  of  Wood, 

argimients.     The  analogies  of  rent  B.  in  the  Appendix  (2  Bligh).     As 

payable  on  the  promisee,  of  awards  to  the  latter  case,  where  demand  is 

directing  money  to  be  paid  and  re-  part  of  the  contract,  yet  proof  of 

eeired  at  a  place,  of  bills  and  notes  demand  held  unneoessary,  see  Birks 

payable  on  demand  where  no  de-  y.  Trippett,  1  Saund.  33  a. ;  and  the 

maud  is  held  neceBsary,  are  omitted  opinion  of  Bayley,  J.  qua  $upra. 
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Rows  world,  for  it  will  be  easy  to  adopt  forms  of  words  which  leave  no 
TouKo.  doubt  what  is  meant.  I  am  perfectly  surei  that  if  there  is  any 
inconvenience  arising  from  this  proposed  decision,  those  who  do 
not  wish  to  suffer  the  apprehended  inconvenience  have  nothing  to 
do  but  to  use  two  or  three  words,  which  will  guard  them  from  it. 
The  question  is,  what  is  the  law  settled,  or  to  be  settled,  upon 
the  contract  as  set  forth  in  the  first  count  of  this  declaration  ? 
I  have  already  stated  in  a  few  words  what  my  opinion  is,  and  I 
sincerely  believe  it  to  be  founded  in  clear  principles  of  law.  At 
the  same  time,  I  cannot  but  recollect  that  I  am  differing  from 
those  whose  opinions  I  greatly  respect.  I  do  it  with  reluctance : 
But  my  duty  is  to  express  my  own  opinion. 

Lord  Bbdesdale: 

I  most  fully  concur  in  the  opinion  expressed  by  my  noble  and 
learned  friend,  t  It  appears  to  me,  that  some  of  the  learned 
Judges  have  totally  forgotten  acceptances  for  honour,  which  are 
not  uncommon  acceptances.  If  a  person  accepts,  for  the  honour 
[  *4ii  ]  of  the  drawer,  payable  at  a  banker's  *in  London,  all  the  rea- 
soning, founded  on  the  supposition  that  the  acceptor  was  debtor 
to  the  drawer,  vanishes  ;  and  I  do  not  observe  that  the  learned 
Judges  distinguished  between  the  case  of  an  acceptance  for 
honour,  and  the  common  case  of  a  bill  drawn  on  the  person  to 
accept.  It  is  impossible  to  say,  that  if  these  words  were  applied 
to  an  acceptance  for  honour,  that  any  of  the  arguments  founded 
on  the  supposed  prior  debt  of  the  acceptor  coald  be  maintained. 

Another  part  of  the  question  which  has  been  adverted  to  by 
the  noble  and  learned  Lord  appears  to  me  of  infinite  importance; 
I  mean,  the  acceptance  of  a  bill  payable  at  a  different  place  from 
the  residenc3  of  the  acceptor.  This  bill  is  accepted  by  a  man 
resident  at  Torpoint,  payable  in  London,  at  a  certain  banking 
house.  What  is  it  that  is  asserted  to  be  the  effect  of  his  accept- 
ance ?  that  he  engages  to  have  money,  both  at  Sir  John  Perring 
&  Co.'s  and  at  his  own  residence  at  Torpoint.  If  he  accepted 
simply,  he  would  engage  only  to  have  the  money  at  Torpoint ; 
but,  it  is  said,  that  because  he  accepts  with  this  addition  he 
engages  to  have  the  money  at  both  places :  this  is  making  him 
t  The  Lord  Chakcbllob. 
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engage  for  two  things  instead  of  one,  and  it  seems  to  me  that  it        Rows 
*mast  have  been  his  intention  to  engage  for  only  one,  that  is,      youno. 
a  payment  in  London;  because  otherwise  he  would  have  engaged      [  ^412  ] 
for  a  different  thing  than  that  which  he  engages  for  by  a  general 
acceptance.   It  is  perfectly  clear  that  money  paid  at  Torpoint  and 
in  London  are  two  different  things ;  and  if  he  is  liable  to  be  called 
upon  at  both  places,  his  liability  is  rendered  more  inconvenient. 

If  it  be  the  true  doctrine  of  law  that  presentment  at  a  place 
specified  in  the  acceptance  is  not  necessary,  sach  a  doctrine 
might  famiah  the  means  of  unfair  and  fraudulent  advantage  in 
dealings  between  mercantile  people  residing  at  different  places. 
Take  the  case  stated  by  the  noble  and  learned  Lord  of  a  bill 
accepted,  payable  in  India.  Suppose  a  person  accepts  a  bill 
payable  in  India,  and  leaves  funds  for  the  purpose  of  answering 
that  bill,  which  is  made  payable  in  six  months.  He  comes  to 
London,  and  there  the  bill  is  demanded  of  him;  because  his 
acceptance,  according  to  the  proposed  doctrine,  is  general,  and 
the  words  ''payable  at  Calcutta"  do  not  qualify  that  acceptance; 
the  consequence  of  that  would  be,  that  the  holder  of  the  bill 
would  gain  the  whole  expense  of  the  remittance  from  India  to 
England,  and  we  know  perfectly  well  that  makes  a  very  con- 
siderable difference.  In  a  recent  appeal,!  argued  before  this 
House,  it  is  a  question  whether,  in  an  account  of  that  descrip- 
tion, the  expense  of  remittance  from  India  to  England  is  or  is 
not  to  be  allowed ;  and  it  is  part  of  the  subject  of  appeal  from 
the  decision  of  the  Court  of  Session  in  Scotland  that  *the  appel-  [  *418  ] 
lant  has  not  been  allowed  the  expense  of  that  remittance.! 

It  appears  to  me,  therefore,  perfectly  clear,  that  if  it  be  law, 
that  the  acceptance  of  a  bill  payable  at  a  specified  place  is  not  a 
conditional  acceptance,  it  may  be  used  for  the  purpose  of  gross 
fraud,  to  make  the  acceptor  pay  that  which  he  did  not  mean  to 
pay,  a  sum  which  the  other  parties  to  the  contract  never  expected 
him  to  pay.  Many  cases  might  be  put  as  to  the  West  Indies, 
and  other  places  which  were  alluded  to  by  some  of  the  learned 
Judges,  and  into  which  it  is  not  necessary  to  enter. 

If  the  words  which  have  been  added  to  this  acceptance  are  to 

f  Oraham  y.  Ktble^  see  ante,  p.  49  the  ooet  of  remittanoe  has  been  in 
(2  Bli^,  128).  part  allowed. 

I  By  the  judgment  sinoe  given, 
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Bows       be  taken  as  nothing  in  favour  of  the  acceptor,  how  is  it  that  they 

Youiro.  ^ave  any  operation  in  favoar  of  other  parties  ?  If  they  are  not 
a  condition  annexed  to  the  acceptance,  how  is  it,  that  with 
respect  to  the  drawer  of  the  bill,  for  the  purpose  of  making  a 
demand  against  him,  and  with  respect  to  the  indorser,  for  the 
purpose  of  making  a  demand  against  him,  the  holder  of  the  bill 
must  shew  the  application  to  Perring  &  Co.  in  order  to  entitle 
him  to  bring  his  action  ? 

It  is  said  that  this  should  be  shewn  by  plea.  The  majority  of 
the  Judges  have  been  of  opinion  that  it  is  a  qualification  of  the 
acceptance,  but  that  the  defendant  is  to  take  advantage  of  it  in 
pleading.  To  do  that  he  is  obliged  to  bring  the  money  into 
Court ;  that  is  to  say,  he  is  to  do  the  very  thing  which  in  the 

[  *414  ]  case  of  an  acceptance  in  India,  for  instance,  he  *ought  not  to  be 
obliged  to  do — he  must  bring  the  money  from  India  to  be  enabled 
to  do  it ;  and  therefore,  the  permitting  him  to  take  advantage  of 
it,  by  way  of  pleading,  bringing  the  money  into  Court,  is  not 
giving  him  the  advantage  for  which  he  stipulated,  t 
Upon  these  grounds  it  appears  to  me  that  it  is  infinitely  better 

[  *415  ]      to  hold  that  these  words  amount  *to  a  qualification  of  the  accept- 

t  Quoere  1.  Whether  the  defendant  as  a  fair  commission  t>  the  banker 

might  not  plead  readiness,  &c.  and  or   merchant   furnishing    the    bill, 

bring  into  Court  the  sum  expressed  might,  or  might  not,  that  also  become 

in  the  bill,  according  to  the  rate  of  the  subject  or  part  of  a  special  plea; 

exchange,  either  at  the  time  when  and  the  real  ralue  of  the  sum  ex- 

the  bill  became  due,  or  at  the  time  pressed  in  the  bill,  according  to  the 

of   paying   the  money  into  Court,  rate  of  exchange,  minus  those  ind- 

Suppose,  for  instance,  a  bill  drawn  dental  expenses,  be  paid  into  Court  ? 

upon  a  party  resident  in  Ireland,  for  If  issue  were  taken  upon  such  a  plea, 

1,300Z.  which  he  accepts,  payable  at  might  not  the  proceeding  be  in  a 

Dublin;  and  afterwards,  the  acceptor,  course  similar  to  that  which  takes 

being  in  England,  is  sued  for  the  place  in  an  action  upon  a  bill  returned 

amount.    If,  according  to  law,  and  protested  from  a  foreign  country? 

the  practice  of  the  Court,  he  might  As  in  the  cases  of  Auriol  y.  Thamoi^ 

plead  that  he  was  ready  to  pay  at  2  T.  B.  52,  upon  a  bill ;  and  Pollard 

Dublin,   &c.    and    pay    into    Court  v.  Herries,  3  Bos.  &  P.  335,  upon  a 

1,200/.,  that  being  the  supposed  rate  note,  yiz.  by  assessment  of  a  jury, 

of  exchange ;  the  objection,  so  far,  is  See  Kearney  y.  King,  1  B.  ft  Ad.  301, 

obviated.  as  to  the  necessity  of  setting  forth  in 

QucBre  2.   Whether,  for  the  pur-  the  declaration,  in  what  country,  and 

pose  of  this  argument,  there  is  any  currency,  a  bill  is  drawn,  thougih  it 

difference  between  remittance    and  is  not  necessary  to  state  the  yalue  of 

exchange,  since  the  mode  of  remit-  the    currency.      8immand»  t.  Par^ 

tance  is  by  exchange.     Or  if  there  minter^  1  Wils.  185 ;  1  Br.  P.  C.  43. 
be  any  further  incidental  expenses, 
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anee,  impoeing  a  precedent  condition,  which  must  be  shewn  upon 
the  record ;  for  the  purpose  of  setting  forth  truly  the  acceptance 
and  the  performance  of  that  condition  must  also  be  averred. 
Those  matters  being  set  forth  then,  it  appears  to  me  that  the 
party  is  bound  to  prove  that  which  he  has  averred  in  the  plead- 
ing, which  goes  to  shew  that  the  party  taking  such  acceptance 
has  complied  with  the  condition  entered  into  between  him  and 
the  other  party.  On  these  grounds  I  perfectly  concur  with  the 
noble  and  learned  Lord  that  this  judgment  should  be  reversed. 

Judgment  reversed. 


Rows 
Young. 


ScoTLAKD. — ^Appeal  from  the  Court  of  Session. 
CRAJGDALLIE  v.  AIKMAN.f 

(2  Bligh,  529-^545.) 

In  tlie  year  1736,  a  meeting-house  was  built  by  contributions  of 
materials,  money  and  labour,  and  oollections  at  the  church  door,  of 
persons  professing  the  principles  of  those  who  seoeded  at  that  time  from 
the  Church  of  Scotland.  The  meeting-house,  and  the  ground  on  which 
it  was  built,  were  Tested  in  certain  persons,  as  trustees  for  the  use  of 
the  society,  and  man&gers  of  the  house  of  public  worship  for  the  Asso- 
ciate Congregation  of  Perth. 

A  schism  took  place  in  1796  among  the  members  of  this  religious 
community ;  and  several  of  the  members,  including  the  representatives 
of  some  of  the  trustees,  to  whom  the  legal  right  of  property  had  devolved, 
separated  tiiemselvee  from  the  rest  of  the  community,  and  absolved 
themselves  from  the  authority  of  the  Associate  Synod,  which  was  the 
constituted  authority  for  the  government  of  the  community.  This 
separation  took  place  on  grounds  of  alleged  difference  of  opinion,  on  a 
question  as  to  the  power  of  the  civil  magistrutes  in  religious  concerns, 
which  the  Court  of  Session  pronounced  to  be  unintelligible. 

Held,  that  in  a  case  where  it  was  difficult  to  ascertain  who  were  the 
l^al  owners,  as  representatives  of  the  contributors,  the  use  of  the 
meeting-house  belongs  to  those  who  adhere  to  the  religious  prinoiplee 
of  those  by  whom  it  was  erected ;  and  those  who  had  separated  them- 
selves from  the  Associate  Synod,  and  declined  their  jurisdiction,  were 
held  to  have  forfeited  their  right  to  the  property:  although  it  had 
been  judicially  declared  that  there  was  no  intelligible  difference  of 
opinion  between  them  and  the  adherents  of  the  Synod. 

The  qaestion  in  this  case  arose  upon  a  dispute  between  the 
members  of  a  congregation  of  seceders  *from  the  Church  of 
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Scotland,  respecting  the  right  to  the  use  of  a  meeting-house, 
built  by  contribution  soon  after  the  time  of  the  secession  (1781), 
on  a  piece  of  ground  which  was  disponed  to  certain  persons,  who 
declared  that  they  held  the  ground,  and  buildings  to  be  erected, 
in  trust  for  the  use  of  the  society  and  managers  of  the  house  of 
public  worship,  for  the  Associate  Congregation  of  Parth.  This 
was  one  of  the  bodies  which  seceded  from  the  Church  of  Scot- 
land, in  1781,  upon  the  question  of  patronage  or  appointment  to 
vacant  churches.  The  seceders  generally,  and  this  congregation 
in  particular,  adhered  to  the  doctrines  and  discipline  of  the 
Church  of  Scotland.  These  consisted  of  the  confession  of  faith, 
the  larger  and  shorter  catechisms,  certain  propositions  respect- 
ing church  government,  the  ordination  of  ministers,  and  the 
directory  of  worship,  which  had  been  agreed  upon  by  the 
assembly  of  divines,  at  Westminster,  soon  after  the  Revolution 
of  1688,  approved  of  by  the  General  Assembly  of  the  Church  of 
Scotland,  and  established  by  the  fifth  Act  of  the  second  Session 
of  the  first  Parliament  of  William  and  Mary.  The  Church 
government  then  established  was,  by  Kirk  Session,!  Presbyteries, 
Synods,  and  'general  assemblies,  all  which,  except  the  last,  were 
preserved  by  the  seceders. 

In  the  confession  of  faith  annexed  to  this  Act,  one  of  the 
articles  is  in  the  following  words :  "  The  civil  magistrate  may 
not  assume  to  himself  the  administration  of  the  word  and  sacra- 


Attorney-Oeneral  T.  Pearnon  (1817) 
(3  Mer.  353,  400)  17  R.  R.  100,  101. 
— R.C. 

t  Originally,  by  stat.  1597.  By 
Act  1606  Episcopacy  was  restored; 
Presbytery  again  1638;  Episcopacy 
again  1662 ;  and,  finally,  Presbytery 
by  stat.  1689.  The  Kirk  Sesson  is 
composed  of  the  clergyman  of  the 
parish,  and  of  certain  persons  called 
elders,  ^elected  from  the  congrega- 
tion of  each  parish,  and  ordained 
by  a  clerg3rman.  This  is  the  lowest 
court  in  the  Church,  having  jurisdic- 
tion in  spiritual  matters  only  oyer 
its  own  parish. 

A  Presbytery  is  composed  of  the 
clergymen    of   a    district,    together 


with  one  elder  from  each  of  the  Kirk 
Sessions  within  that  district.  This 
is  the  court  next  above  the  Kirk 
Session,  exercising  jurisdiction  over 
the  district  from  which  the  members 
are  selected. 

A  Synod  is  formed  by  the  union 
of  a  certain  number  of  Presbyteries, 
over  which  its  jurisdiction  extendB. 

The  General  Assembly  is  composed 
of  representatives  from  aU  the  dif- 
ferent Presbyteries,  from  the  Uni- 
versities and  the  Royal  Burg:hs. 
This  is  the  supreme  eccles<iastical 
court.  Its  power  extends  over  the 
whole  kingdom  in  all  ecclesiastical 
subjects,  and  there  is  no  appeal 
against  its  judgments. 
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ments,  or  the  power  of  the  kejB  of  the  kingdom  of  heaven ;  yet 
he  hath  authority,  and  it  is  his  duty  to  take  order,  that  unity 
and  peace  be  preserved  in  the  Church  ;  that  the  truth  of  God  be 
kept  pure  and  entire ;  that  all  blasphemies  and  heresies  be  sup- 
pressed; all  corruptions  and  abuses  in  worship  and  discipline 
prevented  or  reformed;  and  all  the  ordinances  of  God  duly 
settled,  administered,  and  observed :  for  the  better  effecting 
whereof,  he  hath  power  to  call  Synods,  to  be  present  at  them, 
and  provide  that  whatsoever  is  transacted  in  them  be  according 
to  the  mind  of  God." 

The  National  Covenant  of  Scotland,  and  the  Solemn  League 
and  Covenant  of  the  three  nations,  which  had  been  adopted  by 
the  first  assembly  of  the  Church,  were  adopted  also  by  the 
seceders.  These,  as  the  standard  principles  of  religious  doctrine 
and  discipline  in  their  Church,  were  recognized  by  the  seceders 
in  their  "  act,  declaration  and  testimony  for  the  ^doctrine,  wor- 
ship, discipline  and  government  of  the  Church  of  Scotland, 
issued  at  Perth  in  the  year  1786  ;  "  and  by  a  formula  or  series 
of  interrogatories,  which  were  proposed  to  persons  desirous  to 
become  members  of  the  Church  of  the  seceders,  and  to  which 
their  assent  was  required.  By  the  second  question  of  the 
formula,  the  candidate  for  admission  was  interrogated, ''  whether 
he  sincerely  owned  and  believed  the  whole  doctrines  contained 
in  the  confession  of  faith  ?  "  The  fourth  question  was  in  these 
words:  "Do  you  acknowledge  the  perpetual  obligation  of  the 
National  Covenant  of  Scotland,  particularly  as  explained  in 
16%,  to  abjure  prelacy,  and  the  five  articles  of  Perth,  and  of 
the  Solemn  League  and  Covenant  ?  And  do  you  acknowledge 
that  public  covenanting  is  a  moral  duty  under  the  New  Testa- 
ment dispensation,  to  be  performed,  when  God,  in  His  provi- 
dence, calls  for  it  ?  " 

In  the  year  1795,  upon  the  petition  of  a  member  of  the  Asso- 
ciate Synod,  a  committee  was  appointed  to  review  the  questions 
in  the  formula,  and  to  bring  in  an  overture  (the  heads  of  an  act) 
for  nniting  the  members  in  their  sentiments,  respecting  the 
power  ascribed  in  the  confession  of  faith  to  the  civil  magistrate 
in  matters  of  religion,  and  respecting  the  nature  of  the  obliga- 
tion of  the  national  covenants  upon  posterity ;  in  the  mean  time. 
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allowing  presbyterieB  to  exercise  forbearance  as  to  licence  and 
ordination,  with  respect  to  the  articles  in  question.  After  a 
report  had  been  made  by  the  committee,  proposing  an  act  of 
forbearance,  and  various  meetings  and  discussions  upon  the 
subject,  that  measure  was  abandoned. 

A  t  a  meeting  of  the  session,  on  the  18th  of  April,  1797,  a 
pet  tion,  on  behalf  of  those  who  maintained  the  principles  of  the 
appellants,  was  presented  against  any  alteration  in  the  substance 
of  the  formula ;  but  assenting,  for  the  sake  of  peace,  to  prefatory 
explanation,  as  the  following  passage  in  the  petition  imports. 

"  At  the  same  time,  as  certain  expressions  in  the  said  formula, 
or  in  other  ecclesiastical  standards,  and  our  national  covenants, 
have  been  understood  by  some  as  favouring  persecution  for  cons- 
cience sake,  and  ascribing  an  exorbitant  power  of  religious  inter- 
ference to  the  civil  magistrate  ;  we  are  far  from  wishing  the 
Synod  to  request,  from  any  candidate,  his  licence  or  ordination, 
or  approbation  of  any  such  principles  of  which  we  disapprove ; 
and,  as  there  is  a  diversity  of  opinion  anent  the  obligation  of  our 
covenants,  national  and  solemn  league,  we  consider  them  as  bind- 
ing on  posterity  only,  so  far  as  these  covenants  respect  a  solemn 
engagement  of  adherence  unto  all  the  truths  and  ordinances  of 
the  Lord  Jesus  Christ,  as  contained  in  our  confession  and  cate- 
chisms. If  the  prefixing  an  explication  of  this  nature  to  the  old 
formula  would  satisfy  our  brethren,  who  object  to  said  formula, 
we  will  agree  thereto." 

At  a  meeting  of  the  Synod,  in  April,  1797,  a  resolution.passed 
by  a  majority  of  voices,  adopting  the  following  preamble  (as  an 
explanation)  to  the  formula:  ''Whereas  some  parts  of  the  standard 
books  of  this  Synod  have  been  interpreted  as  favouring  compul- 
sory measures  in  religion,  the  Synod  hereby  declare,  that  they  do 
not  require  an  approbation  of  any  such  principle,  from  any  can- 
didate for  ^licence  or  ordination :  And  whereas  a  controversy 
has  arisen  among  us  respecting  the  nature  and  kind  of  the 
obligation  of  our  solemn  covenants  on  posterity,  whether  it  be 
entirely  of  the  same  kind  upon  us  as  upon  our  ancestors,  who 
swore  them ;  the  Synod  hereby  declare,  that  while  they  hold  the 
obligation  of  our  covenants  upon  posterity,  they  do  not  interfere 
with  that  controversy  which  hath  arisen  respecting  the  nature  and 
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kind  of  it,  and  recommend  to  all  the  members  to  suppress  that  con- 
troversy, as  tending  to  gender  strife  rather  than  godly  edifying." 

Against  the  adoption  of  this  preamble  various  petitions  were 
presented  to  the  Synod,  which,  having  been  considered  and 
rejected,  the  measure  was  finally  approved,  and  the  preamble 
retained,  by  a  resoluion  of  the  Synod  in  1799. 

This  resolution  was  followed  by  a  protest  and  declinature  on 
the  part  of  several  ministers.  In  one  of  these,  after  reciting  the 
points  in  dispute,  his  opinions  upon  the  subject,  and  the 
measures  adopted  by  the  majority  of  the  Synod,  the  minister, 
''  in  his  own  name,  and  in  the  name  of  all  the  members  of  the 
congregation  who  should  adhere  to  him,  protests  against  the 
proceeding  of  the  Synod,  relative  to,  &c.  and,  until  the  preamble 
should  be  removed,  declines  the  authority  and  jurisdiction  of 
the  Associated  Burgher  Synod,  and  of  all  presbyteries  subordinate 
to  it,"  &c. 

In  consequence  of  this  protest  and  declinature,  the  Synod 
declared  the  minister,  protesting,  to  be  no  longer  a  member  of 
their  body,  and  excluded  him  from  the  pulpit  of  their  meeting- 
house, where  he  *had  been  accustomed  to  preach.  Hereupon  a 
complaint  was  preferred  to  the  sheriff,  and  afterwards  an  action 
was  brought  in  the  Court  of  Session  by  the  appellants,  "  to  have 
it  declared,  that  the  meeting-house,  &c.  belonged  to  them,  &c.  as 
adhering  to  the  original  principles  of  the  secession,  and  whose 
ancestors  contributed  to  the  purchase,*'  &c.  A  counter-action 
was  raised  by  the  respondents,  to  have  it  declared  that  the  parties 
(protesting  and  declining  the  jurisdiction  of  the  Synod)  had  lost 
all  interest  in  the  subjects.  These  actions  being  conjoined,  the 
Court,  by  an  interlocutor,  dated  the  1st  of  February,  1804,  found 
"that  the  property  of  the  subjects  in  question  is  held  in  trust  for 
a  society  of  persons  who  contributed  their  money,  either  by 
specific  subscriptions,  or  by  contribution  at  the  church  doors, 
for  purchasing  the  grotmd,  and  building,  repairing,  and  uphold- 
ing the  house  or  houses  thereon,  or  of  paying  off  the  debt  con- 
tracted for  these  purposes,  such  persons  always  by  themselves, 
or  along  with  others,  joining  with  them,  forming  a  congregation 
of  Christians  continuing  in  communion  with  and  subject  to  the 
ecclesiastical  discipline  of  a  body  of  dissenting  protestants,  calling 


Cbaiqdal* 

LIS 

V. 

AIKMAN. 


[  •SSS  ] 


112 


1820.    H.  L.    2  BLIGH,  686—687. 


[B.B. 


Cbaiodal- 

AXKHAK. 


f  •sse  ] 


r •sa?  ] 


themselves  'the  Associate  Presbytery  and  Synod  of  Burgher 
Seceders ; '  and  remit  to  the  lord  ordinary  to  proceed  accordingly." 

Against  this  judgment  an  appeal  was  presented  to  the  House 
of  Lords,  which  was  argued  in  the  year  1818,  when,  after  a  long 
hearing :  The  Lords,  by  their  judgment,  found,  ''  as  matter  of 
fact,  sufficiently  established  by  proof,  that  the  ground  and  build- 
ings in  question,  were  purchased  and  erected  with  intent  *that 
the  same  should  be  used  and  enjoyed  for  the  purpose  of  religious 
worship,  by  a  number  of  persons  agreeing  at  the  time  in  their 
religious  opinions  and  persuasions,  and  therefore  intending  to 
continue  in  communion  with  each  other  ;  and  that  the  society  of 
such  persons  acceded  to  a  body,  termed  in  the  pleadings,  *  The 
Associate  Synod  ; '  and  find,  that  it  does  not  expressly  appear  as 
matter  of  fact,  for  what  purpose  it  was  intended  at  the  time  such 
purchase  and  erections  were  made,  or  at  the  time  such  accession 
took  place,  that  the  ground  and  buildings  should  be  used  and 
enjoyed,  in  case  the  whole  body  of  persons  using  and  enjoying 
the  same  should  change  their  religious  principles  and  persua- 
sions ;  or,  if  in  consequence  of  the  adherence  of  some  such 
persons  to  their  original  religious  principles  and  persuasions, 
and  the  non-adherence  of  others  of  them  thereto,  such  per- 
sons should  cease  to  agree  in  their  original  principles  and 
persuasions,  and  should  cease  to  continue  in  communion  with 
each  other,  and  should  cease,  either  as  to  the  whole  body,  or  as 
to  any  part  of  the  members  composing  the  same,  to  adhere  to  the 
body,  termed  in  the  pleadings,  '  The  Associate  Synod ; '  and  it  is 
therefore  ordered  and  adjudged,  that,  with  these  findings,  the 
cause  be  remitted  baclv  to  the  Court  of  Session  in  Scotland,  to 
review  all  the  interlocutors  complained  of  in  the  said  appeal ; 
and  upon  such  review,  to  do  therein  what  shall  appear  to  them  to 
be  meet  and  just." 

In  prosecution  of  this  judgment,  the  appellants  presented  a 
petition  to  the  First  Division  of  the  Court  of  Session,  praying 
them  to  apply  the  remit ;  and  *after  some  steps  of  procedure, 
unnecessary  to  be  here  detailed,  having  appointed  the  appellants 
to  give  in  a  condescendence,  stating  the  facts  and  circumstances 
they  might  consider  necessary  to  be  investigated,  with  a  view  to 
the  application  of  the  remit,  a  condescendence  was  accordingly 
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lodged  ;  and  that  being  followed  by  answers,  replies,  and  duplies,    Cbaiodal- 
the  Court,  on  advising  the  whole  cause,  pronounced  the  following  r, 

interlocutor :  Aikman. 

**The  Lords  having  resumed  consideration  of  this  petition,  1816. 
with  condescendence,  answers,  replies,  duplies,  and  whole  cause,  ^^^i- 
find,  that  the  pursuers,  James  Graigdallie  and  others,  have  failed  interlocutor 
to  condescend  upon  any  acts  done,  or  opinions  professed  by  the  of  Sessioneap- 
Associate  Synod,  or  by  the  defenders,  Jedidiah  Aikman  and  P«ai«ifroin. 
others,  from  which  this  Court,  as  far  as  they  are  capable  of 
understanding  the  subject,  can  infer,  much  less  find,  that  the 
said  defenders  have  deviated  from  the  original  principles  and 
standards  of  the  Associate  Presbytery  and  Synod.  Farther  find, 
that  the  pursuers  have  failed  in  rendering  intelligible  to  the 
Court,  on  what  ground  it  is  that  they  aver,  that  there  does  at 
this  moment  exist  any  real  difference  between  their  principles 
and  those  of  the  defenders ;  for  the  Lords  further  find,  that  the 
act  of  forbearance,  as  it  is  termed,  on  which  the  pursuers  found, 
as  proving  the  apostacy  of  the  defenders  from  the  original  prin- 
ciples of  the  secession,  and  the  new  formula,  were  never  adopted 
by  the  defenders,  but  were  either  rejected  or  dismissed  as  in- 
expedient; and  that  the  preamble  to  the  formula,  which  was 
adopted  by  the  Associate  Synod  in  the  *year  1797,  is  substantially  [  *638  i 
and  almost  verbatim  the  same,  as  the  explication  which  the 
pursuers  proposed  in  their  petition  of  the  13th  April,  1797,  to  be 
prefixed  to  the  formula ;  and  to  which,  if  it  would  have  satisfied 
their  brethren,  they  declared  that  they  were  willing  to  agree ; 
therefore,  on  the  whole,  find  it  to  be  unnecessary  now  to  enter 
into  any  of  the  inquiries  ordered  by  the  House  of  Lords,  under 
the  supposition,  that  the  defenders  had  departed  from  the 
original  standards  and  principles  of  the  association,  and  that 
the  pursuers  must  be  considered  merely  as  so  many  individuals, 
who  have  thought  proper  voluntarily  to  separate  themselves 
from  the  congregration  to  which  they  belonged  without  any 
assignable  cause,  and  without  any  fault  on  the  part  of  the 
defenders,  and,  therefore,  have  no  right  to  disturb  the  defenders 
in  the  possession  of  the  place  of  worship  originally  built  for  the 
profession  of  principles  from  which  the  pursuers  have  not  shewn 
that  the  defenders  have  deviated ;  therefore,  sustain  the  defences, 
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and  assoilzie ;  and  in  the  counter-action  of  declarator,  at  the 
instance  of  the  defenders  Jedidiah  Aikman  and  others,  decern 
and  declare  in  terms  of  the  libel ;  but  find  no  expences  due  to 
either  party." 

The  appellants,  conceiving  themselves  to  be  aggrieved  by  this 
interlocutor,  again  appealed  to  the  House  of  Lords. 

The  Lord  Chancellor: 

There  is  a  cause  which  has  been  repeatedly  before  the  House, 
and  one  of  the  most  difficult  and  distressing  which  I  ever  met 
with ;  *I  mean  the  cause  of  Craigdallie  v.  Aikman,  This  arose  in 
a  controversy,  which  seems  to  have  very  much  engaged  the 
feelings  of  the  different  parties.  The  question  was,  who  were 
entitled  to  the  use  of  a  chapel,  which  had  been  built,  partly  by 
previous  subscription,  partly  by  money  received  at  the  doors  of 
the  chapel  after  it  was  built,  and  partly  by  money  subscribed  in 
several  different  ways  ?  The  history  of  the  case  may  be  stated 
without  going  at  great  length  into  the  transactions.  There 
having  been  a  secession  from  the  Established  Church  of  Scot- 
land, a  question  arose  between  these  parties,  who  are  seceders, 
whether  this  chapel,  which  had  been  erected  for  the  use  of 
one  particular  class  of  seceders  from  the  Established  Church, 
belonged  to  the  one  party  or  the  other?  And  this  suit  was 
instituted  for  the  purpose  of  having  it  determined,  to  whom 
the  property  in  this  chapel  belonged,  or  rather  who  were  to 
have  the  use  of  it  because  the  origin  of  the  chapel,  and  the 
manner  in  which  it  was  purchased,  left  it  one  of  the  most 
difficult  things  in  the  world  to  determine  where  the  property 
vested. 

When  this  matter  was  formerly  before  the  House,  we  acted 
upon  this  principle,  that  if  we  could  find  out  what  were  the 
religious  principles  of  those  who  originally  attended  the  chapel, 
we  should  hold  the  building  appropriated  to  the  use  of  persons 
who  adhere  to  the  same  religious  principles  ;  and  in  that  view, 
it  became  necessary  to  determine  whether  any,  and  if  so,  which 
of  the  persons,  who  were  contending  for  the  use  of  this  place  of 
worship,  adhered  to  or  had  ceased  to  adhere  to  those  which  were 
originally  the  religious  principles  which  led  to  the  establishment 
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of  this  place  of  worship,  with  a  view  to  determine  *what  was  to 
be  done  if  the  right  principle  was  to  appropriate  the  building  to 
those  who  continned  to  hold  those  religious  principles,  and  were 
in  communion  with  those  who  did  so.    By  the  judgment  of  the 
House  in  181S,  it  is  found  that  the  ground  and  buildings  in 
question  were  purchased  and  erected,  with  intent  that  the  same 
should  be  used  and  employed  for  the  purposes  of  religious  wor- 
ship, by  a  number  of  persons  agreeing  at  the  time  in  their  reli- 
gious opinions  and  persuasions,   and    therefore    intending  to 
continue  in  communion  with  each  other  ;  and  that  the  society  of 
such  persons  acceded  to  a  body,  termed  in  the  pleadings  "  the 
Associate  Synod  :  "    That  it  does  not  expressly  appear  as  matter 
of  fact,  for  what  purposes  it  was  intended,  at  the  time  such  pur- 
chase and  erections  were  made,  or  at  the  time  such  accession 
took  place,  that  the  said  ground  and  buildings  should  be  used 
and  enjoyed,  in  case  the  whole  body  of  persons  using  and  enjoy- 
ing the  same  should  change  their  religious  principles  and  per- 
suasions ;  or  if,  in  consequence  of  the  adherence  of  some  of  such 
persons  to  their  original  religious  principles  and  persuasions, 
and  the  non-adherence  of  others  of  them  thereto,  such  persons 
should  cease  to  agree  in  their  religious  principles  and  per- 
suasions, and  should  cease  to  continue  in  communion  with  each 
other,  and  shoold  cease  either  as  the  whole  body,  or  as  to  any 
part  of  the  members  composing  the  same,  to  adhere  to  the  body 
termed  in  the  pleadings,  "  the  Associate  Synod."    By  this  judg- 
ment it  was  intended,  that  the  congregation  originally,  if  I  may 
so  represent  them,  were  persons  who  adhered  to  the  doctrines  of 
what  is  known  in  Scotland  by  the  name  of  the  Associate  Synod. 
This  place  for  *religious  worship  being  built  by  the  contributions 
of  a  great  many  persons,  adhering  to  the  doctrines  of  the  Asso- 
ciate Synod.     If  the  whole  body  of  those  who  now  frequent  the 
place,  no  longer  adhered  to  the  doctrines  held  by  the  Associate 
Synod,  then  it  became  a  question  for  whom,  at  present,  this 
building  should  be  held  in  trust,  which  was  purchased  by  money 
originally  snbscribed  by  those  who  held  the  opinion  of  that 
Synod.    The  question  then  would  be,  whether  any  of  the  mem- 
bers now  desiriiig  to  have  the  use  of  this  place  of  religious 
worship,  coold  be  considered  as  entitled  to  the  use  of  a  building 
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purchased  by  persons  adhering  to  those  religious  opin'ons? 
And  supposing  that  there  is  a  division  of  religious  opinions  in 
the  persons  at  present  wishing  to  enjoy  this  building,  the  ques- 
tion then  would  be,  which  of  them  adhered  to  the  opinions  of 
those  who  had  built  the  place  of  worship,  and  which  of  them 
differed  from  those  opinions?  Those  who  still  adhered  to 
those  religious  principles  being  more  properly  to  be  considered 
as  the  cestui  qtie  trusts  of  those  who  held  this  place  of  worship 
in  trust,  than  those  who  have  departed  altogether  from  the 
religious  principles  of  those  who  founded  this  place,  if  I  may  so 
express  it. 

I  cannot  read  this  judgment  of  the  House  without  your  per- 
ceiving, that  the  House  felt  infinite  difficulty  how  to  proceed 
with  a  case  so  very  singularly  circumstanced  as  this  was ;  but» 
however,  it  was  remitted  to  the  Court  of  Session :  and  being  re- 
mitted to  the  Court  of  Session,  the  appellants  presented  a  peti- 
tion to  the  First  Division  of  the  Court,  praying  their  Lordships 
to  review  the  interlocutors  having  *regard  to  the  proceedings  of 
this  House ;  and  in  the  mean  time,  to  find  that  the  petitioners^ 
and  those  who  adhered  to  them,  should  have  exclusive  posses- 
sion of  the  meeting-house  in  question  ;  or,  at  all  events,  to  find 
that  they  were  entitled  to  possession  for  the  forenoon,  and  for 
the  afternoon  and  evening  of  each  Sunday,  alternately ;  or  to 
grant  to  the  petitioners  such  other  relief  in  the  premises  as  the 
Court  should  think  fit.  The  Court,  however,  found  itself  under 
the  same  difficulty  as  this  House,  in  order  to  know  what  it  should 
decree  ;  and  accordingly,  they  appointed  the  appellants  to  lodge 
a  condescendence  of  such  facts  and  circumstances  as  appeared  to 
them  right  to  be  ascertained,  in  order  to  the  application  of  the 
remit  from  the  House  of  Lords. 

The  appellants  accordingly  gave  in  a  condescendence,  which 
was  followed  by  different  pleadings ;  and  in  those  pleadings  it 
was  maintained,  that  a  certain  preamble,  which  has  been  very 
much  heard  of  in  the  course  of  the  cause,  was  in  perfect  harmony 
with  the  original,  and  the  strictest  principles  of  the  association  ; 
and  that,  at  all  events,,  it  was  originally  proposed  by  the  appel- 
lants themselves,  and  was  ultimately  adopted  merely  in  conse- 
quence of  their  zeal  in  its  behalf. 
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The  Coart  pronounced  an  interlocutor,!  in  which  it  describes 
the  utter  impossibility  of  seeing  any  thing  like  what  was  intel- 
ligible in  the  proceeding ;  and  I  do  not  know  how  this  House  is 
to  relieve  the  *parties  from  the  consequence.  The  Court  of 
Session,  in  Scotland,  were  full  as  likely  to  know  what  were  the 
principles  and  standards  of  the  Associate  Presbytery  and  Synod 
of  Scotland,  as  any  of  your  Lordships ;  and  are  as  well,  if  not 
better  than  your  Lordships,  able  to  decide  whether  any  acts 
done,  or  opinions  professed  by  the  defenders,  Jedidiah  Aikman 
and  others,  were  opinions  and  facts  which  were  a  deviation,  on 
the  part  of  the  defenders,  from  the  principles  and  standards  of 
the  Associate  Presbytery  and  Synod.  If  they  were  obliged  to 
qualify  their  finding,  as  they  do,  intimating  that  they  doubt 
whether  they  understood  the  subject  at  all  under  the  words,  "  as 
far  as  they  are  capable  of  understanding  the  subject ; "  I  hope  I 
may  be  permitted,  without  offence  to  you,  to  say  that  there  may 
be  some  doubt  whether  we  understand  the  subject,  not  only 
because  the  Court  of  Session  was  much  more  likely  to  under- 
stand the  matter  than  we  are ;  but  because  I  have  had  the 
mortification,  I  know  not  how  many  times  over,  to  endeavour 
myself  to  understand  what  these  principles  were,  and  whether 
they  have,  or  have  not,  deviated  from  them  ;  and  I  have  made 
the  attempt  to  understand  it,  till  I  find  it,  at  least,  on  my  part 
to  be  quite  hopeless. 

The  questions,  therefore,  in  this  case  are,  whether  the  inter- 
locutors by  which  the  defences  are  sustained,  and  these  parties 
assoilzied,  are  right  ?  And,  to  be  sure,  if  they  cannot  shew  that 
the  defenders,  or  any  of  them,  had  departed  from  the  original 
standard  and  principles  of  their  association,  and  if  the  Court  is 
satisfied  that  the  pursuers  have  not  departed  from  these  prin- 
ciples, but  have  thought  proper,  voluntarily,  *to  separate  from 
the  congregation  to  which  they  belonged,  the  inquiries  directed 
by  the  judgment  of  the  House  would  be  altogether  unnecessary ; 
for  the  inquiries  directed  by  that  judgment  aimed  at  having  it 
ascertained,  whether  the  defenders  and  pursuers,  or  either,  and 
if  so,  which  of  them,  had  departed  from  the  original  principles 
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of  the  congregation  ?  and  according  to  what  the  Court  of  Session 
now  tell  us,  they  cannot  find  out,  nor  has  either  party  enabled 
them  to  find  out,  that  either  the  one  or  the  other  had  departed 
from  the  original  principles  of  their  association  ;  and  the  conse- 
quence of  that  is,  that  those  who  have  not  attended  the  meeting, 
but  who  are  yet  insisting  that  they  have  interests  in  the  property 
in  which  the  meeting  is  held,  are  to  be  considered  as  persons 
voluntarily  separating  themselves  from  the  congregation  without 
cause  ;  and  all  I  can  say  upon  the  subject  is,  that  after  racking 
my  mind  again  and  again  upon  the  subject,  I  really  do  not  know 
what  more  to  make  of  it. 

On  the  other  part  of  the  interlocutor  I  entertain  a  doubt, 
namely,  upon  that  part  of  it  whereby,  **  in  the  counter-action  of 
declarator,  at  the  instance  of  the  defenders  Aikman  and  others, 
they  decern  and  declare  in  terms  of  the  libel ;  "  in  which  terms, 
among  other  things  prayed,  are,  that  those  defenders  may  forfeit 
all  their  interest  in  the  property.  Now  I  can  conceive  that,  con- 
sistently with  the  declaration  contained  in  this  interlocutor,  there 
being  no  difference  of  religious  opinion  among  those  persons,  as 
far  as  the  Court  of  Session  could  understand  the  subject,  that  it 
might  be  right  to  decern  in  the  terms  of  the  libel ;  namely,  that 
those  who  are  now  engaged  in  *the  worship,  according  to  these 
religious  opinions  and  religious  principles,  the  same  in  the  judg- 
ment of  the  Court  of  Session  should  not  be  disturbed  in  that 
religious  worship  ;  but  I  doubt  extremely,  whether,  on  the  other 
hand,  if  the  parties  had  interest,  I  mean  interest  in  the  lands 
and  buildings,  you  can  go  further  than  to  say,  that  they  shall 
permit  the  religious  worship  to  proceed  as  it  has  hitherto  pro- 
ceeded ;  and  that  they  shall  not  make  use  of  the  interest  they 
have  in  the  land  and  buildings  to  prevent  that.  But  it  would  be 
going  a  great  way  to  say,  that  because  they  have  for  the  present 
separated  from  the  rest  of  the  congregation,  and  although  this 
very  interlocutor  finds  there  is  no  difference  of  opinion  between 
them,  that  you  should  take  out  of  them,  if  they  have  in  them, 
any  interest  in  the  lands  and  buildings,  &c.  You  may  direct 
that  land  and  those  buildings  to  be  enjoyed  for  the  purposes  to 
which  they  were  originally  devoted  ;  but  if  they  have  any  inte- 
rest in  the  land  and  buildings,  I  doubt  very  much  the  propriety 
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of  a  declaration,  that  they  have  forfeited  that  interest.  That 
does  not  appear  to  me  at  this  moment  necessary  to  make  good 
the  effect  of  the  interlocutor ;  but  1  will  take  it  into  further 
consideration  till  Friday. 

The  Lord  Chancellor: 

In  that  case  of  Craigdallie  v.  Aikman,  there  was  one  point 

which  I  reserved  in  some  measure  for  further  consideration ; 

bat  in  looking  through  the  case  again,  my  opinion  is,  that  1 

shall  act  most  properly  in  advising  you  to  affirm  that  judgment 

generally. 

Judgment  affirmed. 


Craigdal- 
lie 
r. 

AlKMAN. 


July  21. 


England. — ^Appeal  from  the  Court  of  Chancery. 
WOOD   V.    ROWE. 

(2  BUgh,  595—618.) 

If  an  agreement  be  made  subsequent  to  the  filing  of  a  bill  between 
the  parties  to  tbe  suit  and  other  parties,  for  the  purpose  of  putting  an 
end  to  the  proceedings  in  the  suit,  and  other  purposes,  it  cannot  be 
pleaded  in  bar  to  the  bill  by  one  of  the  parties.  If  any  of  the  terms  of 
such  agreement  cannot  be  enforced  by  the  Ck>urt  in  the  suit,  a  bill  must 
be  filed  to  enforce  it. 

It  lies  upon  the  party  seeking  the  performance  to  take  the  steps 
necessary  to  enforce  it,  and  not  upon  the  other  party  bound  by  the 
agreement,  being  plaintiff  in  the  original  suit,  to  intercept  the  effect  of 
the  agreement  by  tiling  a  supplemental  bill. 

An  executory  agreement  is  a  cause  of  action,  and  cannot  generally  be 
pleaded  in  bar  to  another  cause  of  action. 

Such  an  agreement  is  totally  different  from  a  release  under  seal,  but 
considered  as  in  the  nature  of  a  release,  it  could  only  be  applied  to  such 
part  of  tbe  relief  sought  by  the  bill  as  relates  to  the  questions  at  issue 
between  the  plaintiff  and  the  party  who  proposes  to  have  the  benefit  of 
the  agreement  by  way  of  plea.  It  could  not  be  pleaded  in  bar  to  the 
whole  relief ;  for  the  cause  must,  at  all  events,  proceed  as  to  the  relief 
sought  against  the  other  parties. 

The  respondent  Joshua  Bo  we,  in  1816,  filed  a  bill  in 
Chancy  against  [the  appellant  (Philip  Western  Wood)  and 
Matthew  Wood.] 

The  bill  prayed  that  an  account  might  be  taken  [of  certain 
alleged  partnership  dealings  and  transactions  in  the  bill  men- 
tioned in  relation  to  certain  mines]  and  that  the  balance  due 
thereon  from  Matthew  Wood  to  the  respondent  might  be  ascer- 
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Wood       tained  and  paid,  he  being  ready  to  pay  what,  if  anj^hing,  might 

Rows.  be  found  due  from  him  upon  taking  the  account;  and  that  either 
the  appellant  and  Matthew  Wood  might  be  declared  to  be 
partners  with  the  respondent  in  the  mines,  and  that  an  account 
might  be  taken  of  all  the  profits  of  the  mines  received  by  the 
appellant  and  Matthew  Wood,  or  either  of  them,  &c.  and 
that  the  respondent  might  have  credit  in  taking  the  account  for 
his  share  of  the  profits,  and  for  what  was  due  and  unpaid  for 
the  appellant's  and  Matthew  Wood's  shares  in  the  mines,  [and 
for  other  relief]  ;  or  in  case  the  Court  shouM  be  of  opinion  that 
the  appellant  and  Matthew  Wood  were  not  partners  with  the 
respondent  in  the  mines,  then  that  a  like  account  might  be  taken 
of  the  profits  thereof  received  by,  or  by  the  order,  or  for  the 
use  of  the  appellant  and  Matthew  Wood,  or  either  of  them; 
*  *  and  that  the  appellant  and  Matthew  Wood  might,  upon 
being  paid  what,  (if  anything,)  was  due  to  them,  deliver  up 

I  •600  ]  possession  of  the  mines,  and  the  *8tock  therein,  to  the  respon- 
dent; and  that  the  appellant  and  Matthew  Wood  respectively 
might  in  the  meantime  be  restrained  by  injunction  [from  certain 
proceedings  at  law  in  respect  of  certain  claims  made  by  them 
against  the  respondent  in  relation  to  the  above  matters]. 

[  601  ]  The  appellant  put  in  upon  oath  [a  plea  stating  an  agreement 

in  writing  made  between  the  appellant,  the  respondent,  and  other 
persons  on  the  27th  May,  1818,  containing  various  provisions 
of  a  prospective  and  continuing  character,  and  among  other 
provisions  there  was  a  stipulation  that  aU  proceedings  in  law 
and  equity  were  to  cease  between  J.  Bowe  and  M.  and  P.  Wood, 
the  plea  was  supported  by  au  averment  that  the  an;reement  was 
still  subsisting  and  in  full  force,  but  there  was  no  averment  that  the 
agreement  had  been  performed  and  observed,  or  that  the  parties 
were  still  willing  to  fulfil  their  parts  of  the  agreement,  and  it 
appeared  that  some  of  the  provisions  of  the  agreement  were  not  of 
such  a  character  as  to  be  specifically  enforceable  in  favour  of  the  re- 
spondent and  that  the  agreement  did  not  determine  ail  the  matters 
and  questions  raised  by  the  bill  and  that  other  persons  besides 
the  appellant  and  respondent  were  parties  to  the  agreement]. 

[  «06  ]  The  plea  was  argued  before  the  Vice-Chancehor,  on  the  10th 

of  November,  1819,  and  allowed. 
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The  respondent  thereupon  presented  his  petition  of  appeal       Wood 
against  the  order  allowing  the  plea  to  the  Lord  Chancellor.  Rowi. 

The  appeal  was  heard  in  April,  1820,  when  the  Lord  Ghak- 
CBLLOB  reversed  the  order  of  the  Vice-Chancellor,  and  overruled 
the  plea. 

Against  this  order  of  the  Lord  Ghakcbllor  the  appeal  to 
Parliament  was  presented. 

Mr.  Heald,   Mr.   Sugden,    (and    Mr.   Sidebottom)    for    the 
appellants. 

The  Atinrney-General  and  Mr,  Home  for  the  respondent. 

The  Lord  Chancellor  (after  some  prefatory  observations,  and       [  606  ] 
stating  the  effect  of  the  pleadings  and  proceedings  :) 

*  *  When  the  case  came  before  me  I  was  puzzled  to  know  [  607  ] 
how  to  deal  with  it.  I  observed  that  it  was  the  first  time 
vithin  my  experience  that  such  an  executory  contract  had  been 
pleaded.  It  was  asked,  did  you  ever  hear  of  a  Court  allowing 
sach  a  plea  ?  and  the  answer  was,  did  you  ever  hear  of  such  a 
plea  being  overruled?  On  which  my  observation  was,  that  I 
never  heard  of  any  such  plea  being  allowed,  or,  on  the  other 
hand,  of  any  such  plea  being  overruled.  I  have  considered  with 
great  attention  the  observations  made  on  the  subject  of  supple- 
mental bills,  according  to  the  view  which  the  Court  below  took 
of  the  case:  Where  it  was  siid  this  agreeme  it  applies  to  the 
whole  suit,  for  by  one  of  the  terms  of  the  agreement  the  Court 
is  bouid  to  dismiss  the  bill,  and  if  anything  has  been  done  to 
deprive  the  defendant  of  the  benefit  of  that  plea,  it  must  be  made 
available  by  a  supplemental  bill.     *    *     * 

The  grounds  upon  which  I  proceeded  were  these :  In  the  first  [  ^^  1 
place  this  being  an  executory  contract  merely  under  the  signature 
of  the  party,  (I  say  nothing  of  a  release  under  seal,)  I  could  not 
bring  my  mind  to  think  that  such  an  executory  contract  in  a 
court  of  equity  could  be  a  bar  to  the  whole  of  this  suit :  in  the 
next  place,  if  I  had  been  bound  to  give  my  opinion  upon  it,  I 
ahoold  have  thought,  from  the  contents  of  this  agreement,  all 
taken  together,  that  a  court  of  equity  would  have  found  it  so 
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Wood  difficult  to  execute  that  it  would  not  have  been  executed.  What- 
Bows.  ever  might  be  the  law  on  the  one  side  or  on  the  other,  looking 
at  the  date  of  this  agreement,  and  the  time  when  the  plea  was 
pleaded,  I  was  of  opinion  that  the  plea  was  defective  in  matter 
altogether ;  and  that  it  was  defective  in  averment.  It  was 
asked  by  the  counsel  for  the  appellant,  suppose  it  had  been 
pleaded  immediately  after  it  was  signed,  would  it  not  have 
been  a  good  plea  ?  Why,  to  be  sure,  pleading  it  then,  the  per- 
formance of  the  conditions  of  the  agreement  could  not  have  been 
averred.  At  that  moment  it  must  have  been  averred  that, 
under  those  circumstances,  (which  averment  this  plea  wants,) 
they  could  not  have  been  performed. 

[His  Lordship  here  referred  to  the  agreement  and  shewed 
that  it  did  not  cover  all  the  matters  of  the  bill,  and  that  some 
of  the  provisions  were  not  specifically  enforceable  and  he  con- 
cluded by  saying] 
[  609  ]  Such  an  agreement,  if  it  is  not  acted  upon,  but  is  merely  a 

contract  to  be  fulfilled,  would  require  that  there  should  be  some 
averment  to  account  why  it  has  not  been  fulfilled,  if  it  was  not 
meant  finally  to  act  upon  it. 

Lord  Bedesdale  (after  stating  the  pleadings  and  proceedings) : 

[And  the  principal  provisions  of  the  agreement  and  shewing 
that  some  of  such  provisions  afi'ected  Matthew  Wood  exclusively 
and  that  it  was  impossible  to  give  effect  to  the  agreement  by  its 
[  616  ]  partial  enforcement.  His  Lordship  said  :]  If,  therefore,  the 
Court  is  to  proceed  upon  this  plea  as  a  mode  by  which  it  is  to 
do  justice  between  the  parties,  how  is  it  to  act?  Is  it  to  stay 
all  proceedings  against  Philip  Wood  ?  that  will  not  execute  the 
agreement ;  it  will  execute  that  one  part  of  the  agreement  which 
provides  that  the  proceedings  instituted  in  equity  shall  cease,  but 
it  will  not  execute  the  other  part  of  the  agreement ;  and  I  appre- 
hend it  is  impossible  to  hold,  that  any  person  can  have  a  rigbt  to 
demand  that  one  part  of  an  agreement  shall  be  executed,  leaving 
the  other  part  unexecuted ;  which  consideration  alone  demon- 
strates that  this  agreement  could  not  be  a  good  plea  to  this  suit. 
But  what  is  the  nature  of  this  plea  ?  Without  entering  into 
the  question,  whether  the  averments  are  or  are  not  sufficient. 
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except  that  it  is  manifest  from  what  has  been  stated,  that  the  Wood 
avennents  are  not  sufficient,  because  they  do  not  inform  the  rowe. 
Court  that  Benjamin  Woodt  and  Matthew  Wood  are  ready  to 
carry  into  execution  this  agreement,  without  which  the  agree- 
ment cannot  be  performed.  If  such  a  decree  cannot  be  made, 
the  plea  does  not  enable  the  Court  to  do  justice  between  the 
parties,  and  therefore  I  conceive  it  cannot  be  a  bar  to  this  suit 
as  it  is  pleaded.  Independently  of  this  objection,  can  it  be 
contended  that  an  agreement  which  binds  three  persons  can  be 
offered  by  one  of  those  persons  in  bar  of  a  suit  which  involves 
other  persons  ?  The  Court  upon  the  hearing  of  the  plea  would 
have  that  party  before  it  on  *part  of  the  case,  and  other  parties  [  *^^^  ] 
at  the  hearing  upon  another  part  of  the  case.  It  would  be 
impossible  for  a  Court  to  act  upon  the  agreement  under  these 
circumstances,  unless  it  had  also  the  means  at  the  same  time 
to  compel  the  other  two  parties  to  perform  that  agreement, 
which  it  cannot  do  unless  a  bill  is  filed  for  the  ])urpose. 

It  has  been  said  this  is  a  dilemma  which  Bowe,  the  respondent 
in  the  bill,  has  brought  upon  himself  by  executing  this  agree- 
ment; I  say  it  is  a  dilemma  which  the  appellant  also  has 
brought  upon  himself  by  executing  this  agreement ;  both  of 
them  have  brought  themselves  equally  into  that  situation.  When 
the  respondent  does  not  insist  upon  the  execution  of  the  agree- 
ment, and  the  appellant  does  insist  upon  it,  it  lies  upon  the 
appellant  to  take  the  steps  necessary  to  have  the  agreement 
performed,  and  not  upon  the  respondent.  That  I  conceive  is 
also  an  answer  to  the  plea,  and  shuts  it  out  from  being  allowed 
as  a  good  plea  to  this  bill. 

But  there  is  another  objection  which  appears  to  me  important, 
and  which  of  itself  is  an  answer  to  this  plea,  and  that  is,  that  it 
is  an  executory  agreement;  it  is  a  ground  of  action,  and  I 
never  yet  heard  that  one  cause  of  action  could  be  pleaded  in  bar 
against  another  cause  of  action.  Whether  P.  Wood  has  or  has 
not  a  right  to  carry  this  agreement  into  execution  must  depend 
upon  a  variety  of  circumstances  which  cannot  be  in  the  contem- 
plation of  the  Court  upon  the  hearing  of  this  plea.  In  the  first 
place  the  Court  would  not  have  all  the  parties  before  it,  and  in 
t  Another  party  to  the  agreement. 
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Wood       the  next  place  it  would  not  have  the  point  in  issue  as  between 
RowE.       Rowe  and  Philip  Wood  and  *Matthew  Wood,  and  consequently  it 
[  •617  ]       woul  1  be  impossible  lor  the  Court  to  act  upon  it  in  any  way 
whatever. 

It  is  said,  why  is  this  difficulty  to  be  thrown  upon  Philip 
Wood  since  he  is  ready  to  perform  the  agreement  ?  if  so,  he 
must  file  a  bill  in  equity  to  compel  the  performance  of  it ;  the 
agreement  gives  him  no  other  remedy.  It  g.ves  him  a  right  to 
file  a  bill  for  a  specific  performance,  but  no  other  right  whatever; 
it  is  only  that  species  of  right  which  it  confers,  how  then  can 
that  as  a  plea  be  a  bar  to  the  bill  ?  It  has  been  compared  to  a 
release ;  I  apprehend  it  is  a  totally  different  thing.  Taking  it 
as  in  the  nature  of  a  release,  it  is  only  an  agreement  (as  pleaded) 
for  a  release  of  all  demands  between  Philip  Wood  and  Rowe,  and 
that  could  not  be  pleaded  in  bar  to  the  whole  relief.  It  might 
be  pleaded  in  bar  as  to  any  account  sought  to  be  taken  by  this 
bill,  so  as  to  make  Philip  Wood  responsible  to  Rowe,  but  it 
would  not  be  a  bar  to  the  whole  suit.  The  suit  must  proceed 
with  respect  with  Matthew  Wood ;  and  as  far  as  he  might  have 
a  demand  against  Philip  Wood,  though  derived  from  Rowe,  the 
Court  must  decree  against  all  the  parties :  and  the  only  effect  of 
that  decree  would  be,  with  regard  to  the  result  of  the  account,  if 
anything  should  appear  to  be  due  from  PhiUp  Wood  to  Rowe, 
Rowe  could  not  have  any  remedy  upon  that  if  it  should  be  so 
decreed.  Therefore,  if  it  had  ben  a  release,  it  could  not  be 
pleaded  in  bar ;  if  it  had  been  a  release  of  all  demands  whatever, 
it  could  not  be  a  bar  to  this  bill,  because  it  could  not  affect  the 
rights  between  Rowe  and  Matthew  Wood,  and  thi  rights  of 
Matthew  Wood  as  against  Philip  Wood. 
[  618  1  Under  these  circumstances,  it  appears  to  me  that  this  is  a 

case,  not  only  in  which  this  plea  with  the  averments  is  not  a 
a  good  plea,  because  the  averments  are  not  sufficient ;  but  that 
no  amendment  could  make  it  a  good  plea,  because  it  is  not  a 
proper  subject  of  plea ;  it  is  a  mere  right  of  action  which  Philip 
Wood  insists  he  has  against  the  respondent  Rowe,  and  that  right 
of  action  can  only  be  made  available  by  that  mode  of  proceeding 
by  which  a  right  of  action  can  be  made  available,  that  is,  by 
producing  it  in  the  proper  course  of  suit.     It  cannot  be  a  bar  to 
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another  suit  which  has  been  instituted  by  the  party  against  vvood 
whom  Philip  Wood  insists  he  has  this  right  of  action.  Upon  these  rowb. 
groonds  the  order  disallowing  this  plea  oaght  to  be  affirmed. 

The  Attorney-General  : 

We  trust  your  Lordships  will  allow  the  respondent  his  costs  of 
this  appeal. 

The  Lord  Chancellor: 

We  cannot  allow  the  costs,  because  there  have  been  opposite 
judgments. 

The  order  for  overruling  the  plea  affirmed. 


MAJENDIE   V.   CARRUTHERS.t  i82o. 

(2  BHgh,  692—706.)  ^^V  25,  26, 

Under  a  marriage-contract  executed  in  1735,  lands  subject  to  the      June  I,  6. 

limitations  of  an  entail,  made  in  1708,  are  resigned  by  the  husband,  

being  heir  in  possession,  and  destined  upon  new  infeftment  to  the  r  592  ] 
husband,  *'and  the  heirs-male  of  the  marriage,  which  failing,  to  the 
hrars-male  of  the  body  of  the  husband  in  any  future  marriage ;  which 
fuling,  to  the  heirs-female  of  the  said  spouses,  and  the  heirs-male  to  be 
procreated  of  their  bodies,  the  eldest  daughter  or  heir-female,  and  the 
heirs-male  descending  of  her,  always  excluding  the  rest,  and  proceeding 
without  division." 

Held,  that  the  character  of  heir-female  of  the  marriage  was  sustained 
by  Uie  daughter  of  a  daughter  who  predeceased  the  husband ;  but  that 
the  provision  was  discharged  by  the  deed  of  the  daughter,  although  she 
never  acquired  the  character  of  '*  heir  "  in  the  strict  sense  of  the  word. 

Th£  question  in  this  case  arose  upon  a  marriage  contract  [  693  ] 
executed  in  17B5,  by  which  lands  (subject  to  an  entail  made  in 
1708)  were  settled  *'  upon  F.  G.  the  husband,  and  the  heirs-male 
of  his  marriage  with  M.  M.,  whom  failing,  the  heirs-male  of 
F.  C.  in  any  subsequent  marriage,  which  failing,  the  heirs-female 
to  be  procreated  betwixt  the  said  spouses,  and  the  heirs-male  to 

t  Although  this  case  turns  upon  England ;  and  secondly^  because  it  is 

the  construction  of  a  Scottish  instru-  a  point  of  some  general  interest  to 

ment,  it  seems  useful  to  retain  it;  find  how  a  flexible  interpretation  of 

fr^,  because  a  destination  to  the  the  word  **heir"  is  established  in  a 

"heir  of  the  marriage"  not  unfre-  system    of    law  having  a  common 

quently  occurs  in  Scottish  contracts  origin  with  the   English   system. — 

to  which  effect  has  to  be  given  in  B.  C. 
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July  10. 


be  procreated  of  their  bodies,  the  eldest  daughter  or  heir-female, 
and  the  heirs-male  descending  of  her,  always  excluding  the  rest, 
and  succeeding  without  division."  R.,  a  daughter  and  only 
child  of  the  marriage  being  under  coverture,  with  the  concur- 
rence of  her  husband,  and  by  agreement  with  her  father  F.  C. 
in  consideration  of  6501,  to  be  paid  by  him,  renounced  her 
estate,  right  and  claim  under  the  marriage  settlement. 

This  agreement  was  carried  into  effect  by  decree-arbitral, 
discharge  and  renunciation,  in  1759,  and  the  lands  were  settled 
by  new  dispositions  made  by  the  father  on  a  new  series  of  heirs. 
B.  died  before  her  father,  leaving  a  son  and  two  daughters.  In 
1806  the  *son  served  himself  heir  of  provision  under  the  mar- 
riage settlement,  and  brought  an  action  in  the  Court  of  Session 
to  set  aside  the  dispositions  by  which  his  claim  was  affected,  and 
the  principal  question  in  the  cause  was  upon  the  validity  of  the 
discharge  and  renunciation.  The  Court  of  Session,  after  various 
interlocutors,  by  a  final  judgment  delivered  in  1812,  affirmed  the 
validity  of  the  transaction,  holding  the  renunciation  good  as 
against  the  son  of  B.  Under  these  circumstances  the  cause  came 
before  the  House  in  1816,  and  after  much  argument  and  doubt 
on  the  principal  question  expressed  by  the  Lobd  Chancellob, 
was  remitted  to  the  division  of  the  Court  of  Session,  from  which 
it  came,  with  directions  that  they  should  call  for  the  opinions  of 
the  Judges  of  the  other  division  on  the  points  of  law  arising  in 
the  case.t 

A  petition  having  been  presented  by  the  appellants  to  the 
Court  of  Session  (First  Division),  to  apply  this  judgment,  an 
interlocutor  was  pronounced  on  the  10th  July,  1816,  appointing 
the  case  to  be  stated  in  mutual  memorials. 

In  the  memorial  which  was  thereupon  presented  for  the 
respondent,  an  objection  occurred  to  the  title  of  the  appellant, 
Mrs.  Mc^jendie,  which  was  to  the  following  effect : 

By  the  marriage  contract,  1785,  the  estate  is  provided  '^to 
Francis  Carruthers  and  the  heirs-male  of  the  marriage  with 


t  The  opinion  of  the  Lobd  Ohak- 
GELLOK  at  that  time  seemed  to  be 
adverse  to  the  judgment  of  the  Oomt 
below   on   the  principal    question. 


MSS.  May  and  June,  1816,  and  see 
BouUedge  ▼.  Oarruthen,  4  Dow,  392. 
Beferred  to  16  E.  E.  95. 
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Margaret  Maxwell,  whom  failing,  the  heirs-male  of  Francis  *in 
any  subsequent  marriage,  which  failing,  the  heirs-female  to  be 
procreated  betwixt  the  said  spouses  and  the  heirs-mak  to  be  pro- 
created of  their  bodies.*'  Under  this  destination  Mr.  John 
Routledge  was  properly  served  heir  of  provision,  as  being  the 
heir-male  of  the  body  of  Mrs.  Elizabeth  Boutledge,  the  only 
daughter  or  heir-female  of  the  marriage  of  Francis  Garruthers 
and  Margaret  Maxwell.  But  the  present  appellant,  Mrs.  Ma- 
jendie,  who  is  in  a  different  situation,  has  served  herself  heir  of 
provision  to  her  brother  John,  taking  it  for  granted  that  she  is 
called  as  the  next  heir  of  this  contract.. 

The  destination  is  to  the  ''heirs-female  to  be  procreate 
betwixt  the  said  spouses  and  the  heirs-male  to  be  procreated  of 
their  bodies,  the  eldest  daughter  or  heir-female,  and  the  heirs- 
male  descending  of  her,  always  excluding  the  rest,  and  succeed- 
ing without  division ;  which  all  failing,  the  said  Francis  Gar- 
ruthers, his  heirs  and  assignees  whatsoever."  The  heir-female 
procreated  of  the  spouses  was  Elizabeth  Boutledge;  and  John 
Boutledge,  her  son,  served  himself  heir  of  provision  as  the  heir- 
male  of  her  body.  But  the  present  appellant  is  not  an  heir-male 
of  the  body  of  Mrs.  Boutledge  ;  and  there  is  here  no  provision  to 
the  heirs-female  of  her  body.  It  was  submitted  that,  according 
to  the  soand  construction  of  the  terms  of  the  destination  of  the 
contract,  the  destination  after  the  immediate  heir-female  of  the 
marriage,  and  the  heirs-male  of  her  body,  is  ''to  the  heirs  and 
assignees  whatsoever  of  Francis  Garruthers."  Under  this  last 
clause,  the  appellant  *could  have  no  title  to  challenge  the 
settlement  1759. 

On  the  15th  of  January,  1817,  the  Gourt  of  Session  (First 
Division)  pronounced  the  following  interlocutor : 

*'  The  Lords  having  heard  and  considered  the  mutual  memo-  Mem.  June  6, 
rials  for  the  parties,  and  whole  cause,  appoint  supplementary 
memorials  to  be  lodged  on  the  point  of  Mrs.  Majendie's  title  to 
pursue  the  present  action,  whether  in  the  character  of  heir  of 
provision  under  the  marriage-contract  of  Francis  Garruthers  of 
Dormont,  or  as  heir  of  provision  served  to  her  brother  John 
Boutledge;  appoint  the  memorials  to  be  seen  and  interchanged." 

These  additional  memorials  having  been  advised,  the  Lords  of 
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[697] 


the  First  Division  ordered  a  hearing  in  presence  upon  the  ob- 
jection to  the  title.  After  the  discussion  of  this  question  the 
following  interlocutor  was  pronounced :  "  The  Lords  having 
advised  the  supplementary  memorials,  and  having  heard  parties 
procurators  in  their  own  presence  upon  the  point  of  Mrs.  Ma- 
jendie*s  title,  they  sustain  Mrs.  Majendie's  title  to  pursue  the 
present  action,  as  heir  of  provision  under  the  marriage  contract 
of  Francis  Carruthers  of  Dormont,  and  decern ;  but  find  no  ex- 
penses due  to  either  party." 

This  incidental  point  having  been  thus  disposed  of ;  the  First 
Division  of  the  Court  of  Session  pronounced  the  following 
interlocutor,  in  order  to  obtain  the  opinions  of  the  Second 
Division  and  Permanent  Ordinaries,  in  terms  of  the  judgment  of 
the  House  of  Peers,  on  the  questions  stated  in  that  interlocutor. 

''  The  Lords  having  resumed  consideration  of,  and  advised  the 
mutual  memorials  for  the  parties  and  whole  cause,  before  answer, 
and  in  obedience  to  the  remit  from  the  House  of  Lords,  order 
these  memorials,  &c.  to  be  transmitted  to  the  Judges  of  the 
Second  Division  and  Permanent  Ordinaries,  with  a  request  that 
they  will  peruse  and  consider  the  same,  and  thereafter  give  their 
opinions  in  writing,  either  collectively  or  individually,  on  the 
following  questions  in  law  arising  therefrom  : 

**  Imo.  Was  the  pursuer's  mother,  Mrs.  Routledge,  vested  in 
the./«*  crediti  under  the  marriage-contract  1735,  so  as  to  give  her 
power  to  discharge  the  obligation  thereby  incumbent  on  her 
father,  either  on  receiving  full  and  specific  implement,  or  on  such 
terms  of  compromise  as  her  father  and  she  settled,  or  as  arbiters 
might  decern  ? 

**  2do.  Whether  the  decree-arbitral  was  meant  to  regulate  the 
succession  of  the  estate,  or  was  confined  to  the  money  provision  ? 

"Stio.  Did  Mrs.  Routledge,  by  her  discharge  and  renunciation 
in  1759,  following  on  the  relative  agreement,  submission,  and 
decree-arbitral,  effectually  discharge  her  jus  crediti  under  the 
marriage-contract  1785,  so  as  to  bar  the  claim  of  her  son  John, 
who,  by  her  predeceasing  her  father,  became  the  heir  of  the 
marriage  contract  at  his  death,  and,  but  for  that  discharge  and 
renunciation  by  his  mother,  would  have  taken  the  estate  under 
the  marriage-contract? 
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"4to.  Was  the  entail,  in  the  former  marriage-ccn tract  in 
1708,  effectual  to  secure  the  estate  to  the  heirs-male  of  that 
marriage ;  and  was  it  a  *valid  and  subsisting  entail,  binding  on 
Francis  Carruthers  in  1785  ? 

*'5to.  Supposing;  it  to  have  been  binding,  is  it  cut  off  by 
prescription  ?  " 

The  case  having  been  considered  by  the  Judges  of  the  Second 
Division  and  the  permanent  Ordinaries,  the  following  opinions 
were  returned : 

**  In  reference  to  the  interlocutor  of  the  First  Division  of  the 
Court  of  25  th  February  last,  applying  a  remit  from  the  House  of 
Lords,  we  have  considered  the  printed  pleadings  on  both  sides, 
and  report  our  opinion  on  the  questions  of  law  to  which  our 
attention  is  directed. 

**  Answer  to  question  1st. — We  are  of  opinion  that,  in  con- 
sequence of  previous  decisions,  the  pursuer's  mother,  Mrs. 
Koutledge,  must  be  held  as  vested  in  the  jus  crediti  under  the 
marrfage-contract  1735,  so  as  to  give  her  power  to  discharge  the 
obligation  thereby  incumbent  on  her  father,  either  on  receiving 
full  and  specific  implement,  or  on  such  terms  of  compromise  as 
her  father  and  she  might  settle,  or  as  arbiters  might  decern. 

"  Answer  to  question  2d. — ^We  are  of  opinion,  that  the  decree- 
arbitral  was  meant  to  regulate,  and  that  its  terms  must  be  held 
to  apply  to  the  succession  to  the  landed  estate  of  Dormont,  as 
well  as  the  pecuniary  provision  to  which  Mrs.  Boutledge  might 
eveotually  have  been  entitled. 

"  Answer  to  query  3d. — We  think  that  Mrs.  Koutledge,  by  her 
discharge  and  renunciation  in  1759,  did  effectually  discharge  her 
jiu  crediti  under  the  marriage-contract  in  1735,  so  as  to  bar  the 
claim  of  her  son. 

"  An&wer  to  query  4th. — We  are  of  opinion,  that  the  entail  in 
the  marriage-contract  of  1708  was  from  the  beginning  ineffectual, 
in  so  far  as  it  relates  to  the  lands  of  Winterhophead ;  but  that 
as  to  the  lands  of  Dormont  and  others  proceeding  from  the 
husband,  it  was  in  1735,  and  in  consequence  of  the  titles  after- 
wards completed  by  Francis  Carruthers,  effectual  in  terms  of  the 
Act  1695,  chap.  24. 
"Answer   to  question  5th. — ^But  it  appears  to  us,  that  all 
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4  **  Wm.  Bobertson. 

**  David  Douglas. 

"  Ad.  Gillies. 

"D.  Monypenny." 
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**  To  query  Ist. — Whatever  might  have  been  the  eflfect  of  a 
conveyance  by  the  pursuer's  grandfather  of  the  whole  estate, 
settled  by  the  contract  of  marriage  entered  into  by  him  in  1735 
in  favour  of  the  pursuer's  mother,  Mrs.  Boutledge,  and  especially 
if  she  had  survived  her  father ;  we  are  of  opinion  that,  as  no 
conveyance  was  granted  to  her,  and  she  did  not  survive  lier 
father,  she  had  no  power  to  discharge  the  obligation  in  the  said 
contract  any  farther  than  concerned  herself  and  the  heirs  who 
represented  her. 

"  Query  2d. — We  think  that  the  decreet-arbitral  was  meant  to 
apply  to  the  estate  as  well  as  to  the  sum  of  1,000/.  stipulated  in 
the  marriage-contract,  so  far  as  regarded  the  interests  of  those 
who  *were  parties  to  the  submission.  But  that  it  cannot  in  just 
or  sound  construction  be  held  to  extend  to  heirs  of  the  marriage, 
who  were  not  themselves,  and  do  not  represent  those  who  were 
parties  to  the  submission. 

"  Query  3d. — We  are  of  opinion,  that  Mrs.  Boutledge.  by  the 
discharge  alluded  to  in  this  query,  did  not  effectually  discharge 
the  jt£«  crediti  under  the  marriage-contract  1736,  so  as  to  bar  the 
claim  of  her  son  John. 

**  Queries  4th  and  5th. — We  agree  with  our  brethren  that  the 
destination  of  succession  in  the  marriage-contract  1735,  was  not 
rendered  ineffectual  by  the  entail  in  the  contract  of  marriage 
1708 ;  and  further,  that  this  latter  is  now  cut  off  both  by  the 
negative  and  positive  prescriptions. 

(Signed)  "  William  Milleb. 

"  Wm.  Macleod  Bannatynb. 

*'  Bo.  Cbaigib. 

"D.  Cathcart. 

'•  J.  Wolfe  Murray." 
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The  case  then  came  to  be  advised  by  the  First  Division  of  the 
Court;  and  a  majority  of  the  division  having  declared  their 
opinion  to  be  in  favour  of  the  respondent,  it  was  proposed  that 
the  former  interlocutor  should  be  adhered  to  in  general  terms/ 
Bat  the  counsel  for  the  respondent  having  observed  that  an 
interlocutor  in  such  terms  would  in  point  of  form  decide  the 
question  of  prescription  in  his  favour,  which  was  contrary  to  the 
opinion  expressed  by  the  Judges,  and  that  he  wished  for  an 
opportunity  of  bringing  that  question  *more  particularly  under 
the  consideration  of  the  Court,  as  he  was  afraid  that  his  argument 
upon  it  might  have  been  misunderstood  by  their  Lordships, 
especially  as  it  had  been  very  much  misunderstood  and  mis- 
represented by  the  appellant ;  and,  besides,  it  had  been  held  of 
such  inferior  importance  that  no  specific  judgment  had  hitherto 
been  given  upon  it.  For  these  reasons  he  prayed  the  Court,  if 
the  opinion  of  their  Lordships  remained  against  him  on  the  point 
of  prescription,  to  insert  a  finding  to  that  effect  in  the  inter- 
locutor to  be  pronounced,  in  order  that  he  might  have  an 
opportunity  to  reclaim  against  that  finding,  and,  in  his  reclaim- 
ing petition,  to  state  the  merits  of  the  question  of  prescription  as 
unmixed  with  the  other  points  in  the  caase.  It  appeared  to  the 
Court  that  this  was  a  reasonable  proposition ;  and  their  Lord- 
ships not  having  changed  their  opinion  on  the  question  of 
prescription,  the  following  interlocutor  was  pronounced  : — "  The 
Lords  having  advised  the  memorials,  and  additional  memorials, 
for  the  parties,  and  having  also  advised  with  the  Lords  of  the 
Second  Division  of  the  Court,  and  with  the  Permanent  Lords 
Ordinary  of  both  divisions  of  the  Court,  and  having  reconsidered 
the  whole  cause  in  terms  of  the  remit  from  the  House  of  Lords, 
—They  adhere  to  their  former  interlocutor  of  date  12th  May, 
1812,  and  decern  in  terms  of  the  said  interlocutor  in  the  two 
several  processes  therein  mentioned :  And  further,  in  the  process 
of  declarator  of  irritancy  and  of  reduction,  brought  at  the  instance 
of  William  Thomas  Carruthers,  and  founded  on  the  contract  of 
marriage  and  settlement  of  tailzie  of  10th  August,  1708,  the  Lords 
*find,  that  all  claim  at  the  instance  of  the  pursuer  of  the  said 
process  upon  said  contract  of  marriage  and  settlement  of  tailzie 
is  cut  off  by  prescription  both  positive  and  negative ;  and  there- 
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fore  sustain  the  defences  in  the  said  process,  assoilzie  from  the 
conclusions  of  the  same,  and  decern." 

This  interlocutor  was  submitted  to  review  in  a  reclaiming 
petition  by  the  respondent  in  so  far  as  it  found  that  all  claim  at 
the  instance  of  the  respondent  upon  the  tailzie  1708  was  cut  off 
by  prescription. 

Answers  having  been  ordered  and  given  in  to  this  petition, 
and  one  counsel  on  each  side  having  been  heard  at  length  upon 
this  point  of  prescription,  the  Lords  of  the  First  Division  pro- 
nounced the  following  interlocutor :  **  The  Lords  having  resumed 
consideration  of  this  petition,  and  advised  the  same,  with  the 
answers  thereto,  and  having  also  heard  the  counsel  for  the 
parties  thereon,  they  refuse  the  prayer  of  the  said  petition, 
and  adhere  to  their  former  interlocutor  therein  reclaimed 
against." 

Mrs.  Majendie  entered  an  appeal  from  the  interlocutor  of 
25th  May,  1819,  sustaining  the  defences  for  the  respondent, 
founded  on  the  discharge  and  renunciation  in  1759. 

The  respondent  entered  a  cross-appeal  against  the  interlocu- 
tors of  3rd  of  Feb.  1818,  from  part  of  the  interlocutor  of  25th 
May,  1819,  and  from  that  of  16th  December,  1819  ;  in  which 
the  objection  to  the  title  and  the  point  of  prescription  were 
decided  against  the  re  pondent. 

The  case  was  argued  in  the  House  of  Lords  at  very  great 
length,  by 

The  Attorney-General  and  Mr.  Brouffham,  for  the  appellant. 

Mr.  Clerk  and  Mr.  Hope,  for  the  resix)ndent. 

By  the  petitions  of  appeal  three  questions  were  raised,  1st, 
Whether  Mrs.  Majendie,  being  a  d^iughter  of  a  daughter  of  the 
marria;;e,  was  (as  assumed  in  the  judgments  below)  an  her- 
female  within  the  meaning  of  the  provisions  of  the  marriage  con- 
tract ;  it  being  contended  by  the  cross-appeal,  that  daughters 
only  of  the  marriage  were  intended  as  heirs-fem  ile,  which 
appeared  from  the  provision  for  the  heirs-male  of  such  heirs- 
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female?  Upon  this  question  the  following  authorities  were 
cited  :— 

On  the  cross-appeal, 

Pro:— Creditors  of  Redhjuse  v.  Glass,  15th  June,  1743  ;  Home's 
I)ecis.  Eirinff  v.  Miller,  1st  July,  1747.  Dalzielv.  Dalzid,  30th 
May,  1809. 

Con.:— Erskine's  Inst.  B.  8,  t.  8,  §  48.  Ker  v.  Ker,  Fac. 
Coll.  13th  Nov.  1810. 

The  second  and  principal  question  was,  Whether  Mrs.  Rout- 
ledge,  being  heir  of  provision  expactant,  and  predeceasing  her 
father  without  having  received  implement  of  the  contract,  could 
for  all  future  contingent  heirs,  as  well  as  for  herself,  renounce 
the  right  of  provision  under  the  settlement,  and  by  agreement 
with  her  father  discharge  his  obligation  ?  Whether  she  had  a 
jux  creditiy  or  merely  a  spes  successionis  /  Whether  in  fact  she 
did,  by  the  terms  of  the  agreement,  &;c.  renounce  for  herself 
personally,  or  also  for  the  other  heiis  of  provision  ?  On  *the 
former  branch  of  this  question  (the  right  to  renounce  which 
had  been  affirmed  by  the  judgments  below)  were  cited, 

Pro:- Case  of  AikmanSy  20th  Dec.  1550,  Balfour,  p.  222,  223. 
Craifj,  L.  2,  d.  14,  §  10,  11,  22  ;  Stewart  on  the  Obligation  of 
Marriage  Contracts ;  Stair,  B.  2,  tit.  5,  §  41 ;  Ersk.  B.  3,  tit.  8, 
§  38,  39,  41.  Cunningliamc  v.  Cunninghame,  17th  Jan.  1804. 
Cunningham  v.  Stewart  Hathorn,  20th  Dec.  1810.  Case  of 
Bairns  of  Young,  7th  July,  1632,  Durie,  p.  2.  Hay  v.  Earl  of 
Tweeddale,  Stair,  21st  July,  1676.  Panton  v.  Irvine,  March,  1684. 
Cairns  v.  Cairns,  3l8t  Jan.  1705.  Ballinghall  v.  Henderson, 
1759 ;  Ersk.  B.  8,  tit.  8,  §  87,  92,  in  fine.  Moodie  v.  Stewart 
of  Burgh,  17th  Jan.  1728 ;  t  affirmed  by  the  House  of  Lords, 
6A  Feb.  1729 ;  cited  in  Edgar  v.  Maxwell,  July  6th,  1736 ; 
Eilk.  p.  148,  and  affirmed  in  D.  P.  on  appeal,  31st  May,  1742 ; 
Rankine  v.  Bankine,  Feb.  17th,  1736 ;  Home's  Dec.  No.  17 ; 
Elchies*  Dec.  vol.  2,  tit.  Mutual  Contract.  Trail  v.  Trail, 
7th  Jan.  1737.     Creditors  of  WiUiarn  Scott  v.  Blair,  Elchies'  Dec. 


t  Nowhere  reported,  but  the  dr- 
cQnufttnoea  appear  stated  in  the 
printed  cases  deliyered  in  to  the 
Uouae  uf  Lords  upon  the  appeal; 
from  which,  and  from  recitals,  state- 


ments and  arguments  in  other  cases, 
it  was  contended  by  the  appellant 
that  the  heir  of  provision  predeceased 
the  father  in  that  case. 
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tit.  Seisin  and  Confirmation,  No.  5,  30th  July,  1736.  Mon- 
crieff  V.  Moncrieff,  8th  Dec.  1759.  Sinclair  v.  Sinclair^  Nov. 
27th,  1768  ;  affirmed  in  D.  P. ;  Kaimes's  Sel.  Dec.  Fothering- 
ham  V.  Fotheringham,  20th  June,  1797.  AUardire  v.  Smart, 
16th  Feb.,  14th  July,  1720;  affirmed  in  D.  P.  2l8t  Feb.  1721. 
Stewart  Thriepland  v.  Sinclair,  affirmed  in  D.  P.  Feb.  *13th, 
1770.  Cowan  v.  Y(ynnf!,  9th  Feb.  1769 ;  Gosfird.  Wauchape  v. 
Wauchope,  Fel).  6th,  1683.  Cunninghame  v.  Cunninnhame,  July 
9th,  1776.  Sinclair  and  Moodie  v.  Sinclair,  July  29th,  1768. 
Lawson  v.  Lawsm,  6th  Feb.  1777.  Henderson  v.  ILnderson, 
26th  July,  1782.  Lamond  v.  Lamond,  30th  July,  1776.  Boyd 
V.  Boyd,  6th  Jan.  1670. 

Contra : — Lyon  v.  Creditors  of  Easter  Ogle,  Jan.  1724;  Kaimes's 
First  Collection,  p.+  Case  of  Hamilton,  Feb.  21st,  1690.  Case 
of  Preston,  15th  July,  1691.  Creditors  of  M'Kenzis  against  his 
Children,  2nd  Feb.  1792  ;  Voet,  lib.  5,  tit.  2,  §  3 ;  Bank.  vol.  2, 
p.  838  ;  Ersk.  B.  3,  tit.  8,  §  38.  Hay  v.  Lord  Tweeddale,  Stair's 
Decisions,  31st  July,  1676.  Panton  v.  Irvine,  Harcarse,  March, 
1684.  Cairns  v.  Cairns,  Harcarse,  81st  Jan.  1705.  Case  of 
Cunyngham,  17th  Jan.  1804.  Anderson  v.  the  Heirs  of  Shields, 
Kilkerran,  16th  Nov.  1747.  Christie  v.  Dunn  and  others,  Fac. 
Coll.  2l8t  Jan.  1806;  Bankton,  vol.  1,  tit.  5,  §  10 ;  Ersk.  B.  3, 
tit.  8,  §  39,  p.  603.  Inglis  v.  Hamilton,  Diet.  vol.  1,  p.  220, 
4th  Dec.  1734.  Bayne  v.  Sir  John  BeUches,  16th  Feb.  1793. 
Atkyn's  Rep.  vol.  2,  160 ;  1  Wilson,  229.  Machonochie  v.  Green- 
lees,  12th  Jan.  1780.  Cunningham  v.  Hathom,  20th  Dec.  1810, 
Lord  Wemyss  v.  his  Fathers  Trustees,  28th  Feb.  1815.  Case  of 
Powrie,  (Fotheringam  v.  Fotherin'  am,)  as  o  the  question  of 
fact,  whether  the  son  predeceased  or  survived  the  father  in  the 
case  of  Steivart  o*  Burgh.  Hanie  v.  Crauj,  Buchanan,  12th  Dec. 
1811,  containing  the  opinion  and  statement  of  Lord  Mbadowbank 
as  to  case  of  Elsiesliieh, 

The  third  question  was,  whether  the  settlement  of  1708  was 
cut  off  by  positive  or  negative  prescription,  and  to  what  title  the 
possession  was  to  be  ascribed  ?     On  these  points  were  cited. 

For  the  appellant  in  the  original  appeal : — Porterjield  v.  Porter- 
fiell,  6tb  Dec.  1771.  Case  of  Welsh  Maxwell,  June  2l8t,  1808. 
t  Blank  in  the  original  report. 
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Balfour  v.  Lumsden,  13th  June,  1811.  Fac.  Col.  Edgar,  17th  Jan. 
1724.  Case  of  Muirhead,  Lord  Kaimes,  11th  Feb.  1724.  Earl 
of  Dundonald  v.  Marquis  of  Clydesdale^  Kaimes's  First  Col. 
21st  Jan.  1726.  M'Dougal  v.  APDovgal,  Clerk  Home,  10th  July, 
1739 ;  25th  June,  1785,  Menzies ;  Cod.  de  Loc.  et  Conduct.  L.  4, 
tit.  65,  L.  25.  Harris  v.  Anderson,  Spott.  voce  Possession. 
Cunningham  v.  Cook,  Spott.  voce  Bemoving  ;  Stair,  177 ;  Bankton, 
vol.  1,  p.  514  ;  and  Ersk.  176.  Diet,  voce  Mutual  Contract,  p.  598, 
et  seq.j  and  7th  Feb.  1777,  Carnegie. 

For  the  respondent : — Carmichaelv.  Carmichael,  5th  Nov.  1810. 
Csse  of  Welsh  Maxwell.  Balfour  v.  Lumsden.  Smith  and  Bogle 
V,  Gray,  Eilkerran,  p.  424.     Ersk.  Inst.  B.  2,  tit.  1,  §  50. 
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After  an  elaborate  argument  on  the  25th,  26th,  and  81st  of 
May,  and  on  the  let  and  5th  of  June,  the  judgment  of  the  Court 
of  Session  was  affirmed  on  all  the  points. 

Judgment  affirmed. 
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BURNELL   V.   BROWN.t 

(1  Jacob  &  Walker  168—176.) 

If  a  puTcbaser  after  tbe  deliyery  of  tbe  abstract,  on  tbe  face  of  which 
port  of  tbe  estate  appears  to  be  subject  to  a  rigbt  of  sporting  not 
mentioned  in  tbe  particulars  of  sale,  enters  into  possession,  he  waives 
that  objection. 

The  objection  haying  been  waived,  an  offer  of  compensation  made  by 
a  clerk  of  the  vendor's  solicitor,  without  express  authority,  is  of  no 
effect. 

Purchaser  charged  with  5  per  cent,  interest  on  the  purchase  money 
unpaid. 

This  was  a  suit  to  compel  the  completion  of  the  purchase  of 
an  estate,  sold  to  the  defendant  by  auction  on  the  14th  Sep- 
tember, 1812.  The  defendant  admitted  the  agreement,  but 
insisted  on  having  a  deduction  made  from  the  stipulated  price, 
as  a  compensation  for  a  right  of  shooting,  hunting,  and  hawking, 
♦which  had  been  reserved  over  a  part  of  the  premises.  The 
reservation  was  not  mentioned  in  the  particulars  or  conditions 
of  sale,  and  the  defendant  stated  in  his  answer  that  he  was 
induced  to  purchase  the  estate,  which  was  contiguous  to  one  of 
his  own,  chiefly  for  the  sake  of  the  game.  A  deposit  of  ten  per 
cent,  was  paid  soon  after  the  sale  ;  the  remainder  of  the  purchase 
money,  according  to  one  of  the  conditions,  was  to  be  paid  on  the 
25th  April  following,  at  which  time  possession  was  to  be  given. 

It  appeared  that  in  January,  1813,  the  abstract  was  delivered, 
which  stated  the  reservation  in  question.  In  the  month  of  April 
following  the  defendant,  upon  his  own  request,  was  let  into  pos- 
session. Several  letters  passed  between  the  plaintiff  and  defen- 
dant and  their  solicitors,  and  the  greater  part  of  the  pui  chase 
money  was  paid  without  any  objection  being  made  to  the  com- 
pletion of  the  purchase,  on  the  ground  of  the  reservation,  till 
October  in  the  same  year,  when  the  defendant's  solicitor  claimed 
to  have  some  compensation  made  for  it.    A  clerk  of  the  plaintiff's 

t  Cf.  In  re  Gloag  and  Miller' a  Contract  (1883)  23  Ch.  D.  320. 
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solicitor,  in  answer  to  the  letter  containing  this  claim,  said  that  Bubnell 
a  reasonable  compensation  would  be  allowed  :  this,  however,  was  brown. 
done  without  the  concurrence  of  the  plaintiff,  who,  upon  its 
coming  to  his  knowledge,  refused  his  assent.  The  clerk  being 
examined  in  the  cause,  admitted  that  he  had  no  express  autho- 
rity from  the  plaintiff  or  his  solicitor,  to  accede  to  the  defendant's 
demand. 

The  conveyance  had  been  delayed  for  some  time  by  a  difficulty 
aboat  the  description  of  the  parcels,  and  afterwards  by  the  neces- 
sity of  levying  a  fine  of  part  of  the  premises.  The  plaintiff's 
solicitor  had,  after  the  defendant  was  in  possession,  furnished 
him  with  additional  papers,  which  were  required  to  give  some 
information  not  contained  in  the  abstract.  The  *plaintiff,  on  [  ^^"^^  1 
receiving  from  the  defendant  the  portion  of  the  purchase  money 
which  was  paid  to  him,  gave  a  receipt  undertaking  to  be  account- 
able for  it. 

That  part  of  the  purchase  money,  which  had  not  been  paid  to 
the  pUintiff,  had  been  ordered  into  Court. 

Mr.  Healdy  Mr.  Belt,  and  Mr.  Sivgderiy  for  the  plaintiff : 

*  ♦  The  abstract,  which  was  put  into  the  defendant's  hands 
soon  after  the  sale,  expressly  mentioned  the  reservation  :  it  was 
distinctly  brought  under  the  view  of  himself  and  his  solicitor ; 
and  it  must  be  concluded  that  he  was  from  that  time  apprised 
of  it.  •  *  Daniels  v.  Davison  A  His  taking  possession  when 
aware  of  this  difficulty,  without  intimating  to  the  plaintiff  any 
expectation  of  a  compensation,  can  only  be  attributed  to  a 
willingness  to  take  the  estate  as  it  was.  It  was  a  waiver  of  the 
objection.     Flvdyer  v.  Cocker,  ♦     »     ♦     ♦ 

Mr.  Home  and  Mr.  Pepys,  for  the  defendant :  [  171 J 

The  nature  of  the  transactions  excludes  the  presumption  of 
the  defendant's  acquiescence.  It  was  for  the  convenience  of 
both  parties  that  he  should  have  possession  ;  and  at  the  time  he 
entered,  the  correspondence  relative  to  the  title  and  to  the  pay- 
ment of  the  purchase  money  was  proceeding,  and  continued  for 
some  time  longer.  The  money  was  paid  upon  an  accountable 
t  10  R  K.  171  (16  Ves.  i49).  J  8  R.  R.  275,  227  (12  Ves.  25,  27). 
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BuBNELL.     receipt,  and  the  defendant  called  for  and  received  additional 
Hbowx.      abstracts.     All  these  circumstances  shew,  that  the  parties  did 
not  themselves  consider  the  question  of  title  to  be  settled. 

But  even  if  that  was  the  case,  if  the  title  was  accepted,  all 
questions  of  conveyance  were  still  open.  The  purchaser  might 
still  call  for  compensation  for  any  deficiency,  or  for  security 
against  any  incumbrance.  If  there  had  been  a  mortgage  appear- 
ing on  the  abstract,  the  acceptance  of  the  title,  would  not  pre- 
clude him  from  his  right  to  have  the  estate  discharged  from  it. 
One  of  the  conditions  of  sale  was,  that  the  premises  should  be 
conveyed  free  from  incumbrances ;  and  how  does  this  reserva- 
tion differ  from  an  incumbrance  ? 

Fsh,  7.        The  Lord  Chief  Babon  : 

[•  172  ]  This  is  a  bill  for  the  specific  performance  of  an  agreement. 

There  is  no  doubt  as  to  the  agreement  in  general ;  the  only 
question  is,  whether  the  defendant  is  entitled  to  have  a  deduc- 
tion made  frcm  the  purchase  money.  This  depends  on  a  con- 
sideration of  the  circumstances  of  the  case,  which  are  not  many, 
and  which  lead,  I  hope,  to  a  very  clear  conclusion. 

The  defendant  became  the  purchaser  at  the  auction  on  the 
14th  September,  1812.  By  the  conditions,  he  was  to  make  a 
deposit  at  the  time,  and  to  pay  the  residue  of  the  purchase 
money  on  the  25th  April  next,  at  which  time  he  was  to  enter 
into  possession.  It  is  observable,  that  in  the  contemplation  of 
the  parties,  the  payment  and  the  taking  possession  were  t3  be  at 
the  same  time. 

By  the  particulars  and  conditions  of  sale,  it  does  not  appear 
that  there  was  any  reservation  of  a  right  of  sporting  over  the 
premises  ;  of  course,  therefore,  the  defendant  agreed  to  purchase 
them  free  from  any  such  right.  On  the  16th  January,  1813,  the 
plaintiff's  solicitor  delivered  the  abstract ;  by  that  the  reserva- 
tion appeared.  It  must  necessarily  have  happened  that  the 
defendant's  solicitor  knew  of  it  soon  after  the  dehvery  of  the 
abstract ;  and  making  all  allowances  for  his  other  engagements, 
I  must  presume  that  the  defendant  himself  was  soon  apprised  of 
it.  When  he  saw  this,  he  saw  what  was  a  palpable  objec  ion,  I 
might  say  a  permanent  one,  for  it  was  one  that  the  plaintiff 
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could  not  remove.     If  he  had  then  stated  any  objection  on  that      Bubnell 
ground,  attention  must  have  been  paid  to  it.     I  will  not  stay  to      brown. 
enquire,  whether  the  objection  is  one  for  which  a  compensation 
would   have   been   decreed,  but  it  certainly  *mu8t  have   been       [  *173  J 
attended  to.     It  would  be  very  difficult  for  the  Court  to  decide 
what  difference  in  value  such  a  reservation  made ;  no  doubt, 
however,   the  purchaser  might  waive  the  objection,  and   the 
question  here  is  whether  he  has  not  done  so. 

The  abstract  being  in  the  hands  of  the  defendant's  solicitor, 
we  find  nothing  said  about  this  reservation,  and  on  the  3d  April 
he  writes  to  the  plaintiff's  solicitor  a  letter,  making  no  allusion 
to  any  objection,  apologising  for  not  having  sent  the  draft  con- 
veyance for  his  perusal,  and  desiring  to  be  informed,  when  and 
where  the  purcha^e  money  should  be  paid.  It  must  be  remem- 
bered that  this  was  at  a  time  when  he  was  in  full  possession  of 
the  circumstance ;  and  it  seems  to  me  to  prove  that  the  defen- 
dant had  then  no  objection  to  the  purchase  on  the  ground  of  the 
reservation.  Whether  it  was  valuable  or  not,  it  seems  neither 
the  defendant  nor  his  solicitor  thought  it  of  value  enough  to  be 
noticed  to  the  plaintiffs  solicitor.  In  addition  to  this,  in  a  few 
days  after  Brown  writes  nimself  to  the  plaintiffs  solicitor,  re- 
questing that  possession  may  be  given  up  to  him  :  he  adds,  that 
the  plaintiff  may  receive  interest  till  the  writings  are  completed. 
In  the  postscript  he  mentions  that  his  servant  can  bring  the 
draft  conveyance,  from  which  I  presume  that  it  was  drawn,  or 
that  he  supposed  that  it  was. 

The  next  letter  is  from  the  plaintiffs  soUcitor,  dated  the  9th 
April,  containing  the  authority  to  deliver  possession  ;  and  then, 
as  appears  also  from  the  other  evidence,  Brown  was  let  into  pos- 
session, without  a  word  having  been  said  upon  this  reservation. 
The  next  letter  from  the  defendant's  solicitor  contains  no  allusion 
to  any  objection,  and  thus  the  matter  continues  till  October ;  and 
I  cannot  help  thinking  the  possession  very  important  *in  this  [  •174  ] 
case,  having  been  delivered  and  taken  under  these  circum- 
stances. 

In  the  month  of  October  is  a  letter  from  the  defendant's 
solicitor  to  the  plaintiffs,  sending  the  draft  of  the  conveyance, 
and  mentioning  that  the  abstract  is  incomplete  ;  but  he  does  not 
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BuBKELL  mean  by  this  that  there  was  any  objection  to  the  title.  Though 
Brown.  ^^  speaks  of  the  abstract  being  incomplete,  it  does  not  necessarily 
import  matter  of  title  ;  it  may  have  reference  to  some  matter  of 
conveyance,  which  is  very  different.  In  this  letter  the  first  allu- 
sion is  made  to  the  reservation  in  question.  He  says  he  conceives 
Mr.  Brown  must  in  some  way  have  a  compensation  for  it,  as  it  is 
not  noticed  in  the  conditions  of  sale. 

Now,  at  this  time  Brown  had  been  in  possession  for  several 
months,  with  notice  of  the  fact,  and  this  is  the  first  mention 
made  of  it.  I  confess,  if  it  had  rested  here,  I  should  have  had 
no  doubt  that  it  was  purely  an  afterthought,  and  ought  not  to  be 
attended  to.  I  think  that  on  his  being  let  into  possession,  the 
contract  was  completed,  except  the  execution  of  the  conveyance 
and  the  payment  of  the  purchase  money ;  and  the  objection 
having  been  waived,  could  not  be  set  up  again,  without  some  act 
of  the  plaintiff's,  or  of  some  person  authorized  by  him. 

Then,  let  us  see  what  happened  afterwards.  In  December, 
the  clerk  of  the  plaintiff's  solicitor  writes,  that  no  objection  will 
be  made  to  a  reasonable  compensation.  In  a  subsequent  letter 
he  repeats  this.  Now,  in  his  evidence  he  states  that  he  had  no 
authority  for  writing  as  he  did.  It  is  clear  that  he  had  none  ; 
and  Burnell,  as  soon  as  he  heard  of  the  claim  that  was  made  for 
compensation,  immediately  refused  to  acquiesce  in  it.  It  appears 
[  'i^s  ]  to  me,  that  if  the  contract  was  previously  *completed,  it  was  im- 
possible to  set  up  any  new  contract  between  them,  without  an 
authority  given  by  Burnell. 

If  so,  it  follows  that  Brown  having  taken  possession,  his  soli- 
citor at  the  time  clearly  knowing  the  objection  that  is  now  made, 
but  neither  of  them  giving  any  intimation  of  it,  has  waived  the 
objection,  which  he  certainly  might  have  made  before,  and  he  is 
not,  from  what  has  since  taken  place,  enabled  now  to  make  it. 
The  plaintiff  is  therefore  entitled  to  the  reUef  he  prays ;  and  the 
defendant  must  pay  him  interest  on  the  remainder  of  the  pur- 
chase money,  from  the  time  of  his  taking  possession  till  the  time 
of  its  being  paid  into  Court. 

The  LoBD  Chief  Baron,  after  consulting  with  Master  Cox  as 
to  the  rate  of  interest,  directed  it  to  be  computed  at  5  per  cent.. 
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observing  that  he  had  always  been  of  opinion,  that  a  party  with- 
holding money  from  a  person  entitled  to  it,  ought  to  pay  to  the 
person  thus  injured  the  interest  which  he  might  have  made  of  it, 
if  it  had  been  paid  before.  The  only  question  in  the  cause  was 
as  to  that  single  objection,  in  which  the  defendant  was  wrong  ; 
he  must  therefore  pay  the  costs. 


BURNKLL 
r. 

Brown. 


WALTER  V.   MAUNDE. 

(1  Jacob  &  Walker,  181—188.) 

On  a  sale,  in  lots,  of  jiremises,  the  particulars  of  which  state  them  to 
be  held  under  one  lease  reserving  rent,  and  that  the  purchaser  uf  one  lot 
is  to  be  exclusively  bubject  to  the  rent,  the  other  purchasers  cannot 
object  to  the  ttle,  on  the  ground  of  a  clause  of  re-entry  on  non- 
payment, contained  in  the  lease. 

A  person  contracting  to  purchase  leasehold  property',  is  held  to 
contract  with  notice  of  the  clauses  of  the  lease. f 

Landlord  contracting  to  sell  part  of  the  demised  estate,  with  an 
apportionment  of  a  specific  amoint,  part  of  the  rent  reserved  for  the 
▼hole  estate,  can  make  a  good  title  to  it  without  the  consent  of  the 
tenant. 

Under  the  decree  in  this  cause,  certam  leasehold  premises, 
coDsisting  chiefly  of  houses  in  the  neighbourhood  of  Spitalfields, 
were  sold  by  auction  in  several  lots.  J.  Aspinall,  the  purchaser 
of  lots  28  and  83,  excepted  to  the  Master's  report  in  favour  of 
the  title. 
The  first  exception  was  on  the  following  grounds  : 
In  the  particulars  and  conditions  of  sale,  the  premises  were 
described  as  being  held  under  a  lease,  from  the  Earl  of  Halifax 
for  a  term  of  years,  subject  to  a  ground-rent  of  60L,  and  to 
several  under  leases ;  and  it  was  mentioned,  that  the  purchaser 
of  lot  9  was  to  be  exclusively  subject  to  the  payment  of  the 
ground-rent  of  60Z.  It  appeared  by  the  abstract,  that  the  original 
lease  contained  a  clause  of  re-entry  on  the  whole  premises,  in 
default  of  payment  of  the  rent. 

-f-  Where  any  of  such  clauses  are  unless    he    has    had    a    reasonable 

of  ao   exceptional     character,    the  opportunity  of  examining  the  lease, 

purchaser  cannot   be  held  to  have  Beeve  y.  Berridgf  {IHSS)  20  Q.B.Diy, 

had  constructive    notice    of    them,  523,  57  L.  J.  Q  B.  265.— 0.  A.  S. 


1820. 
Feb.  8,  12. 

liolU  Court, 

Plumeb, 

M.R. 

[181] 
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Waltee  Mr.  Hart  and  Mr.  Teed,  for  the  exception  : 

Maundk.  Under  the  clause  of  re-entry,  the  purchaser  will  be  liable  to 
[  '182  ]  the  forfeiture  of  his  estate,  upon. the  default  of  *a  third  person. 
Of  this  liability  there  was  nothing  to  apprise  him ;  for  though  a 
person  purchasing  a  leasehold  estate  must  expect  to  take  it 
subject  to  those  inconveniences,  that  are  necessarily  incident 
to  the  tenure,  such  as  a  power  of  distress ;  yet,  merely  being 
informed  that  there  is  a  lease  reserving  rent,  cannot  be  con- 
sidered to  render  him  conusant,  of  its  containing  other  and  less 
usual  remedies  for  enforcing  payment. 

Mr.  Stiff  dm,  on  the  other  side,  contended  that  the  purchaser, 
having  notice  of  the  lease,  bought,  subject  to  its  covenants. 
Hall  V.  Smith.\  A  clause  of  re-entry  is  by  no  means  unusual, 
but  what  every  one  would  naturally  be  led  to  suppose  the  lease 
contained. 

The  Master  of  the  Rolls  : 

I  think  there  is  nothing  at  all  in  this  objection.  It  was  pro- 
perly admitted,  that  though  the  purchaser  is  liable  to  be  called 
on  for  the  rent,  and  even  to  be  distrained  on  for  it,  and  may  thus 
be  put  to  very  great  inconvenience,  yet  that  would  not  form  a 
ground  for  rejecting  the  title.  If  that  were  urged  as  an  objection, 
the  answer  would  be,  that  when  several  parts  of  an  estate  held 
under  an  entire  lease  are  sold,  the  exoneration  of  one  part  from 
the  rent,  does  not  mean  that  the  rights  of  the  landlord  are  to  be 
altered ;  he  is  not  a  party  to  the  sale.  The  purchaser  must 
know  this ;  and  knowing  that  there  was  a  holding  by  one  leaae 
under  Lord  Halifax,  and  that  his  rights  were  to  remain 
untouched,  he  would  come  with  a  very  bad  grace  to  create  any 
difficulty  on  that  head.  Now,  I  do  not  see  how  to  distinguish 
between  that  objection  and  the  present,  which  applies  only  to 
another  remedy  for  the  recovery  of  the  rent. 
[  133  ]  It  is  said  that  the  purchaser  was  only  apprised  of  what  is  at 

law  incident  to  the  tenure  ;  but,  having  notice  of  the  lease,  must 
we  not  consider  that  he  had  constructive  notice  of  this  clause  ? 
It  is  a  clause  very  usually  inserted ;  and  why  did  he  not  look 
t  9  E.  E.  313  (14  Ves,  426). 
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into  the  lease  itself  ?  To  both  the  objections,  therefore,  I  think  w.xltbb 
that  the  same  answer  is  applicable ;  namely,  that  ha  had  either  Maunde. 
reAl  or  constructive  notice  at  the  time  of  the  s  ile.  The  true 
meaning  of  what  is  contained  in  the  particular  of  sale  is,  that 
though  the  landlord  was  to  continue  to  have  the  same  rights 
over  the  \«hole  estate,  yet  as  between  the  diflferenfc  purchasers, 
inter  $e,  the  purchaser  of  lot  9  only  was  to  be  liable  to  the  rent. 


The  particulars  stated,  that  lot  28  was,  together  with  other 
parts  of  the  estate,  in  lease  to  H.  C.  Granger  for  a  term  of  31 
years,  from  Lady -Day,  1797,  at  the  yearly  rent  of  160/.  for  the 
whole ;  it  was  added,  that  the  purchaser  of  this  lot  was  to  be 
entitled  to  an  apportionment  of  85Z.,  part  of  the  said  rent  of 

The  second  objection  was,  that  a  good  title  could  not  be  made 
to  this  apportionment. 

Mr.  Hart  and  Mr.  Teed,  for  the  exception  : 

This  objection  refers  to  the  remedies,  which  the  purchaser 
will  have  against  his  under-tenants.  The  subject  of  his  purchase 
Ls  an  apportioned  rent  of  85/.,  and  he  is  entitled  to  be  put  into 
the  same  situation  with  respect  to  the  recovery  of  that  85/.  as  if 
he  were  the  assignee  of  an  entire  rent.  It  ought  to  be  appor- 
tioned in  the  only  manner,  that  will  invest  the  purchaser  with 
sufficient  power  to  enforce  payment,  namely,  by  agreement  with 
the  lessee.     *     *     * 

Mr.  Sugderiy  against  the  exception.     »     ♦     *  [  184  ] 

Mr.  Hart,  in  reply.     *     *     »  [  187  ] 

The  Masteb  of  the  Bolls: 

I  have  not  at  present  much  doubt  upon  this  subject.  The 
objection  is,  that  no  title  can  be  made  to  the  apportionment 
which  has  been  contracted  for.  It  is  not  necessary  to  consider, 
therefore,  what  are  the  remedies  that  the  purchaser  will  have, 
bat  whether  he  can  have  a  title.  Now,  if  it  is  competent  to  the 
landlord  to  apportion  it,  then  a  good  title  can  be  made ;  but  the 
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Walter  argument  has  been  on  a  different  point,  that  he  cannot  have  the 
Maunde.  same  plenitude  of  remedy  as  in  the  case  of  an  entire  rent.  The 
[■  •igg  ]  first  answer  to  this  is,  you  contracted  to  *purchase  an  apportion- 
ment. If  by  law  certain  remedies  are  attached  to  an  apportion- 
ment, and  others  are  not,  unless  by  the  consent  of  the  tenant, 
you  must  take  only  what  belongs  to  an  apportionment,  without 
his  consent ;  for  you  were  dealing  only  with  the  landlord.  If  there 
be  any  larger  remedies,  that  belong  to  an  entire  rent,  the  answer 
is,  you  did  not  contract  for  them. 

As  to  some  of  the  general  remedies,  it  has  been  decided,  that 
they  belong  equally  to  an  apportionment.  It  might  have  been 
contended  that  the  tenant  has  contracted  only  for  the  payment 
of  one  rent,  and  that  the  landlord  could  not  apportion  it,  and 
thus  render  the  tenant  liable  to  a  multiplicity  of  actions  ;  but 
the  answer  is,  that  it  is  the  tenant's  own  fault  if  he  suffers  these 
actions  to  be  brought.  It  has  been  decided  in  many  cases,  that 
remedies  which  appear  to  belong  only  to  the  original  landlord  go 
to  his  assignee.  I  do  not  know  in  what  way  it  can  be  said,  that 
he  is  not  to  have  the  power  of  distress  as  well  as  covenant. 

On  the  whole,  I  do  not  see  that  the  purchaser  has  contracted 
for  more  remedies  than  he  will  have ;  and  there  is  nothing  to 
shew  that  he  will  not  have  all  the  remedies,  which  the  law  gives 
for  the  recovery  of  rents. 

This  is  my  present  impression ;  but  I  will  consider  it,  and 
mention  it  again. 

Feb,  12.  The  Master  of  the  Rolls  observed,  that  he  remained  of  the 

same  opinion. 

Exception  ox  er-ruUd,  + 

*-  Beg.  Lib.  B.  1819,  fo.  403. 
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HARVEY  V.  TEBBUTT.  1820. 


(1  Jacob  &  Walker,  197—204.) 


I^h,  17. 


A  mortgagee  resisting  the  right  to  redemptioii,  on  the  ground  of  a  decree  Rolls  Cimrt^ 

ol  foreclosure  ooUosiyely  obtained,  decreed  to  pay  ao  much  of  the  coflts  Plumer, 

18  was  occasioned  by  his  resistance.  ^'  ^' 

Plaintiff  examining  a  defendant  as  a  witness  pays  his  costs.  [  1^  1 

James  Altet,  in  the  years  1802  and  1808,  mortgaged  certain 
freehold  estates  in  the  coonty  of  Lincohi,  of  which  he  was  seised 
in  fee,  to  the  defendant  John  Tebbutt,  for  a  term  of  1,000  years, 
for  securing  two  sums  of  1,B00Z.  and  700Z.,  with  interest.  In 
Aogost,  1806,  he  executed  deeds,  conveying  all  his  real  estates, 
comprisiDg  the  mortgaged  premises,  to  the  plaintiffs,  G.  Harvey 
and  J.  HaUiday,  upon  trust  to  sell  for  payment  of  his  debts.  In 
April,  1808,  he  became  bankrupt,  and  George  Gee,  one  of  the 
defendants,  and  W.  Snaith,  since  deceased,  were  appointed  his 


The  assignees,  conceiving  that  some  act  of  bankruptcy  had 
been  committed  by  Alvey  prior  to  the  trust-deeds  of  August, 
1806,  or  that  the  execution  of  these  deeds  was  itself  an  act  of 
bankruptcy,  filed  a  bill  in  the  Exchequer,  for  the  purpose  of 
having  them  cancelled,  *and  to  restrain  the  trustees  from  pro-  [  •iQS  ] 
ceeding  for  the  recovery  of  the  rents.  In  this  suit  they  obtained 
the  common  injunction  for  want  of  an  answer,  which,  on  the 
answer  coming  in,  was  dissolved,  and  it  did  not  appear  that  any 
farther  proceedings  had  taken  place  in  it. 

In  Michaelmas  Term,  1809,  Tebbutt  filed  a  bill  of  foreclosure 
against  the  assignees,  as  the  persons  entitled  to  the  equity  of 
redemption,  not  noticing  the  deeds  of  August,  1806.  In  the 
progress  of  this  suit,  a  verbal  agreement  was  entered  into 
between  the  solicitors  of  Tebbutt  and  of  the  assignees,  that  a 
decree  of  foreclosure  should  be  suffered  to  pass ;  that  a  sufficient 
part  of  the  mortgaged  premises  should  then  be  sold  to  pay  what 
vas  due  to  Tebbutt,  and  that  the  remainder  should  be  given  up 
to  the  assignees.  In  consequence  of  this  agreement,  a  final 
decree  of  foreclosure  against  the  assignees  was  obtained  in  April, 
1813.    The  answer  of  the  assignees  was  taken  without  oath. 

The  bill  in  the  present  suit  was  filed  in  May»  1813,  by  the 
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Habvet  trustees  of  the  deed  of  August,  1806,  against  Tebbutt,  and  Gee, 
Tebbutt.  *h®  surviving  assignee,  praying  that  the  decree  of  foreclosure 
might  be  declared  void,  and  that  the  plaintiffs  might  be  declared 
entitled  to  redeem.  It  also  stated  that  Tebbutt  had  coUusively 
permitted  the  assignees  to  receive  the  rents  of  the  mortgaged 
premises,  and  prayed  that  he  might  be  charged  in  account  with 
these  sums. 

Tebbutt,  in  his  answer  to  the  original  bill,  and  also  in  his 
answer  to  an  amendment  afterwards  inserted,  insisted  that  some 
act  of  bankruptcy  had  been  committed  by  Alvey,  prior  to  the 
execution  of  the  trust-deeds,  and  that  the  assignees  were,  there- 
[*199]  fore,  entitled  to  the  equity  *of  redemption:  he  relied  on  the 
foreclosure,  as  giving  him  an  absolute  title ;  and  denied  any 
agreement  on  the  subject  between  his  solicitor  and  the  solicitor 
of  the  assignees.  This,  however,  was  established  in  evidence  by 
the  plaintiffs.  No  evidence  was  gone  into  on  the  part  of  Tebbutt. 
The  other  defendant.  Gee,  admitted  the  validity  of  the  trust- 
deeds,  and  did  not  dispute  that,  under  them,  the  equity  of 
redemption  was  vested  in  the  trustees.  He  was  examined  as  a 
witness  on  the  part  of  the  plaintiffs. 

Mr,  Owen  and  Mr.  Treslove,  for  the  plaintiffs : 

*  *  This  is  one  of  the  cases  where  the  Court  will,  departing 
from  its  usual  rule,  fix  the  mortgagee,  on  account  of  gross  mis- 
conduct, with  the  costs,  or  at  least  with  so  much  as  has  been 
occasioned  by  that  misconduct.     ♦     ♦    * 

[  200  ]  ^f'f''  Simpkinson,  fey:  the  defendant  Tebbutt : 

We  cannot  now  dispute  the  plaintiff's  right  to  redeem  ;  the 
only  question  is  as  to  the  costs.  Tebbutt's  reason  for  not 
joining  the  present  plaintiffs  in  his  former  suit  was,  that  he 
conceived  their  deed  to  be  void ;  and  though  he  was  misadvised 
in  this,  the  Court  will  not  go  so  far  as  to  give  costs  against  a 
mortgagee,  merely  from  his  having  proceeded  by  mistake,  and 
having  made  an  erroneous  defence.  There  could  not  have  been 
any  design  to  defraud,  for  he  was  to  obtain  nothing  by  the 
transaction  but  what  was  due  to  him.  He  will  suffer  sufficiently 
for  his  error,  by  losing  the  costs  of  the  former  ineffectual  suit. 
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The  Master  of  the  Rolls  :  Harvey 

The  counsel  for  the  defendant,  Tebbutt,  has  very  properly     tebuutt. 
admitted,  what  has  reduced  this  case  to  the  only  real  question, 
that  of  costs,  not  insisting,  as  his  client  in  his  answers  has  done, 
apon  the  decree  of  foreclosure.    It  is  impossible  that  could  be 
maintained ;  for  the  bill  was  filed  with  an  antecedent  knowledge 
of  the  conveyance  to  the  plaintiffs,  evidenced  as  well  by  the 
letters  of  the  defendants,  as  by  the  pendency  of  the  suit  in  the 
Exchequer,  of  which  it  is  clear  that  he  had  notice.    In  that  suit 
an  attempt  was  made  by  the  assignees  to  defeat  the  right  of  the 
plaintiffs :  the  attempt  failed,  for  the  injunction  had  been  dis- 
sol?ed;  the  defendant,  nevertheless,  files  his  bill  for  a  fore- 
dosore,  without  making  Harvey  and  Halliday  parties,  though  it 
^9  clear,  that,  subject  to  the  mortgage,  *they  were  entitled  to      [  ^^oi  ] 
the  premises.     It  is  said  that  this  was  by  mistake;  that  he 
supposed  them  to  have  no  right,  as  there  might  have  been  some 
prior  act  of  bankruptcy,  or  the  execution  of  the  deed  might 
itself  have  been  one.     Now,  if  he  had  entertained  this  opinion, 
what  injury  would  it  have  done  him  to  have  made  them  parties, 
to  give  them  at  least  an  opportunity  of  agitating  the  question  ? 
fiat  it  is  clear  that  it  was  not  a  mistake ;  if  so,  how  is  it  that  he 
insisted  on  the  decree  in  his  answers?    He  might  have  dis- 
covered his  error,  before  he  had  persevered  in  it  for  ten  years. 
He  negatived  their  right  to  redeem,  setting  up  as  a  bar  to  them', 
the  decree  of  foreclosure  thus  wrongfully  obtained. 

It  is  impossible  to  excuse  him  on  the  ground  of  mistake. 
TVhat  motive  he  may  have  had  to  act  in  favour  of  Gee,  and  to 
consider  him  as  alone  entitled  to  redeem,  does  not  appear.  It 
does  not  seem  of  any  consequence  to  him  which  was  to  redeem, 
a3,  in  either  case,  he  was  to  be  paid  his  whole  principal  and 
interest.  It  is  di£Scult,  therefore,  to  discover  the  motive  that 
indaoed  him  to  lend  himself  to  one  party ;  but  he  certainly  did 
not  act  under  a  mistake. 

Then,  if  a  party  will  thus  conduct  himself,  what  is  to  be  the 
consequence  ?  It  is  rightly  admitted  that  he  cannot  have  the 
benefit  of  the  decree  of  foreclosure;  of  course,  it  cannot  bind  the 
plaintiffs,  who  were  wilfully  omitted  to  be  made  parties  to  it ; 
nor  can  it  bind  the  creditors  claiming  under  the  deed,  and  he 
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Hahvet     cannot  be  allowed  to  tack  to  his  mortgage  debt  the  costs  he 
Tbbbutt.     incurred  by  that  proceeding,  as  against  those  who  are  entitled 
to  redeem. 

The  only  question  that  is  sustainable  is,  whether  this  party, 
[  *202  ]      having  a  clear  right  to  insist  upon  his  mortgage  *debt,  is,  upon 
a  bill  filed  to  redeem,  to  be  deprived  of  that  which  is  usually 
allowed  to  mortgagees,  namely,  the  payment  of  his  costs ;  is  this 
case  an  exception  to  the  general  rule  that  a  mortgagee  is  entitled 
to  his  costs?    Now,  in  the  first  place,  this  rule  is  not  universal : 
there  may  be  cases  of  misconduct  of  such  a  nature  that  the 
mortgagee  shall  not  only  be  deprived  of  his  own  costs,  but  that 
he  shall  be  made  to  pay  those  of  the  mortgagor.    This  is  the 
doctrine  of  the  Lord  Chancellor  in  Detillin  v.  Gale  A    He  there 
used  great  caution  in  breaking  in  upon  the  general  rule  ;  but  he 
thought  that  there  might  be  excepted  cases,  and  that  that  case 
was  one.    He  refers  also  to  a  case  of  ShutUeworth  v.  Lowther^ 
where  the  mortgagee  was  made  to  pay  costs,  on  the  ground  of  his 
having  refused  a  tender  made  to  him  by  the  mortgagor.     This 
case,  then,  is  a  clear  authority,  as  well  as  that  in  the  Court  of 
Exchequer,  where  that  Court  determined  that  the  mortgagee  had 
so  conducted  himself  that  he  should  not  only  be  precluded  from 
receiving  his  own  costs,  but  should  pay  those  of  the  other  party. 
Then  is  this  one  of  the  excepted  cases  ?    I  think  it  is,  as  to 
all  that  part  of  the  expence  that  has  been  occasioned  by  the  bill 
of  foreclosure  filed  in  collusion  with  Gee.    As  to  so  much  of  the 
suit  in  which  the  plaintiff's  right  to  redemption  is  controverted, 
on  the  ground  of  the  foreclosure,  and  all  the  evidence  rendered 
necessary  by  that  resistance  on  the  part  of  the  defendant,  he 
being  wrong  in  it,  ought  to  pay.     It  is  an  adjunct  made  by  him 
to  the  ordinary  proceedings  for  a  redemption;  and  it  is  not 
therefore  reasonable  that  the  mortgagor  should  be  liable  to  the 
expence  of  it.    Beyond  that  he  is  not  bound  to  pay :  he  must 
receive  his  costs  as  to  so  much  of  the  suit  as  was  necessary  for 
the  redemption. 
[  203  ]  With  respect  to  Gee,  if  he  had  not  been  examined  as  a  witness, 

he  would  have  been  precluded  from  receiving  his  costs;   for, 
though  he  has  retracted  his  opposition  to  the  plaintiff's  claim, 
t  6  E.  E.  192  (7  Vo8.  683). 
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yet  the  effect  of  that  would  only  have  been  to  excuse  him  from      Habvby 
paying  costs,  not  to  entitle  him  to  receive.    His  costs,  therefore,     tebbutt. 
mast  be  paid  by  the  plaintiffs,  and  they  are  not  to  recover  them 
over  from  Tebbutt ;  for  it  is  their  act  that  enables  him  to  get 
them ;  and  the  payment  of  them  is  not  the  necessary  result  of 
the  former  collusion. 

The  decree  must  be  for  a  redemption  by  the  plaintiffs ;  and  an 
enquiry  before  the  Master  of  what  Tebbutt  has  received,  or, 
without  wilful  default,  might  have  received  from  the  mortgaged 
premises,  the  subsequent  costs  to  be  reserved  till  further 
directions. 

His  Honour  doth  declare  that  the  plaintiffs,  as  trustees  under 
the  mdentures  of  the  11th  and  12th  days  of  August,  1806,  in 
the  pleadings  mentioned,  ought  to  be  let  in  to  redeem  the  mort- 
gaged premises  in  the  bill  mentioned,  notwithstanding  the  decree 
made  in  the  cause  of  Tebbutt  against  Gee  and  Smith,  bearing 
date  the  13th  February,  1814,  in  the  pleadings  mentioned  ;  and 
therefore  doth  order  and  decree,  that  it  be  referred,  &c. ;  to  take 
an  account  of  what  is  due  to  the  defendant  J.  T.,  for  principal 
and  interest  on  the  mortgage  security  in  the  pleadings  men- 
tioned, and  to  tax  him  the  costs  of  this  suit,  so  far  as  the  same 
is  a  suit  to  redeem  *the  said  mortgaged  premises.  And  it  is  l  *204  ] 
ordered,  that  the  said  Master  do  tax  all  parties  the  costs  of  this 
suit,  so  far  as  the  same  have  been  occasioned  by  the  defendant's 
eontroverting  the  plaintiff's  right  to  redeem.  And  it  is  further 
ordered,  that  the  said  Master  do  take  an  account  of  the  rents 
and  profits  of  the  said  mortgaged  premises,  come  to  the  hands 
of  the  said  defendant  J.  T.,  or  to  the  hands  of  any  other  person 
or  persons,  for  his  use,  or  which,  without  his  wilful  default, 
might  have  been  received  therefrom.  And  it  is  ordered,  that 
the  said  Master  do  deduct  what  he  shall  find  due  on  account 
of  such  rents  and  profits,  and  the  amount  of  the  plaintiff's  costs, 
occasioned  by  the  defendant's  controverting  the  plaintiff's  right 
to  redeem  as  aforesaid,  from  what  the  said  Master  shall  find  due 
for  principal  and  interest  and  costs,  as  far  as  the  suit  is  a  suit  to 
redeem  as  aforesaid,  &c.t 

t  Beg.  Lib.  A.  1819,  fo.  889. 
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MA8SEY  V.  BAlfNER 

(1  Jacob  &  Walker,  241—251.) 

Agent  acting  gratuitously  charged  with  loss  arising  from  failure  of 
his  bankers,  having  paid  in  the  monies  to  his  own  account. 

Agent  depositing  money  with  a  banker  to  his  own  account  cannot 
relieve  himself  from  liability  by  informing  his  principal  of  the  payment, 
without  a  correct  specification  of  the  particulars. 

Trustee,  agents,  &c.  are  expected  to  take  the  same  care  of  the  trust- 
funds,  as  a  reasonable  attention  to  their  own  affairs  would  dictate  to 
them  to  take  of  their  own  property. 

Maby  Banker,  a  milliner  at  Liverpool,  being  in  embarrassed 
circumstances,  a  deed  was  prepared,  dated  16th  March,  1815, 
containing  a  general  assignment  *of  all  her  property  to  the 
plaintiffs  in  trust  for  the  benefit  of  her  creditors,  who  should 
execute  the  deed.  It  was  provided,  that  if  at  the  end  of  two 
calendar  months  from  the  date  of  the  deed,  creditors  whose  debts 
should  amount  to  402.  should  refuse,  neglect,  or  omit  to  execute 
it,  it  should  be  in  the  option  of  Mary  Banner  to  declare  it  void 
or  vaUd ;  and  if  she  declared  it  void,  it  should  be  void ;  but  if 
she  should  keep  to  and  abide  by  it,  she  should  receive  and  take 
the  dividends  and  share  of  the  outstanding  parties;  nevertheless, 
the  said  Mary  Banner  was  to  have  power  to  enlarge  the  time 
limited  for  the  eventual  operation  of  the  deed,  for  the  further 
space  of  two  calendar  months.  Difficulties  having  arisen  in 
procuring  the  signatures  of  the  creditors,  the  execution  of  the 
deed  by  Mary  Banner  was  delayed  for  some  time :  according  te 
the  statement  in  the  answer,  till  the  2nd  of  August,  1816,  bat 
the  precise  time  did  not  appear. 

At  the  time  that  the  deed  was  prepared,  the  defendant,  who  wae 
an  accountant  at  Liverpool,  and  the  brother  of  Mary  Banner, 
proposed  gratuitously  to  superintend  the  management  of  his 
sister's  affairs,  to  collect  the  debts,  and  to  direct  the  sales  of  her 
property.  This  offer  being  acceded  to  by  the  plaintiff  Williams, 
one  of  the  trustees,  and  a  principal  creditor,  the  defendant 
accordingly  proceeded  to  collect  the  property.  The  sums  which 
he  received  from  time  to  time  he  paid  into  the  banking  house  of 
Messrs.  Aspinall  &  Company,  at  Liverpool,  who  were  his 
bankers,  to  his  own  account.    In  June,  1816,  Messrs.  Aspinall 
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Sl  Company  failed;   the  balance  at  that  time  dae  from  the      Masset 
defendant,  for  the  Bums  received  by  him  from  his  sister's  estate,      bankeb. 
was  674/.  10«.  Sd.j  of  which  665Z.  19«.  6d.  was  in  the  hands  of 
the  bankers. 

The  bill  was  filed  for  an  account  of  the  sums  received  by  the       [  243  ] 
defendant,  and  prayed  that  he  might  be  charged  with  this  sum 
of  674/.  10s.  Sd. 

The  defendant  said  that  he  had  always  considered  the  monies 
received  by  him,  from  his  sister's  estate,  as  trust-monies,  and 
that  he  had  never  drawn  out  or  used  any  part  of  them.  He 
also  stated,  that  in  consequence  of  the  delay  that  took  place  in 
the  execution  of  the  deed,  he  wrote  to  the  plaintiff,  Williams,  on 
the  25th  of  January,  1816,  apprising  him  that  the  money  was  in 
one  of  the  banks  at  Liverpool,  and  that  he  would 'not  be  answer- 
able for  it,  though  confident  of  its  security.  Williams,  in  answer, 
told  him  that  the  better  way  would  be,  for  him  to  keep  the  deed 
and  all  in  his  possession.  This  the  defendant  considered  as 
acquiescence  in  the  course  he  had  taken. 

It  appeared  that  it  was  usual  with  Messrs.  Aspinall  &  Co.,  as 
well  as  with  the  other  bankers  at  Liverpool,  to  allow  interest  on 
the  balances  left  in  their  hands. 

The  cause  was  heard  before  the  Vioe-Ghancellob  on  the 
6th  November,  1819,  who  pronounced  a  decree  in  favour  of  the 
plaintiff,  but  without  costs. 

The  defendant  appealed  from  the  decree  of  the  Yige- 
Chakcellob  ;  and  a  motion  was  made  to  stay  the  proceedings 
till  the  hearing  of  the  appeal.  On  the  motion  being  made,  the 
Lord  Chancellob  directed  the  appeal  to  be  set  down  and  argued 
at  the  same  time. 

Mr.  Rose,  for  the  plaintiffs. 

Mr.  Agar  and  Mr.  Spence,  for  the  defendant. 

{Knight  v.   Lord  Plymouth^  t  Adams  v.  Claxton,  I   Wren  v.        [  244  ] 
Kirton,  §  and  other  cases  were  cited.] 

t  2  Atk.  480.  §  8  R.  B.  174  (11  Vos.  377). 

}  5  B.  R.  263  (6  Vea.  r 
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HAfisET      The  Lord  Chancellob  : 

V, 

Baknbb.  This  cause  came  before  me  on  a  motion  to  stay  proceedings 
pending  an  appeal  from  the  decree  of  the  Vicb-Chancellob,  by 
which  he  directed,  that  Mr.  Banner  should  be  personally 
answerable  for  the  sum  lost  by  the  failure  of  the  bankers,  in 
whose  hands  he  had  placed  it. 

If  the  matter  had  rested  merely  on  the  grounds  stated  for  the 
motion,  it  would  be  very  difficult  to  have  stayed  the  proceedings ; 
for  the  decree  having  stated  the  sum  that  he  was  to  pay,  the 
Court  might  have  adopted  a  course  that  would  have  enabled  it 
to  do  him  justice  in  the  event  of  the  reversal  of  the  decree ;  but 
it  is  quite  obvious,  that  it  is  very  difficult  to  state  the  reasons 
for  staying  the  proceedings,  without  going  largely  into  the 
merits ;  and  I  therefore  directed  the  appeal  to  be  set  down  to  be 
heard  at  the  same  time. 

The  case  is  one  of  great  importance,  with  reference  to  the 
general  principles  on  which  it  must  be  decided,  and  of  great 
hardship  with  reference  to  the  party  to  be  charged ;  if  the  final 
result  be  that  he  is  to  pay  it,  I  hardly  know  of  any  case  in 
which  the  creditors  would  act  more  worthily,  if  they  were  to 
treat  him  with  tenderness,  than  this. 

The  defendant  is  an  accountant  in  Lancashire,  and  he  is 
represented  to  me  as  not  being  liable  to  the  bankrupt  laws.     The 

[  ♦246  ]  circumstances  began  with  the  insolvency  *of  his  sister,  on  which 
it  was  proposed,  that  a  provision  should  be  made  for  her 
creditors,  without,  if  possible,  incurring  the  danger  of  a  bank- 
ruptcy. Accordingly,  the  deed  of  March,  1815,  is  drawn  up. 
Mary  Banner,  if  any  creditors  to  the  amount  of  401.  should  not 
sign,  was  to  have  an  option  to  declare  it  void.  I  notice  this 
clause,  because  it  has  been  observed  on  at  the  Bar,  though  not 
affecting  the  grounds  on  which  the  decision  must  be  made. 
Whether  the  trustees  were  to  act  immediately,  or  at  a  future 
time,  the  deed  itself  furnishes  no  clue,  as  to  the  mode  in  which 
the  trustees  were  to  be  charged ;  and  Banner  having  acted  on 
their  behalf,  his  liability  must  depend,  not  on  any  thing  in  the 
deed,  but  on  general  principles  resulting  from  law  and  equity,  as 
here  administered. 
We  must  resort  to  his  answer  for  some  of  the  circumstances. 
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He  says,  that  in  consequence  of  difficulties  and  delays  having      Masbet 
arisen  in  procuring  the  signatures  of  several  of  the  creditors,  the      banneb. 
trnst  deed  was  not  executed,  as  he  believes,  till  the  2nd  of  August, 
1616 ;  we  must  take  that  to  be  the  date,  and  whether  that  delay 
in  the  execution  was  owing  to  any  apprehension,  that  some  of 
the  creditors  would  take  out  a  commission,  or  to  the  circumstance 
of  Bishop,  one  of  the  creditors,  having  refused,  does  not  appear 
to  me,  in  my  view  of  the  case,  to  be  very  material.    He  then 
says,  that  he  was  gratuitously  to  superintend  his  sister's  affairs, 
and  admits  a  balance  of  674{.  10^.  9d.  as  the  nett  amount  of  the 
proceeds  of  her  estate  ;  this  he  paid  at  different  times  into  the 
banking-house  of  Messrs.  Aspinall  &  Company,  of  which  pay- 
ment he  says  the  plaintiffs  had  notice  in  the  manner  after 
mentioned,  so  that  we  must  look  at  the  subsequent  part  of  the 
answer,  to  see  what  species  of  notice  it  was  that  they  had,  and 
whether  it  was,  or  was  not,  a  notice  applying  to  the  respective 
times,  when  each  of  the  sums  that  constituted  the  whole  was 
paid.    He  then  ^proceeds  to  admit  that  Aspinall  &  Co.  were  his      [  *216  ] 
private  bankers,  that  the  sums  in  question,  were  paid  in  to  his 
own  account,  and  that  they  were  mixed  with  his  own  monies, 
bat  were  always  considered  by  him  as  trust  monies,  and  he 
never  drew  out  or  used  any  part  of  them  :  and  that,  but  for  the 
delay  in  the  execution  of  the  trust  deed,  they  would  have  been 
distributed  amongst  the  creditors. 

He  then  says,  that  in  order  to  remove  all  i)ossibility  of  being 
considered  liable,  and  to  give  the  plaintiffs  an  opportunity  of 
eiercising  their  own  discretion,  as  to  what  should  be  done  with 
these  monies  in  the  mean  time,  he  sent  to  the  plaintiff,  Williams, 
a  letter  of  the  25th  of  January,  1816,  in  which  he  writes  thus  : 
"  1  send  you  my  sister's  deed,  and  request  you  will,  as  soon  as 
possible,  procure  the  remaining  signatures  in  London,  and 
retom  the  same.  The  dividend  will  be  6«.  &d.  to  Is.  and  I  am 
very  anxious  that  the  creditors  should  receive  it.  It  is  in  the 
bank  here,  and  I  will  not  feel  answerable  for  it,  though  I  am 
confident  of  its  security.  One  of  our  banks  to-day  suspends  its 
payments.  Toa  are  aware  every  signature  must  be  obtained 
before  a  dividend  can  be  made :  when  they  have  all  executed 
with  you,  we  will  again  send  it  to  Mr.  Bishop."    This  I  take  to 
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Massxt  be  what  he  alluded  to  before,  when  he  said,  that  the  plaintiffs 
Bakksh.  ^&<I  notice  of  the  payments  made  by  him  to  Messrs.  Aspinall 
and  Son.  The  plaintiffs  expressed  no  disapprobation  at  the 
money  remaining  in  the  bank,  but,  as  he  says,  acquiesced  in  it, 
and  on  the  23rd  of  April,  1816,  Williams  writes  to  him,  and  at 
the  end  of  his  letter  says,  '*  I  think  the  better  way  will  be  to 
keep  the  deed,  and  all,  in  your  possession."  The  meaning  of 
this  expression,  you  are  to  keep  the  deed,  is  obvious  ;  and  it  has 
been  argued,  that  keeping  all  in  his  possession,  was  meant  to 
apply  to  the  money  in  the  same  sense. 
[*247]  It  seems,  that  Messrs.  Aspinall's  bankruptcy  was  in  *June, 

1816,  before  he  was  aware  of  the  execution  of  the  deed  by  all  the 
creditors,  and  the  question  is,  whether  he  is  answerable  for 
what  was  deposited  with  him.  Now  he  had  undertaken  to 
collect  the  property,  for  the  benefit,  as  it  seems  to  me,  of  the 
trustees,  in  case  the  instrument  should  become  effectual, 
without  danger  of  its  being  an  act  of  bankruptcy,  and  if  not,  or 
if  it  was  not  to  become  available  from  not  being  signed  by  the 
creditors,  then  he  was  to  be  a  gratuitous  collector  for  his  sister, 
she  being  in  that  case,  of  course,  liable  to  be  assailed  by  her 
creditors,  with  the  usual  process  of  the  law.  To  some  one  or 
other,  then,  he  was  clearly  answerable  for  the  monies  that  he 
received ;  he  was  liable  in  the  same  manner  as  other  persons 
acting  as  trustees,  executors,  receivers  or  assignees;  and  the 
principle  applying  to  all  these  classes  of  persons  is  properly 
expressed  in  these  terms ;  that  the  Court  does  not  expect  them 
to  take  more  care  of  the  property  entrusted  to  them  than  they 
would  do  of  their  own ;  but  it  is  material  to  ascertain  what  is  the 
meaning  of  this. 

Looking  again  at  the  case  of  Wren  v.  KirtoUj^  I  think  the 
decision  there  right;  but  if  a  person,  suppose  a  receiver  of  this 
Court,  undertakes  to  receive  rents  in  the  country,  he  cannot  send 
them  in  cash,  and  if  he  collects  in  paper,  taking  the  same  care 
with  respect  to  it  as  a  reasonable  attention  to  his  own  affairs 
would  dictate  to  him  to  take,  if  it  was  for  himself ;  if  he  remits 
what  he  has  collected,  by  the  best  bills  he  can  find,  by  the  same 
means  that  would  be  reasonable,  if  it  were  on  his  own  account ; 

t  8  E.  E.  174. 
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then  I  should  say,  that  it  would  be  very  difficult  to  charge  him,      Masset 
for  he  has  done  the  best  that  he  could  for  his  employers.    But  I      baknbb. 
cannot  persuade  myself  that  the  principle  is  satisfied,  unless  the 
result  is  as  beneficial  to  them  as  it  would  be  to  himself.   Now,  in 
the  case  of  Wren  v.  Kirton  the  remittances  were  to  the  general 
aecoont  of  the  receiver  in  London ;  there  was  nothing  to  dis- 
tinguish *them  :  I  do  not  know  whether  he  was  liable  to  bank-      [  •248  ] 
nipt  laws,  but  if  he  was,  and  if  he  had  failed,  then  supposing 
him  to  have  been  receiver  for  several  estates,  how  would  it  have 
been  possible  to  say  how  much  belonged  to  each  ? 

There  is  one  case  that  is  quite  familiar  in  this  Court :  that  of 
assignees :  if  an  assignee  pays  money  into  his  banker's  hands,  as 
money  belonging  to  the  estate,  and  the  banker  fails,  the  assignee 
is  undoubtedly  clear  from  the  loss ;  but  if,  instead  of  distin- 
guishing it,  he  pays  it  all  to  his  own  account,  then  it  is  his 
account  there  :  there  is  nothing  like  a  declaration  of  trust  of  it, 
and  it  is  familiar  to  consider  him  as  having  it  in  the  banker's 
hands  for  himself,  making  him  liable  for  it,  and  charging  him 
with  interest  at  the  rate,  since  the  late  statute,  of  20Z.  per  cent. 
This  is,  because,  if  he  had  become  bankrupt,  it  would  have  gone 
to  the  credit  of  his  estate ;  for  it  is  clear  in  that  case,  that  if  the 
bankers  had  any  account  with  him  by  way  of  set-off,  that  set-off 
would  affect  equally  his  money,  and  the  money  of  the  estate  paid 
in  to  his  account ;  they  have  no  notice  that  it  belongs  to  the 
estate :  the  account  is  between  him  and  them. 

The  same  has  been  the  case  with  executors  and  trustees,  and 
I  apprehend,  that,  for  the  safety  of  mankind,  the  principle  must 
be,  that  if  you  desire  to  deal  for  me  as  you  would  for  yourself,  it 
most  be  so,  that  the  dealing  for  me,  if  unfortunate,  shall  not  be 
more  so  to  me  than  it  would  have  been  to  you,  if  it  had  been  for 
yourself.  In  the  case  of  the  assignee,  if  he  fails,  his  estate  has 
all  the  benefit  of  the  money,  the  parties  for  whom  he  acts  have 
none:  he  does  not,  therefore,  deal  for  them  as  he  would  for 
himself.  I  cannot  doubt  that  this  principle  has  been  acted  on 
with  trustees  and  executorSy  who  are  equally  gratuitous  agents 
with  this  defendant. 

Now,  what  is  this  case  ?    Looking  at  the  banker's  books,  and       [  249  ] 
at  the  schedule  to  his  answer,  it  is  impossible  to  say  that  the 
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MA88BT  sums  were  paid  in  as  he  received  them ;  and  I  think  it  does  not 
BjJmiL  Bppear,  that  at  the  date  of  that  letter  of  the  25th  of  January, 
1816,  he  had  the  sum  which  he  mentions  in  their  hands.  There 
seems  to  have  been  the  same  course  of  dealing  with  them,  from 
his  beginning  to  act  as  collector  down  to  the  bankruptcy,  as 
there  was  previous  to  the  commencement  of  his  agency;  the 
whole  account  is  kept  with  himself,  and  though  he  did  not  draw 
during  the  latter  part  of  the  period,  yet  he  might  have  drawn 
as  freely  as  before ;  the  account  stood  in  the  same  way,  and 
it  seems  to  me  that  he  had  the  same  authority  and  control 
over  it. 

It  has  been  contended,  that  he  was  in  a  situation  in  which 
he  could  not  have  entered  the  account  in  the  banker's  books 
in  a  different  manner;  but  there  is  no  ground  for  this:  he 
might  have  entitled  it  in  the  same  way  as  he  has  done  in  his 
answer. 

See  what  the  consequence  is:  if  he  had  paid  the  sums  in 
question  to  the  account  of  his  sister's  estate,  and  the  bankers 
had  then  become  bankrupts,  undoubtedly  the  trustees  would 
have  been  entitled  to  prove  the  sum  against  them.  Even  now 
that  it  is  standing  in  his  name,  the  trustees  might  be  entitled  to 
prove  it,  by  his  confession  that  it  belonged  to  his  sister's  estate, 
and  then  they  would  be  in  the  same  situation.  But  this  will  not 
be  a  ground  for  discharging  him,  unless  it  be  laid  down,  that  the 
liability  of  a  trustee  shall  depend  on  his  being  solvent ;  for  if  he 
were  capable  of  becoming  a  bankrupt,  his  assignees  would  take 
the  debt  due  from  the  bankers,  or  if  he  were  to  die  insolvent,  it 
would  be  part  of  his  assets ;  and  in  either  case  his  sister's  estate 
would  not  have  the  benefit  of  the  proof. 
[  250  ]  Then  it  is  said,  he  ought  to  be  free  from  charge,  in  conse- 

quence of  that  correspondence  between  him  and  Williams.  Now, 
the  first  observation  on  his  letter  is,  that  it  is  not  sufficiently 
explanatory  of  the  circumstances ;  for  it  is  one  thing  to  say  that 
he  has  paid  in  the  money,  and  another  to  tell  how  and  in  what 
sums,  and  when  it  was  paid  in.  Another  circumstance,  and  one 
which  I  apprehend  will  appear  from  the  books,  is,  that  he  had 
not  at  that  time  paid  it  all  in.  If,  then,  he  stated  that  which 
was  neither  correct  in  point  of  fact,  nor  with  reference  to 
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particulars  sufficiently  explicit,  it  comes  to  be  very  material  to  Masbbt 
consider  this,  when  he  is  contending  that  no  objection  to  his  banneb. 
case  arises  from  the  circumstance  of  the  banker's  allowing 
interest;  for  that  made  it  necessary  that  he  should  be  very 
particular  in  his  statement  to  the  trustees,  that  they  might  know 
what  part  of  the  interest  was  coming  to  them.  But  if  he  sent 
them  an  account,  such  that  they  could  not  separate  their  share 
of  the  interest,  then  the  allowance  of  interest  is  a  strong  circum- 
stance to  shew  that  he  was  not  dealing  as  he  would  have  done 
with  his  own  money:  he  might  have  made  a  profit  of  it.  He 
ought  to  have  afforded  them  such  evidence,  as  would  have 
enabled  them  to  call  for  the  fair  proportion  of  interest  due  on 
their  balance.  His  saying  in  his  letter,  that  he  would  not  be 
answerable,  if  in  law  he  is  so,  cannot  excuse  him. 

As  to  the  letter  from  Williams,  if  it  desired  him  to  do  what  he 
has  done,  it  would  release  him,  and  no  doubt  it  would  be  good 
against  all  the  creditors  :  but  I  cannot  say  I  think  it  amounts  to 
so  much  as  has  been  contended.  But  if  it  did  bear  that  con- 
struction, it  tells  him  to  keep  all  in  his  possession ;  and  can  it 
be  said  he  has  done  so  in  the  sense  in  which  it  was  meant,  when 
he  says  that  he  has  put  this  money  out  of  his  possession,  ♦into  [  ♦251  ] 
the  hands  of  other  persons,  though  the  same  with  whom  he 
had  placed  his  own. 

The    result    is,   that    I    think    the  judgment  of  the  Vicb- 
Chakcellob  is  right. 

Decree  affirmed^  the  costs  of  the  motion  and  the 
deposit  to  the  plaintiffs. 


FOSTEE  V.  DONALD.  1820. 

(1  Jacob  &  Walker,  252—253.)  Marrh  18,  20. 

Order  for  a  partner  to  pay  into  Court  partnership  money  received  by  Loid 

bim  contrary  to  good  faith ;  but  in  general,  a  partner  insisting  that  Eldon,  KCX 
the  balance  of  the  account  is  in  his  favour  is  not  obliged  to  bring  into        r  252  1 
Court  what  is  in  his  hands,  unless  the  other  partners  do  the  same. 

Thk  plaintiffs,  and  the  defendant  David  Donald,  carried  on 
business   together  in  the  north  of   England.      It  had    been 
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FOSTSB 

V, 

Donald. 


proposed  to  dissolve  the  partnership,  and  the  terms  of  dissolution 
had  nearly  been  arranged,  when  the  defendant  represented,  that 
before  finally  acceding  to  them,  he  thought  it  proper  to  go  to 
London, « for  the  purpose  of  consulting  a  friend  residing  there. 
In  the  course  of  his  journey,  he  went  round  to  several  customers 
of  the  firm,  in  different  parts  of  the  country,  and  collected  of 
them  debts  due  to  the  partnership  to  the  amount  of  about  2,318/. 
In  one  instance  a  debt  due  by  himself  had  been  set  off  against  a 
debt  due  to  the  firm,  and  he  received  the  difference. 

The  bill  was  filed  for  an  account  of  the  partnership  trans- 
actions. The  defendant  in  his  answer,  disclosing  these  facts, 
stated  that  he  believed  the  balance  of  the  account  would  be  in 
his  favour. 


The  Attorney-General  and  Mr.  PhiUimore  moved  for  pay- 
ment into  Court  of  the  2,818Z.  received  under  the  circumstances 
above  mentioned. 


[  •253  ] 


Mr.  Home,  for  the  defendant,  contended  that  in  suits 
between  partners  it  was  not  usual  to  order  one  to  pay  in  money, 
while  the  others  retained  the  partnership  effects  that  had  come 
to  their  hands. 

The  Lord  Chancellor: 

If  a  partner,  as  partner,  receives  money  belonging  to  the 
firm,  and  admitting  that  he  has  received  it,  insists  that  there  is 
a  balance  in  his  favour,  there  is  no  pretence  *for  making  him 
pay  it  in ;  but  if  he  has  received  it  under  circumstances  from 
which  you  can  infer  that  he  had  agreed  not  to  receive  it,  and 
that  his  receiving  it  was  contrary  to  good  faith,  then  he  may  be 
ordered  to  bring  it  into  Court.  Cases  may  happen  where 
10,000Z.  may  be  due  to  him,  and  yet  he  may  have  received 
1,000Z.  under  such  circumstances  that  he  will  not  be  allowed  to 
retain  it. 


March  20.       ThE  LoRD  CHANCELLOR  : 

I  have  read  the  answer ;  and  though  it  is  very  true  that  a 
partner  may  receive  partnership  effects,  and  insist  on  not  paying 
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in  the  amount,  unless  all  the  other  partners  will  pay  in  what      Fostbe 
they  have  in  their  hands,  yet  I  think  the  defendant  has  admitted      donald. 
himself  to  have  received  these  sums,  in  a  manner  in  which  he 
ought  not  to  have  received  them.      He  must  therefore  pay 
themin.f 


BUNBUEY  V.   WINTERJ  1820. 

(1  Jacob  &  Walker,  255—262.)  Mareh^,  28. 

An  intending  surety  who  is  taking  a  mortgage  from  the  principal  RolU  G^urt, 

debtor  to  cover  bis  liability,  may  stipulate  for  an  additional  advantage  Plumeb, 

out  of  the  mortgaged  property  to  be  secured  by  a  covenant  contained  in  M-^- 

the  mortgage  deed.  [  266  ] 

Principle  on  which  mortgagee  of  a  West  India  estate  is  allowed  to 
fltipiilate  for  the  consignments. 

The  plaintiflF,  who  was  proprietor  of  two  plantations  in  the 
colony  of  Essequibo,  was,  previous  to  the  year  1811,  ordnance 
store-keeper  for  Demerara  and  Berbice.  In  this  character  he 
became  indebted  to  the  Crown  to  a  considerable  amount.  Pro- 
ceedings were  instituted  against  him,  and  his  plantations  were 
put  under  sequestration.  The  debt  was  found  by  the  jury,  upon 
the  inquisition,  to  be  about  60,000Z. ;  it  appeared,  however,  that 
the  real  amount  was  much  less. 

In  1812,  the  plaintiff  repaired  to  England,  for  the  purpose  of 

adjusting  the  demand  of  the  Crown  against  him,  and  after  some 

treaty  with  the  Board  of  Ordnance,  and  an  investigation  of  the 

amoimt  of  his  debt,  it  was  agreed,  that  upon  his  giving  security 

for  what  continued  due  from  him,  the  sequestration  should  be 

withdrawn.     The  defendants  N.  Winter  and  J.  Innes,  merchants 

in  London,  and  W.  Holmes,  Esq.,  became  his  sureties,   and 

entered  into  a  bond  for  that  purpose.     The  extent  of  their 

liability  was  limited  to  20,000Z.    Winter  and  Innes  at  the  same 

time,  agreed  to  provide  for  the  payment  of  some  debts  due 

from  the  plaintiff  to  different  persons  in  the  colony,  on  the 

terms  of  the  plaintiff's  indemnifying  them,  and   securing  the 

repayment  of  what  they  might  advance,  by  a  conveyance  of  his 

plantations. 

t  Beg.  Lib.  A.  1819,  fo,  791.  (4  Dow,  16). 

t  See  Bidkes  v.  Cooke,  16  £.  B.  1 
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Btjbbubt        a   deed  was  accordingly  executed,  dated  26th  July,  1818, 

WiKTSB.  which  recited  that  Holmes  had  joined  in  the  bond  at  the  reqaest 
of  the  plaintiff,  and  in  the  agreement  by  him  to  execute  that 
indenture,  and  that  he  had  used  his  good  offices  with  Winter 
and  Innes,  also  to  become  bound  for  the  plaintiff,  and  that 
the  deed  was  to  be  executed  for  the  purpose  of  protecting  and 

r  ^256  ]  indemnifying  ♦Holmes  from  all  loss  or  damage  resulting  from 
his  interference,  or  from  his  becoming  an  obligor  in  the  said 
bond.  It  also  recited,  that  on  the  treaty  with  Winter  and  Innes, 
it  had  been  stipulated  that  the  plaintiff  should  execute  that 
indenture,  with  a  warrant  of  attorney  for  confessing  judgment, 
and  that  he  should  execute  and  concur  in  all  such  other  deeds, 
matters,  and  things,  as  should  by  the  said  N.  Winter  and  J. 
Innes,  their  counsel  or  solicitor,  be  deemed  requisite  for  pro- 
viding in  the  securest  and  most  ample  manner  an  adequate 
indemnity  to  them,  their  heirs,  executors,  and  administrators, 
against  all  costs,  damages,  or  injurious  consequences  resulting, 
or  to  be  borne  by  them,  by  reason  of  their  becoming  bound  in 
the  above-mentioned  obligation;  and  in  particular,  that  the 
plaintiff  should  enter  into  the  covenant  thereinafter  contained, 
for  continuing  the  consignments  of  the  crops  and  other  produce 
of  the  said  plantations,  to  and  in  the  hands  and  management 
of  the  said  N.  Winter  and  J.  Innes,  for  the  term  of  five  years,  to 
commence  at  the  period  thereinafter,  and  in  the  said  covenant, 
particularly  mentioned.  The  plaintiff  then  demised  the  planta- 
tions to  the  defendants.  Holmes,  W^inter,  and  Innes,  for  a  term 
of  500  years.  The  trusts  of  the  term  were  declared  to  be,  that 
the  defendants  should  assume  the  management  of  the  planta- 
tions, and  appoint  agents  to  reside  upon  them  :  the  produce  was 
to  be  consigned  to  Messrs.  Winter  and  Innes,  in  London,  by 
whom  it  was  to  be  sold.  Out  of  the  moneys  arising  from  the 
sale,  after  paying  the  expenses  of  the  plantations,  they  were  to 
apply  the  residue  in  satisfaction  of  the  plaintiff's  debt  to  the 
Grown,  and,  next,  to  reimburse  themselves  all  advances  they 
might  have  made  on  behalf  of  the  plaintiff ;  and,  after  full  and 
ample  provision  made  for  such  advances  and  engagements,  to 
pay  over  the  clear  surplus  to  the  plaintiff.     And  as  to  the  term 

[  •257 1      of  500  years,  they  were  *to  stand  and  continue  possessed  thereof. 
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for  the  term  of  five  years  from  and  after  the  complete  satisfac-  Bukbubt 
tion,  and  actual  reimbursement  of  all  such  advances  and  winteb. 
engagements  as  aforesaid,  for  the  purpose  of  securing  the  due 
performance  by  the  plaintiflf,  his  heirs,  executors,  administrators, 
and  assigns,  of  the  covenants  thereinafter  contained  on  his  part, 
and  particularly  of  the  covenant  touching  the  continuance  of  the 
said  consignments  to  the  said  firm  of  Winter  &  Go.  for  that 
period,  and,  after  that  period,  to  surrender  the  term  to  the 
plaintiff. 

The  deed  then  contained  various  covenants,  respecting  the 
management  of  the  estates ;  by  one  of  which  the  plaintiff,  in  the 
eTent  of  his  returning  to  the  colony,  might  take  upon  himself 
the  management ;  his  power,  however,  was  only  to  be  concurrent 
with  that  of  the  agents  or  attorneys  appointed  by  the  defendants, 
whose  salary  was  to  cease  during  the  time  that  the  plaintiff 
ehoold  act.  By  another  covenant,  the  plaintiff  was  to  be  entitled 
to  draw  on  Winter  and  Innes  to  the  amount  of  1,500Z.  per 
annum,  for  the  support  of  himself  and  family.  It  was,  lastly, 
covenanted  by  the  plaintiff  with  Winter  and  Innes,  that  he  would 
continue  to  them,  and  to  them  only,  and  their  nominees  and 
assigns,  the  regular  exclusive  consignments  of  the  whole  of  the 
said  crops  and  produce,  for  and  during  the  before-mentioned 
term  of  five  years  at  the  least  beyond  and  subsequent  to  the 
accomplishment  of  the  said  trusts,  for  the  final  discharge  of  the 
said  obligation,  and  of  all  other  advances  to  be  made  by  the  said 
trustees,  or  any  or  either  of  them. 

Under  this  deed,  Winter  and  Innes  continued  to  receive  the 
consignments  from  time  to  time,  and  applied  the  produce  accord- 
ing to  the  above  trusts.  The  plaintiff's  debt  to  the  Grown  having 
thus  been  reduced  to  *about  5,0002.  he,  in  December,  1818,  [  *25S  ] 
entered  into  another  bond  to  the  Grown,  with  two  other  sureties, 
for  securing  that  sum ;  and,  on  that  occasion,  the  former  bond 
was  cancelled,  in  order  to  release  the  defendants  from  all  respon- 
sibility. All  the  other  advances  made  by  the  defendants  for  the 
plaintiff  had  been  reimbursed,  and  there  was  a  balance  in  favour 
of  the  latter. 

The  bill  was  filed  for  an  account  of  the  dealings  between  the 
plaintiff  and  Winter  and  Innes ;   and  praying  also  a  re-convey- 

B.B. — ^VOL.  m.  M 
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BuKBUBT    ance  of  the  plantations;   that  the  plamtiff  might  be  let  into 
WnTTBB.     possession ;  that  a  receiver  and  consignee  might  be  appointed  in 
the  mean  time,  and  that  Winter  and  Innes  might  be  restrained 
from  interfering  in  the  management. 

A  motion  was  now  made,  before  answer,  for  the  appointment 
of  a  receiver  and  consignee,  and  an  injunction,  upon  the  affidavit 
of  the  plaintiff's  agent,  stating  the  above  facts :  the  plaintiff 
himself  was  at  Demerara.  The  defendants,  by  their  affidavit, 
stated,  that,  at  the  time  of  executing  the  bond  and  deed,  in  the 
year  1818,  it  was  not  understood  that  any  actual  advance  on 
their  parts  would  be  necessary,  as  they  expected  to  be  provided 
with  funds  from  the  produce  of  the  estate,  before  any  of  the 
debts  which  they  were  to  discharge  for  the  plaintiff  should  become 
due.  It  also  appeared  by  their  affidavit,  that  the  plaintiff  had 
shipped  some  part  of  the  produce  of  the  estates  to  another  house 
in  London,  upon  which  they  had  succeeded  in  obtaining  in  the 
colonial  Court  an  order,  termed  an  Interdict  Penal,  restraining 
him  from  disposing  of,  or  moving  away,  any  of  the  produce, 
otherwise  than  as  directed  by  the  deed  of  1813. 

Mr.  Hart  and    Mr.   Stephen,   in   support  of  the  motion. 

«     »     » 


[  260  ]  Mr.  Heald  and  Mr.  Maddock,  for  the  defendants.      *     *     ♦ 

[  261  ]      The  Lord  Chancellor  : 

This  motion  for  the  appointment  of  a  receiver  is  made  on  the 
filing  of  the  bill,  upon  affidavit  before  answer ;  and  seeks,  in 
effect,  nearly  the  whole  of  the  relief  which  is  prayed  for  at  the 
hearing  of  the  cause.  If  the  deed  were  in  its  nature  so  extremely 
oppressive  as  it  is  represented,  I  will  not  say  there  might  not 
be  a  case  in  which  the  Court  would  interfere  in  this  manner 
upon  motion,  but  it  must  be  a  very  strong  case.  We  must, 
therefore,  see  whether  this  is  clearly  an  oppressive  deed,  and 
if  it  be  not,  whether  any  oppressive  use  has  been  made  of  it. 

It  is  the  known  mode  of  dealing  between  planters  and  persons 
lending  them  money,  that  the  merchant  here,  on  making  the 
advances,  secures  by  covenant  the  consignments  of  the  produce 
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of  the  plantation ;  the  obligation  to  send  the  consignments  to  buhbuby 
the  mortgagee  continues  while  the  money  lent  is  due ;  and  1  do  vvimteb. 
not  enter  into  the  question,  whether  he  can  contract  for  the 
consignments  during  that  time,  and  also  for  a  further  period 
afterwards ;  for  I  think  that  is  not  the  case.  The  grounds  on 
whieh  the  mortgagee,  lending  money  on  a  West  India  estate,  is 
allowed  the  benefit  of  a  covenant  for  the  consignments,  are  two- 
fold :  first,  because  it  furnishes  him  a  security  for  his  debt ;  and, 
secondly,  because  the  commission  which  he  receives,  is  supposed 
only  to  be  a  fair  compensation  for  his  trouble. 

Xow  the  present  case  is  this :  Bunbury  had  become  a  Crown 
debtor,  and,  as  the  instrument  states,  a  commission  had  issued 
oat  of  the  Court  of  Exchequer  in  England,  to  enquire  the  amount 
of  the  debt :  the  jury  found  it  to  be  67,000Z.  A  sequestration 
issues  against  his  estate ;  and,  under  these  circumstances, 
Banbury  proposes  *to  the  Crown  to  accommodate  the  matter,  by  [  ^262  ] 
giving  security  to  the  amount  of  20,000Z. ;  this  was  acceded  to, 
the  Crown  agreeing,  if  more  than  that  sum  should  appear  to  be 
dae,  to  give  up  the  difference.  It  was  then  necessary  to  provide 
sareties :  and  I  know  no  law  by  which,  if  they  offered  to  become 
debtors  to  the  Crown,  as  sureties  for  him,  on  the  terms  of  haviiig 
the  consignments  for  five  years,  the  Court  would  interfere  with 
sach  a  contract. 

This  is  not  an  ordinary  security  for  money ;  it  is  not  a  demise 
to  be  void  on  payment  by  a  given  day ;  but  it  is  a  demise  obliging 
them  to  manage  the  estate  ;  they  are  also  to  take  upon  them- 
selves to  settle  his  debts  in  the  colony :  their  agents  are  to  manage 
the  estate,  but  at  the  same  time  it  is  stipulated,  that  if  he  chooses 
to  take  possession  of  it  himself,  they  are  to  receive  no  com- 
mission ;  and  in  consideration  of  all  this,  they  are  to  have  the 
consignments.  It  is  expressly  recited  in  the  deed,  that  they 
agreed  to  enter  into  the  bond,  not  only  in  consideration  of  the 
demise,  but  in  consideration  of  his  executing  the  covenant  for 
continuing  the  consignments  to  them  for  five  years ;  that  is  one 
of  the  considerations,  and  was  clearly  in  the  contemplation  of 
the  parties  to  the  deed.  If,  upon  their  entering  into  the  surety- 
ship, he  agrees  to  it,  I  cannot  consider  it  so  oppressive  as  thus 
to  set  it  aside  on  motion. 

M  2 
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BUNBUBT 

r. 
WiNTEB. 


This  is  not  an  application,  on  the  groond  of  the  defendant 
having  made  any  oppressive  use  of  the  deed.  If  that  were  the 
case, — ^if  by  virtue  of  this  instrument  they  were  receiving  the 
produce,  and  withholding  from  the  plaintiff  the  proceeds,  uUra 
their  own  demands, — they  would  then  be  making  an  use  of  it, 
which  the  Court  would  not  permit,  but  under  the  present  cir- 
cumstances, the 

Motion  vitist  be  refused  with  cosU.\ 


1820. 
March  2K 

liOrd 
Kldok,  L.C. 

[268] 


NEWALL  V.   SMITH. 

(1  Jacob  &  Walker,  263—264.) 

Specific  performaDoe  without  costs,  the  suit  being  occasioned  by  the 
refusal  of  the  vendor  to  produce  documents  insisted  on  by  the  purchaser, 
some  of  which  were  necessary  and  the  others  not. 

This  was  a  suit  for  a  specific  performance.  The  bill  was  filed 
in  November,  1817.  On  the  coming  in  of  the  answer,  the  title 
was  referred  by  an  order,  dated  7th  May,  1818  ;  and  by  a  subse- 
quent order  in  July,  1818,  an  enquiry  was  directed  at  what  period 
the  plaintiffs  delivered  such  an  abstract,  as  shewed  they  could 
make  a  good  title ;  and  the  Master  was  to  state  any  special  cir- 
cumstances that  might  appear,  with  respect  to  the  non-production 
of  certificates,  registers,  and  affidavits. 

The  Master  by  his  report,  which  was  afterwards  confirmed, 
certified  that  he  was  of  opinion,  that  the  plaintiffs  could  make  a 
good  title,  and  that  they  had  delivered  an  abstract,  shewing  they 
could  make  a  title,  in  December,  1816.  It  appeared  that  in  the 
course  of  the  communications  between  the  solicitors  for  the 
vendor  and  purchaser,  that  the  latter  had  required  the  produc- 
tion of  several  certificates,  and  other  documents,  as  evidence  of 
the  title ;  the  vendor's  Eolicitor,  not  considering  them  to  be 
material,  declined  producing  them ;  and  the  purchaser  upon  this 
refusing  to  complete  the  purchase,  the  suit  was  commenced. 
Some  of  these  documents  were  produced  before  the  Master,  and 
he  stated  it  as  his  opinion,  that  they  were  necessary  ;   but  that 


+  Reg.  lib.  A.  1819.  fol.  863. 


[264] 
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with  respect  to  the  others  he  thought  it  was  not  necessary  to  call      New  all 
for  them.  Smith. 

A  motion  being  now  made  for  the  payment  of  the  purchase 
money  into  Court,  the  question  of  the  costs  of  the  suit  was 
discussed. 

3/r.  Home,  for  the  plaintiffs. 

yir.  Heald  and  Mr.  Sidebottom,  for  the  defendant. 

Thb  Lord  Chancellob  : 

The  Master  has  reported  that  the  abstract  delivered  by  the 
vendors  was  sufficient ;  but  though  it  may  appear  sufficient  on 
the  face  of  it,  yet  whether  a  good  title  can  be  made,  must  depend 
on  whether  there  is  evidence  of  the  deeds  and  facts  stated.  For 
this  purpose,  it  seems,  the  defendant  previous  to  the  filing  of  the 
bill,  called  for  some  certificates  and  other  evidence.  The  Master 
finds  as  to  the  certificates,  that  they  were  necessary,  and  as  to 
the  other  matters,  on  which  some  information  was  given  by  the 
vendors,  and  more  called  for,  he  finds  that  that  further  informa- 
tion was  not  necessary. 

Thus  it  appears,  that  on  the  one  hand  the  necessary  informa- 
tion was  not  given,  and  on  the  other,  more  was  called  for  than 
they  were  entitled  to,  and  they  would  not  have  been  satisfied 
with  that  to  which  they  were  entitled.  I  think,  therefore,  both 
being  in  the  wrong,  that  no  costs  ought  to  be  given  on  either 
side.f 

t  Beg.  lib.  B.  1819,  fol.  1061. 
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1820. 

Jan,  18,  19. 

March  28. 

Lord 
Eldon,  L.O. 

[264] 


Ex  PARTE  EICHAEDS,   in  the  Matter  of  LEWIS.t 

(1  Jacob  &  Walker,  264—266.) 

The  costs  of  the  committee  of  a  lunatic  mortgagee  requisite  to  enable 
him  to  xeconvey  to  the  mortgagor  under  the  stat.  4  Geo.  11.  c.  10, 
including  the  costs  of  the  reference,  are  to  be  paid  out  of  the  lunatic's 
estate,  whether  the  application  be  made  by  the  mortgagor,  or  by  the 
committee,  which  is  the  usual  course. 

If  the  mortgagor  be  ready  to  pay,  the  committee  of  a  lunatic 
mortgagee  should  apply  for  a  reference  under  the  statute,  and  it  seems 
he  would  not  be  allowed  to  bring  an  action. 

This  was  a  petition  by  a  mortgagor,  the  mortgagee  having 
become  a  lunatic,  for  an  order  under  the  statute  4  Geo.  II. 
c.  10.1  A  question  arose,  Whether  the  costs  of  the  petition  and 
reference  should  be  defrayed  by  the  mortgagor,  or  out  of  the 
lunatic*s  estate?  It  stood  over,  that  the  practice  might  be 
enquired  into. 


Mr.  G.  Wilson,  for  the  petition. 


Mr.  Itoupellj  for  the  committee. 

Jan.  19.      The  Lord  Chancellor: 

r  255  1  The  only  difficulty  here  arises  from  the  form  of  this  petition. 

I  find,  that  where  there  is  a  mortgage,  and  the  mortgagee  has 
become  a  lunatic,  the  usual  course  is  this :  the  mortgagor  states 
to  the  committee  that  he  is  willing  to  pay  off  the  mortgage ;  the 
committee  then  presents  the  petition  for  the  reference.  The 
committee  has  then  put  himself  in  a  situation  to  be  able  to 
convey,  and  the  subsequent  costs  are  defrayed  by  the  mortgagor ; 
but  all  the  costs  antecedent  to  the  committee's  having  that 
capacity  are  paid  out  of  the  lunatic's  estate. 

Here  the  course  has  been  different :  the  mortgagor  has  pre- 
sented the  petition,  but  I  think  that  it  must  come  round  to  the 
same  thing;  the  petition  being  one  step  towards  giving  the 
committee  the  capacity  to  convey,  must  fall  on  the  lunatic's 
estate. 


t  In  re  Sparks  {ISn)  6  Ch.  D.  361, 
and  see  now  the  Lunacy  Act,  1890, 


8.  142.— 0.  A.  S. 
X  Repealed,  6  Geo.  IV.  c.  74,  s.  1. 
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This  question  was  mentioned  again  on  a  petition  to  confirm      Bx  parte 
the  report.  Biohabdb. 

Mareh  2a 

3/ r.  Roupelly  for  the  committee : 

*    *     The  committee  might,  by  an  action,  recover  the  whole, 
without  any  allowance  for  these  costs.    In  the  analogous  cases, 
where  the  expenses  of  the  redemption  happen  to  be  ^increased      [  *266  ] 
by  any  other  extrinsic  circumstances,  they  are  borne  entirely  by 
the  mortgagor.! 

The  Lord  Chakcbllor: 

How,  then,  is  the  constant  practice  in  these  cases  to  be 
accounted  for  ?  When  the  committee  applies,  saying  that  the 
mortgagor  is  ready  to  pay,  if  he  can  convey,  the  Court  orders 
a  reference ;  and  if  the  mortgagee  is  found  a  lunatic  within  the 
statute,  the  committee  is  ordered  to  convey;  and  is  always, 
notwithstanding  these  analogies,  allowed  the  costs  of  the  peti- 
tion out  of  the  estate.  Then  the  only  difFerence  here  is,  that 
instead  of  that  course,  the  mortgagor  has  petitioned ;  but  as  the 
expense  is  not  greater  on  that  account,  is  it  not  reasonable  that 
the  estate  should  pay  it,  as  well  as  in  the  other  case  ? 

It  is  true,  that  in  an  action  the  mortgagor  might  be  made  to 
pay  the  whole  sum  without  any  deduction;  but  the  practice 
shews  that  the  Court  approves  of  an  application  of  this  sort  on 
the  part  of  the  committee,  instead  of  an  action ;  and  I  do  not 
suppose  that  he  would  be  allowed  to  bring  an  action,  if  the 
mortgagor  is  ready  to  pay. 

-^  Thiifl  the  mortgagor  pays  the  parties  by  hia  act.  WeihereU  v. 
cneta  of  pereona  claiming  imder  the  CotUnB,  18  B.  B.  229  (3  Madd.  255). 
mortgagee,     and    made     necessary 
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1820.  CEAWSHAY  v.   COLLINS. 

Ap^lV^'u.  (^  ^^^^  *  Walker,  267-280.) 

"■^  Upon  an  exception  to  a  Master's  report,  stating  the  capital  and  etock 

Eldon^L  C  ^  trade  of  a  partnership  to  oonsiBt,  at  the  time  of  the  bankruptcy  of  on© 

'    '  *  of  the  partners,  of  the  estimated  value  of  the  dead  stock  employed  in  it, 

[  267  ]  it  was  referred  back  to  the  Master,  to  state  what  was  the  amount  of  the 

capital,  and  also  of  the  stock  in  trade  at  that  time,  in  order  to  adjust  the 

amount  of  subsequent  profits  to  which  the  assignees  of  the  bankrupt 

partner  were  to  be  entitled,  as  against  the  other  partners,  who  had 

continued  to  trade  with  the  partnership  property  after  the  bankrapt<^. 

Distinction  between  capital  and  stock  in  trade  with  reference  to  the 
rights  of  retiring  and  continuing  partners. 

This  cause  came  on  to  be  heard  upon  further  directions,  and 
upon  an  exception  to  the  Master's  report,  made  pursuant  to  the 
decree  pronounced  at  the  hearing,  upon  further  directions,  ii^hich 
is  reported  in  15  Ves.  218.  t 

The  Master's  report,  dated  the  7th  of  December,  1807,  was 
founded  on  facts  admitted  before  him  by  the  solicitors  on  both 
sides;   it  stated  that  the   defendants  and  the  bankrupt  had 
entered  into  partnership  in  the  business  of  pump  and  engine 
makers  in  September,  1801 ;  that  the  business  was  carried  on  in 
leasehold  shops  and  buildings  at  Lambeth ;  and  that  it  was 
originally  agreed  that  the  capital  of  the  trade,  consisting  of  the 
leasehold  premises,  the  tools  and  utensils  of  the  trade,  and  of 
the  money  then  advanced  by  the  partners,  should  be  estimated 
at  6,8882.  6«.  8d.,  three-eighths  part  of  which,  being  2,000^.,  was 
to  be  considered  as  the  share  of  Collins,  another  three-eighths  as 
[  'scs  ]      the  share  of  Noble,  and  the  *remaining  two-eighths,   being 
1,888Z.  68.  8d.,  as  that  of  Boughton.     This  capital,  in  the  year 
1802,  was  diminished  by  agreement  one-fifth  part,  each  partner 
drawing  out  that  proportion   of  his  share;  this  reduced  the 
capital  to  4,2662.  188.  id.    The  profits  made  from  the  com- 
mencement of  the  partnership  till  the  7th  of  October,  1803,  were 
estimated  at  8,058Z.  28.  O^d. ;  Noble's  share  of  which  amounted 
to  1,144Z.  188.  Q\d.    He  had  drawn  out  some  part  of  his  capital, 
leaving  a  sum  of  1,8842.  78.  4d.  remaining,  which,  added  to  the 
sum  of  1,144Z.  188. 8i.,  his  share  of  the  profits,  made  2,529Z.  Ss.  7cf., 
which  was  due  to  him  from  the  partnership  at  the  time  of  his 
bankruptcy. 

t  lOE.  E.  61. 
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It  appeared  by  the  report,  that  several  bills  and  promissory  Crawshat 
notes  had,  for  the  accommodation  of  Noble,  been  drawn  and  gollins. 
indorsed  in  the  name  of  the  partnership,  to  the  amount  in  the 
whole  of  1,897L  148.  2d.  On  their  becoming  due  at  different 
periods  previous  to  the  bankruptcy,  Noble  not  having  the  means 
of  paying  them,  Collins  was  under  the  necessity  of  doing  it,  and 
afterwards  repaid  himself  to  that  amount  out  of  the  partnership 
funds.  These  sums  had  not  been  entered  in  the  partnership 
books,  it  being  expected  that  Noble  would  be  able  to  pay  them. 

The  report  then  stated,  also  on  the  admissions  of  the  parties, 
that  the  stock  in  trade  and  capital  of  the  said  copartnership  on 
the  said  7th  of  October,  1808,  consisted  of  the  leasehold  shops 
and  buildings  wherein  the  copartnership  was  carried  on,  and  of 
the  tools  and  utensils  and  goods  manufactured  and  unmanufac- 
tured, which  were  then  together  of  the  estimated  value  of 
S,053Z.  Ss.  O^d.,  three-eighth  parts  thereof,  the  share  of  Noble 
therein,  amounted  to  1,1452.  Os.  6d.     *     *     * 

The  Attorney 'General^  Mr.   Roupell,   and  Mr.  Beames,  in       [  272  ] 
support  of  the  exception : 

This  exception  is  taken  for  the  purpose  of  determining  what 
was  the  capital  of  these  parties  on  the  7th  of  October,  1803 ; 
a  question  very  material,  in  order  to  ascertain  the  profits  to 
which  the  assignees  are  to  be  entitled.  The  report  is  clearly 
erroneous  in  stating  it  at  8,058Z.  Ss.  O^d. ;  that  was  only  the 
valne  of  the  dead  stock.  ♦  *  Neither  the  credits  of,  nor  the 
debts  due  to  the  partnership,  are  included,  though  they  clearly 
formed  part  of  the  capital  with  which  the  trade  was  carried  on. 
*  *  In  this  Court,  however,  capital  is  what  was  employed  in 
the  trade  at  the  time  of  the  bankruptcy,  supposing  everything 
had  been  then  converted  into  money;  and  the  share  of  each 
party  in  the  capital  is  what  he  would  then  have  been  entitled  to 
have  withdrawn.  *  *  Collins,  in  his  examination,  takes  a 
view  of  what  was  the  whole  capital  on  the  7th  of  October,  1808, 
and  makes  it  amount  to  10,074/.  188.  5d.  *  *  It  would  be 
great  injustice  to  consider  the  capital  as  only  8,000/.,  when  a 
capital  of  nearly  10,000/.  was  necessary  to  carry  on  the  business 
and  the  contracts  into  effect.    Upon  what  principle  the  profits 
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CRAWdHAY    are  to  be  divided,  and  what  compensation  is  to  be  made  to  the 
Collins,      continuing  partners  for  their  skill  and  labour,  will  be  the  subject 

of  consideration  upon  further  directions.    This  exception  must 

first  be  disposed  of. 

Mr.  Harty  Mr.  Sugdeny  and  Mr.  Stephen  y  for  the  plaintiffs : 
[  274  ]  ♦    ♦    Collins,   by  keeping  in  more  capital  than   his  share, 

cannot  alter  the  constitution  of  the  partnership ;  he  cannot 
claim  as  capital  that  for  which  he  is  only  a  creditor.  Can  the 
continuing  partner  say,  I  will  not  pay  your  share,  but  will 
increase  my  own  ;  and  then  call  upon  the  Court  to  consider  him 
as  carrying  on  the  trade  upon  the  increased  capital.  The 
nominal  amount  of  the  capital  is  therefore  immaterial ;  the 
assignees  of  Noble  will  always  be  entitled  to  three-eighths.  If 
the  report  were  sent  back  to  the  Master,  he  would  only  alter  it 
by  stating  4,266/.  13^.  4il.  to  have  been  the  capital ;  and  that 
must  continue  to  be  the  capital  until  the  accounts  are  wound  up. 
It  is  impossible  to  consider  as  capital  floating  debts  which  vary 
from  day  to  day. 

The  Lord  Chancellor: 

The  Master  is  ordered  to  state  what  was  the  capital  and  stock 
in  trade  on  the  7th  of  October,  1803.  Now  it  is  clear,  according 
to  our  principles  that  if  the  assignees  and  these  gentlemen  had 
[  •275  ]  agreed  that  the  latter  *Bhould  purchase  the  bankrupt's  interest 
the  day  after  the  bankruptcy,  it  would  be  estimated  according 
not  only  to  the  value  of  the  capital,  but  also  to  that  of  the  stock 
in  trade :  and  then  comes  the  question,  in  which  there  is  so 
much  difficulty,  how  the  account  of  the  subsequent  profits  is  to 
be  taken  as  between  the  parties  ?  Suppose  the  bankruptcy  had 
taken  place  on  the  1st  of  October,  and  in  the  course  of  that 
month,  the  debts  due  to  the  trade  had  been  all  got  in,  while 
those  due  from  it  had  not  been  claimed ;  then  the  question  would 
arise,  whether,  by  not  having  paid  me  my  share  of  that  debt, 
you  have  not  given  me  a  title  to  insist  upon  something  much 
larger?  If  you  could  agree,  that  the  agreed  capital,  on  the  1st 
of  October,  was  whatever  sum  you  please,  and  that  the  debts 
due  from  and  to  the  partnership  were  so  much ;  then,  without 
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enlering  into  the  question,  what  is  capital,  and  what  stock  in    Crawshay 

trade,  you  might  argue  upon  the  further  directions,  without     collins. 

prejadice  to  the  exception.    But  is  there  enough  on  this  report, 

to  enable  me  to  ascertain  the  amount  of  the  capital,  and  of  the 

stock  in  trade,  at  the  date  of  the  bankruptcy  ?    If  the  Master's 

report  has  enabled  me  to  say,  what  was  the  capital  agreed  upon, 

and  also  what  was  in  its  proper  sense  stock  in  trade,  and  also 

what  was  stock  in  trade  as  contradistinguished  from  profits; 

and  if  it  has  ascertained  what  profits  have  been  made,  then  I 

should  act  improperly  if  I  sent  it  back. 

The  Attorney 'General  in  reply.     ♦     *     ♦ 

The  Lord  Chancellor  :  [  276  ] 

The  question  is,  whether,  upon  the  report  made  by  the  Master, 
and  the  proceedings  in  the  cause,  I  have  sufficient  to  satisfy  me 
that  I  am  in  possession  of  all  the  facts  necessary  to  review  his 
report.  The  late  Master  of  the  Rolls  confined  the  inquiry  to 
an  account  of  the  profits  made  up  to  the  time  of  the  bankruptcy : 
wh^  the  cause  came  before  me,  I  was  of  opinion,  that  I  ought 
not,  in  the  first  instance,  to  decree  an  account  up  to  the  time  of 
the  bankruptcy,  but  that  the  inquiries  which  I  then  directed 
should  be  made.  I  then  considered  the  case  as  a  very  important 
one.  I  cannot  represent  that  it  was  new  to  me,  or  that  I  did  not 
foresee  the  difficulty  which  has  occurred  in  subsequent  partner- 
ships ;  but  I  found  myself  in  a  situation,  bound  to  ^decide,  that  [  *277  } 
in  all  cases  the  profits  must  stop  the  moment  a  party  ceases  to 
be  a  partner,  exposing  the  party  going  out  to  all  the  consequences 
which  must  have  resulted  from  such  a  doctrine,  or  to  determine, 
that  one  might  afterwards  pursue  the  profits  of  a  partnership, 
hi  what  cases  it  would  be  right  so  to  do,  I  left  very  much  unde- 
termined in  my  judgment  in  this  case ;  stating  general  principles, 
and  leaving  the  law  to  be  applied  to  this  and  subsequent  cases. 
The  ease  was  not  new ;  for  although  there  was  Brown  v.  Vidler^\ 
which  was  sufficient  to  determine  the  principle,  and  though  it 
was  not  right  then  to  go  beyond  what  was  necessary  for  the  deci- 
sion of  this  case,  it  was  impossible  to  argue  it  without  looking 

t  Begister's  Book  A,  1797,  fo.  837. 
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Crawshat    into  all  the  rules  respecting  partnership  ;  and  there  was  a  case 
Collins,     before  Bromn  v.  Vidler,  and  another  before  Lord  Loughborough, 
which  had  led  the  way  to  the  further  consideration  of  these  prin- 
ciples.   Here  the  partnership  commenced  in  1801 ;  the  bank- 
ruptcy of  Noble  took  place  in   1803 :   it  put  an  end  to  the 
partnership  ;  and  without  entering  into  the  question  which  party 
was  right  or  wrong,  on  the  one  hand,  the  parties  who  remained 
in  possession  of  the  partnership  property  insisted,  that  they  were 
only  liable  to  account  for  the  profits  up  to  that  time ;,  while,  on 
the  other  hand,  it  was  contended,  that  as  they  had  dealt  with 
that  property  both  in  and  after  1808,  the  assignees  of  the  bank- 
rupt at  all  ev^its  in  this  instance,  (because,  whether  it  is  a 
specialty  or  not  in  this  case,  it  is  a  matter  to  be  noticed,  that  the 
partnership  concluded  by  bankruptcy,  not  by  effluxion  of  time,) 
were  entitled  to  the  profits  up  to  the  time  of  filing  the  bill.     It 
was  understood,  that  the  profits  were  made,  by  what  was  insisted 
to  be  partnership  property,  or  to  have  been  purchased  with  it ; 
[  *278  ]      and  as  it  ^was  contended  that  the  assignees  were  interested  in 
them,  it  was  a  case  of  importance,  not  only  as  to  its  principles, 
but  also  as  to  what  was  the  full  value  of  the  property  to  be 
divided.    When  it  came  before  me,  I  found  that  the  Master's 
report  stated  the  capital  to  be  so  much,  Noble's  capital  and  inte- 
rest so  much,  and  also  the  amount  of  profits  made  up  to  the  time 
of  the  bankruptcy,  and  Noble's  share  therein  ;  but  I  don't  recol- 
lect that  the  report  stated  more  than  that.     The  report  treated 
stock  and  capital  as  convertible  terms,  but  brought  before  the 
Court  this  distinction,  viz.  that  if  the  profits  at  the  time  could 
be  considered  as  contradistinguished  from  capital,  which  in  a 
certain  sense  they  may,  it  stated  what  the  capital  was,  and  what 
the  profits  were.    You  would  then  have  got  what  was  capital  and 
what  stock  in  trade ;  but  it  did  not  state  how,  if  all  the  items, 
which  were  items  in  account  with  the  partnership,  were  ntiade 
up,  the  profits  would  stand.    It  has  been  unfortunate,  that  in 
drawing  up  the  terms  of  the  reference,  the  order  was  not  a  little 
more  special ;  but  I  cannot  help  feeUng,  that  I  was  then  looking 
to  this  distinction  between  capital  and  stock  in  trade :   for  after 
stating,  that  there  might  have  been  profits  to  which  the  assignees 
might  have  been  entitled,  and  giving  no  opinion  upon  it  for  want 
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of  sufficient  information,  as  it  did  not  appear  how  the  profits    Crawshat 
were  made,  whether  by  a  simple  conversion  of  the  property  or     collins. 
otherwise,  I  went  on  to  say,  that  they  might  not  have  a  right  to 
participate  in  all  the  profits,  and  I  therefore  directed  the  inquiries 
mentioned  in  the  order.    If  in  that  order  stock  is  not  to  be  under- 
stood as  stock  in  trade,  but  is  to  be  understood  with  reference  to 
capital  and  stock  taken  both  in  the  same  sense,  the  consequence 
would  be,  that  the  reference  would  not  bring  before  the  Court 
the  information  which  it  wanted.    With  a  view  to  get  *at  the      ^  *^^^  ^ 
facts,  it  must  go  back  to  the  Master,  and  he  must  state,  not  only 
what  the  capital  was,  but  what  the  stock  in  trade  was,  at  the 
time  of  the  bankruptcy ;  and  I  observe  in  the  former  reference, 
that  I  directed  the  Master  to  state  specially  any  circumstances 
relative  to  the  stock  and  capital  in  October,  1808;  because  I 
meant,  that  if  the  Master  should  find  that  Noble  had  no  interest 
Ihen,  either  in  the  capital  or  stock  in  trade,  it  should  be  open  to 
discassion  what  his  equities  were  ;  and  that  on  the  other  hand, 
if  the  Master  should  find  that  there  was  a  debt  due  to  any  body, 
which  though  it  might  not  give  him  an  interest  in  the  capital, 
would  leave  him  a  considerable  interest  in  the  fund  constituting 
the  capital,  then  there  would  be  room  for  argument,  as  to  what 
would  be  the  state  of  the  remaining  partners,  who  think  proper 
not  to  settle  an  account  with,  and  satisfy  the  demand  of  the 
person  who  has  gone  out,  but  to  make  use  of  his,  as  well  as  their 
own  property :  when  they  are  thus  exposing  to  responsibility  and 
loss,  not  only  what  is  their  own  property,  but  what  is  not  theirs  ; 
what  is  to  be  the  doctrine  of  the  Court  as  to  such  a  state  of 
things,  I  left  without  prejudice.    It  must  therefore  go  back  to 
ascertain  these  matters,  unless  they  are  ascertained  in  some  of 
the  proceedings  before  the  Court,  which  does  not  appear  to  be 
the  case,  or  unless  the  parties  can  agree  upon  a  statement. 
Upon  the  best  consideration  I  can  give  to  Crawshay  v.  Collins, 
I  do  not  find  any  thing,  under  the  guards  there  used,  that  I 
should  now  hesitate  to  state  in  judgment. 

MinuUs. — ^Befer  it  back  to  the  Master  to  review  his  report,      ^pni  H. 
bearing  date  the  18th  day  of  November,  1811,  and  let  him  state 
not  only  what  was  capital  at  the  time  *of  the  bankruptcy  of      [  *280  ] 
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Crawshay 

r. 
Collins. 


Mark  Noble,  but  what  the  stock  in  trade  consisted  of  at  the  time 
of  the  bankruptcy,  and  any  other  special  circumstances  not  men- 
tioned in  his  former  report.  And  let  him  set  a  value  on  such 
stock  in  trade.  And  in  case  the  Master  shall  include  or  exclude, 
what  either  party  think  ought  not  to  be  included  or  excluded, 
either  party  to  be  at  liberty,  by  motion  on  notice,  to  take  the 
opinion  of  the  Court,  whether  he  has  rightly  or  wrongly  included 
or  excluded  the  subject  in  dispute.  And  the  Master  to  set  a 
separate  valuation  on  any  particular  subject  so  included  or  ex- 
cluded, at  the  desire  of  either  party,  and  state  what  debts  were 
due  to  and  from  the  trade  at  the  time  of  the  bankruptcy. 


1820. 
April  19. 

RtdU  Court. 

Plum  KB, 

M.R. 

[297] 


Ex  PARTE  BLACKBURNE. 

In  the  Matter  of   TAYLOR'S  CHARITY. 

(1  Jacob  &  Walker,  297.) 

Tho  founder  of  a  charity  having  named  as  trustees  the  occupiers  of 
certain  annual  offices,  other  trustees  were  appointed  by  the  Court  to  hold 
the  funds,  the  selection  of  the  objects  being  left  to  those  appointed  by 
the  founder. 

J.  Taylor,  by  will,  gave  a  sum  of  money  to  be  invested  in  the 
funds,  in  the  names  of  the  head  of  New-Inn-Hall,  Oxford  ;  the 
junior  bailiff  of  the  city  of  Oxford,  and  the  eldest  churchwarden, 
of  the  parish  of  St.  Peter-le-Bailey,  Oxford ;  in  trust,  to  apply 
the  dividends  in  apprenticing  annually  five  poor  boys,  and  in 
relieving  aged  men  and  women  of  the  parish,  as  the  trustees,  or 
the  majority,  should  approve.  A  difficulty  arose  with  respect  to 
the  investment  of  the  funds,  from  the  circumstance,  that  two  of 
the  trustees  named  in  the  will  being  annually  changed,  the  divi- 
dends could  not  be  received  without  frequent  transfers.  The 
petition  prayed  the  appointment  of  other  trustees,  to  act  in  con- 
junction with  the  head  of  New-Inn-Hall. 


Mr.  Home  for  the  petition  suggested,  that  the  Court  could 
not  take  away  the  administration  of  the  charity  from  the  persons 
appointed  by  the  testator,  yet  it  might  leave  to  them  the  selection 
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of  the  objects,  and  appoint  other  trustees,  in  whose  names  the      Ex  parte 
funds  should  be  invested.  bubnb. 

The  Master  of  the  Rolls  made  the  order. 

The  order  directed  the  appointment  of  new  trustees,  in  the 
room  of  the  junior  bailiff  of  Oxford,  and  the  senior  churchwarden 
of  the  parish  of  St.  Peter-Ie-Bailey,  to  act  in  conjunction  with 
the  head  of  New-Inn-Hall ;  the  objects  of  the  charity  to  be 
nominated  and  approved  in  the  manner  pointed  out  by  the  will 
of  J.  Taylor,  t 


JEFFERYS  V.   SMITH. 

(1  Jacob  &  Walker,  298—303.) 

A  receiver  appointed  of  mines,  in  whicb  several  persons  were  interested, 
the  ooDcem,  from  the  nature  of  the  subject,  being  a  species  of  trade,  and 
not  a  mere  tenancy  in  common  in  land. 

Ik  the  year  1800,  John  Bead,  being  entitled  to  a  lease  for  forty 
years  of  a  coal-mine  called  the  Mees  mine,  at  Coseley,  in  the 
eoonty  of  Stafford,  entered  into  an  agreement  with  T.  Smith, 
who  was  the  owner  of  the  contiguous  lands,  and  of  the  mines 
and  minerals  under  them,  to  form  a  partnership,  for  the  purpose 
of  working  these  mines  together :  they  were  to  be  equally  inte- 
rested, and  the  Mees  mine,  and  an  equal  quantity  of  the  mines 
onder  Smith's  land  were  to  be  applied  to  the  purposes  of  the 
partnership.  The  business  was  carried  on  under  the  name  of 
the  Coseley  New  Colliery,  but  no  articles  of  partnership  were 
ever  executed.  In  1803,  Bead  sold  his  lease  of  the  Mees  mine 
to  the  firm  of  Pemberton,  Stokes,  &  Co.,  who  continued  the 
partnership  with  Smith  as  before.  The  partnership  was  subse- 
<IQently  kept  up  on  the  same  footing,  various  alterations  taking 
place  in  the  parties  constituting  it,  by  sales  and  assignments  of 
^ares.  At  the  commencement  of  the  suit,  and  for  some  time 
previoasly,  the  plaintiff  Jefferys  was  entitled  to  a  fourth  share 
in  the  partnership,  which  he  derived  from  several  mesne  assign- 
ments from  Bead ;  the  defendant  David  Smith  (a  son  of 
t  Beg.  lib.  1819,  fol.  1020. 


1820. 
April  29. 

Lord 
Eldoh,  L.C. 

[298] 


176  1820.     CH.     1  J.  &  W.  298—800.  [b.r. 

Jbppebtb  T.  Smith,  who  was  dead,)  was  entitled  to  two  sixteenth,  and  two 
Smith.  twentieth  shares,  by  purchase  from  his  father ;  the  other  shares 
were  held  by  several  other  persons,  who  were  also  defendants  in 
the  suit.  It  was  not  stated  whether  regular  assignments  had 
been  made  of  the  lease,  under  which  the  Mees  mine  was  held  ; 
nor  did  the  pleadings  mention,  what  estate  T.  Smith  had  in  the 
mines  brought  by  him  into  the  partnership,  or  in  whom  that 
estate  had  become  vested. 
[  299  ]  From  the  year  1808,  the  defendant  David  Smith  had,  with  the 

concurrence  of  his  partners,  been  the  sole  manager  of  the 
partnership  business  ;  but  the  plaintiff  becoming  dissatisfied  with 
his  conduct,  filed  the  bill  in  the  present  suit  against  him,  making 
the  other  partners  parties ;  alleging  various  acts  of  mismanage- 
ment and  misapplication  of  the  funds  by  Smith ;  and  praying  for 
a  dissolution  of  the  partnership;  that  the  accounts  might  be 
taken  ;  that  in  the  mean  time  a  receiver  and  manager  might  be 
appointed,  and  that  D.  Smith  might  be  restrained  from  inter- 
fering.  The  defendant,  D.  Smith,  by  his  answer  said,  that  b}^ 
the  original  agreement  for  the  partnership,  it  was  to  continue 
during  the  residue  of  the  lease  of  the  Mees  mine,  as  long  as  there 
should  remain  in  the  mines  any  thick  coal  to  be  worked  :  he 
denied  the  different  acts  of  misconduct  imputed  to  him,  and 
insisted  that  he  ought  to  be  allowed  to  continue  manager  ;  or,  at 
least,  ought  to  have  the  management  of  his  own  share  in  the 
mine. 

A  motion  was  now  made  on  the  part  of  the  plaintiff  lor  an 
injunction  to  restrain  the  defendant  Smith  from  interfering  in 
the  partnership  business,  and  for  the  appointment  of  a  receiver 
and  manager. 

Mr.  Hart  and  Mr.  Farrer  for  the  motion. 

Mr.  Benyon  and  Mr.  PhiUimore  against  it. 


[  300  J  For  the  plaintiff: 

These  persons  are  partners  in  a  trade,  without  any  stipulation 
as  to  the  duration  of  their  connection ;  and  the  defendant  Smith 
has  hitherto,  by  the  consent  of  the  others,  had  the  chief  direc- 
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tion  of  the  concern.    But  they  have  a  right  to  revoke  his     Jbffbbts 
appointment  as  manager:    he  was  not  appointed  by  original       smith. 
contract  between  the  parties. 

For  the  defendant :  [  801  ] 

This,  if  it  is  to  be  considered  as  a  partnership,  was  not  one  at 
will,  bat  for  the  term  originally  agreed  upon  ;  and,  as  no  case 
has  been  made  out  upon  the  answer  against  the  defendant,  a 
receiver  ought  not  to  be  appointed. 

(Thb  Lord  Ghancellob  :  If  persons,  as  partners,  become  the 
porchasers  of  a  lease  for  forty  years,  that  is  not  an  agreement 
for  a  partnership  for  that  term.) 

For  the  defendant : 

But  this  defendant  is  more  properly  to  be  looked  upon  as  a 
purchaser  of  an  undivided  interest  in  real  property,  which  may 
be  sold  from  time  to  time,  as  the  owner  pleases.  Then,  can  it  be 
a  partnership,  when  this  can  be  done,  without  the  consent  of  the 
other  parties  ? 

(Thb  Lord  Ghancellob  :  Might  it  not  be  a  partnership,  with 
liberty  to  each  partner  to  introduce  any  other  person  into  the 
partnership  ? ) 

For  the  defendant : 

We  cannot  contend  that  the  defendant  has  a  right  to  continue 
manager  of  the  whole  mine  against  the  consent  of  the  other 
owners :  they  may  act  for  themselves ;  but  they  have  no  right  to 
oust  him  of  his  own  share,  because  they  cannot  agree  with  him. 
Persons  who  are  tenants  in  common  of  land,  cannot  ask  that  a 
manager  should  be  put  in  possession  for  all  parties. 

The  Lord  Ghancellob  :  [  802  ] 

The  question  is,  whether  mines  have  not  been  always  con- 
sidered, not  altogether,  but  in  some  sort,  as  a  species  of  trade. 
How  it  may  be  in  Wales,  I  don't  know ;  but  in  my  country, 
where  there  are  frequently  twenty  owners  of  the  same  mine,  if 
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Jeffbbyb  each  is  to  have  a  set  of  miners  going  down  the  shaft  to  work  his 
Smith.  twentieth  part,  it  would  be  impossible  to  continue  working  the 
mine :  must  not  a  contract  be  implied,  that  it  was  to  be  carried 
on  in  a  practicable  and  feasible  way  ?  I  believe  I  have  a  note 
of  a  case  before  Lord  Hardwicke,  which  confirms  me  in  the  idea, 
that  where  there  are  part-owners  of  a  mine,  and  they  cannot  by 
contract  agree  to  appoint  a  manager,  this  Court  will  manage  it 
for  them. 

April  29.       ThB  LoRD  CHANCELLOR  : 

The  case  I  alluded  to  yesterday  was  one  before  Lord  Hardwicke 
in  1787  ;  and  it  probably  did  not  occur  to  Lord  Thurlow,  when 
he  expressed  his  doubt  as  to  the  interference  of  this  Court  in  the 
case  of  trespass.  Lord  Hardwicke,  in  that  case,  says  that  a 
colliery  is  to  be  considered  in  the  nature  of  a  tradet ;  and  where 
persons  have  different  interests  in  it,  it  is  to  be  regarded  as  a 
partnership ;  and  that  the  difficulty  of  knowing  what  is  to  be 
paid  for  wages,  and  the  expenses  of  management,  gives  the  Court 
a  jurisdiction  as  to  the  mesne  profits,  which  it  would  not  assume 
with  respect  to  other  lands.  On  this  ground,  and  on  account  of 
the  peculiarity  of  this  species  of  produce,  the  Court  gives  an 
injunction  against  trespass,  and  allows  a  party  to  maintain  a  suit 
[  'SOS  ]  for  the  profits,  which,  in  other  cases,  it  *would  not  do.  Here 
there  are  twenty  shares;  and  if  each  owner  may  employ  a 
manager  and  a  set  of  workmen,  you  destroy  the  subject  alto- 
gether :  it  renders  it  impossible  to  carry  it  on.  It  appears  to 
me,  therefore,  upon  general  principles,  without  reference  to  the 
particular  circumstances  of  any  case,  that  where  persons  are 
concerned  in  such  an  interest  in  lands  as  a  mining  concern  is, 
this  Court  will  appoint  a  receiver,  although  they  are  tenants  in 
common  of  it.  Take  the  order  for  a  receiver,  and  let  every  owner 
be  at  liberty  to  propose  himself  as  manager  before  the  Master. 

t  Vide  Story  y.  Lord  WincUor,  2      232 ;  Belt's  Suppl.  127 ;  and  18  B.  B. 
Atk.  630,    and   cases   there  cited;      132  (1  Sw.  518). 
Amb.  56 ;  Sayer  v.  Pierce,  1  Yes.  Sen. 
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ROWE  V.   WOOD-t  1820. 

(1  Jacob  &  Walker,  315—348.)  -^PT^^  U'  22, 

After  a  bill  filed  for  an  aocoimt,  a  plea  of  a  subsequent  agreement        ^^V  9- 


Lord 


ananging  the  matters  in  dispute  and  declaring  that  all  proceedings  in 

law  and  equity  should  cease,  pleaded  in  bar  fourteen  months  after  the    ^j^jJ^\^q 

execution  of  the  agreement  and  containing  no  other  averment  with 

respect  to  it,  than  that  it  had  not  been  waived  or  determined,  was  over-        ^  ^^^  1 

ruled,  under  the  circumstances  of  the  case,  and  as  not  containing 

sufficient  averments. 

Whether  a  plea  of  an  executory  agreement,  in  the  nature  of  a  plea 
pmis  darrein  continuance  at  law,  can  be  allowed  in  equity  P  Qucare, — 
Semhle,  that  in  equity,  the  proper  mode  of  obtaining  ^  relief  given  at 
law  on  a  plea  of  that  nature,  is  by  a  motion  to  stay  proceedings,  or  to 
dismiffi  the  bill. 

The  Court  on  motion,  has  sometimes  stayed  proceedings  in  a  suit, 
where  the  parties  have  entered  into  an  agreement  for  that  purpose. 

This  decision  was  affirmed  on  appeal  as  reported  ante,  p.  119, 
under  the  title  of  Wood  v.  Rowe.  It  will,  however,  be  con- 
Tenient  to  insert  here  a  passage  from  Lord  Eldon's  judgment,  in 
which  he  says : — ]  ♦  ♦  I  think  I  recollect  several  instances,  in  [  337  ] 
whieh  an  appUcation  has  been  made  to  this  Court,  upon  the 
ground  that  the  parties  have  entered  into  an  agreement  to  stay 
proceedings,  either  when  the  suit  is  connected  with  various 
particulars  in  that  agreement,  or  standing  singly  on  an  agree- 
ment to  dismiss  the  bill ;  but  the  application  has  been  made  by 
motion.  »  ♦  ♦ 

Sote. — For  further  proceedings  in  this  suit  in  reference  to  an 
aiq>lication  for  a  receiver,  see  22  R.  B.  208  (2  J.  &  W.  668). 

t  Fryer  v.  OHbhle,  (1875)  L.  E.  10  Ch.  534,  14  L.  J.  Ch.  676. 
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"20-  WEBB  V.  HONNOR. 

Jbyl7. 
(1  Jacob  ft  Walker,  362—368.) 

A  testator  haying  a  general  power  over  a  sum  in  the  funds,  limited  in 

m!^^  default  of  appointment  to  his  children,  and  having  no  other  funded 

r  si52  1  property,  bequeaths  all   his  personal  estate,   "  consisting  of  money 

inyested  in  any  of  the  public  funds,  household  furniture,"  &c.    This  is 

not  an  execution  of  the  power. 

The  circumstance  of  his  having  no  other  funded  property  is  not  to  be 
adverted  to,  on  the  question,  whether  he  was  or  was  not  executing  the 
power. 

To  execute  a  power  over  personal  estate,  it  is  not  necessary  to  refer  to 
it,  but  there  must  be  very  clear  internal  evidence  of  the  intention. 

Francis  Arthurs,  by  a  codicil  to  his  will,  dated  in  October, 
1795  9  desired  that  one-fourth  part  of  the  residue  of  the  produce 
of  his  estate  and  effects,  should  be  laid  out  and  invested  in  the 
names  of  his  executors  in  the  public  funds,  upon  trust  to  pay  the 
[  *353  ]  interest  and  dividends  *to  his  grandson  Francis  Clark  for  his 
life ;  and  after  his  decease  to  transfer  the  part  or  share  so  to  be 
invested  unto  such  person  or  persons,  and  in  such  manner  and 
form,  as  his  said  grandson  Francis  Clark  should  direct  or 
appoint,  in  and  by  his  last  will  and  testament ;  but  in  case  he 
should  make  no  such  direction  or  appointment,  then  the  said  part 
or  share  to  go  to  his  children  in  equal  shares  and  proportions. 

Francis  Arthurs  died  in  1799,  and  his  executors  invested  the 
fourth  part  of  the  residue  of  his  estate  in  the  purchase  of  about 
600L  8  per  cent,  consol.  annuities. 

Francis  Clark  made  his  will,  dated  in  Sept.  1811,  in  the 
following  terms : — 

"  And  as  to  all  and  singular  of  the  whole  of  my  personal  estate, 
consisting  of  money  invested  in  any  of  the  public  funds,  house- 
hold furniture,  plate,  money,  watches,  trade,  and  all  and  the 
whole  of  every  such  property  as  I  may  be  in  possession  of,  or  in 
anywise  entitled  unto,  at  the  time  of  my  decease,  I  do  hereby 
give  and  dispose  and  bequeath  unto  my  beloved  wife  Margaret 
Clark,  for  her  own  sole  use  and  benefit  and  enjoyment  what- 

t  Although  this  decision  has  no  trates  the  general  principle  which  is 
application  to  cases  falling  within  still  applicable  to  limited  powers. — 
8.  27  of  the  Wills  Act,  yet  it  illus-      O.  A.  S. 
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soever,  and  from  any  person  whatever ;  and  I  do  hereby  appoint       Wkbb 
her  sole  and  whole  executrix  of  this  my  only  last  will  and     honnor. 
testament." 

Francis  Clark  died  soon  after  making  his  will,  leaving  his 
widow  (who  afterwards  married  J.  Webb,)  and  several  children 
under  age  surviving  him.  At  the  time  of  making  his  will,  and 
at  the  time  of  his  death,  he  had  no  property  in  the  public  funds, 
and  had  not  any  power  of  disposition  over  any  sum  in  the  funds, 
except  that  purchased  according  to  the  directions  in  the  codicil 
of  F.  Arthurs.  The  bill  filed  by  Webb  and  his  wife  against 
Honnor,  the  *surviving  executor  of  F.  Arthurs,  and  the  children  [  'ss*  ] 
ofF.  Clark,  clwned  this  sum  as  effectually  appointed  by  his 
will.  The  fact  of  the  testator's  having  no  other  property  in  the 
fands  was  stated  in  the  bill,  and  admitted  in  the  answers. 

Mr.  Simpkifuon  for  the  plaintiffs.     ♦     *     ♦ 

Mr.  Buck  for  the  defendants :  [  856  ] 

The  intention  of  executing  the  power  must  either  appear  on  the 
face  of  the  will,  or  be  supplied  by  evidence  dehors  the  will,  if 
sach  evidence  be  admissible.  Now  there  is  nothing  in  the  testa- 
tor's language  to  shew  such  an  intention :  he  says,  '*  my  personal 
estate ; "  an  expression  not  including  property  over  which  he  had 
only  a  power.     ♦    ♦    ♦ 

Mr.  Simpkinson  in  reply :  C  ^**  3 

*  *  The  testator  here  speaks  of  his  personal  estate  as  con- 
sisting partly  of  stock ;  he  means  stock  which  at  that  time  he 
conceived  to  be  his. 


Tee  Master  of  the  Bolls  :  [  ^7  ] 

I  think  there  must  be  something  more  than  there  is  in  this 
wiU,  before  we  can  break  in  upon  the  general  principle  estab- 
lished by  the  cases  referred  to.  There  is  not  on  the  face  of  the 
will  any  reference  to  the  power ;  that  is  not  necessary  to  make 
it  a  good  execution,  but  the  defect  must  be  supplied  by  very  clear 
internal  evidence  of  the  intention.    Now  in  this  instrument,  there 
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Wkbb  is  nothing  to  shew  that  the  testator  meant  to  dispose  of  any 
HoKKOB.  thing  but  his  own  property ;  every  part  of  it  is  satisfied  by  giving 
all  that  he  was  possessed  of.  He  speaks  of  his  personal  estate, 
and  every  word  he  has  used  ties  it  up  to  the  property  that  then 
belonged  to  himself,  or  that  he  might  before  his  death  become 
entitled  to.  It  would,  therefore,  be  impossible  by  any  evidence 
to  shew  an  intention  in  this  will  to  pass  property  not  belonging 
to  himself,  but  over  which  he  had  a  power. 

It  is  true  that  this  is  done  with  respect  to  real  estate ;  but  the 
cases  are  instantly  distinguishable,  by  the  different  nature  of 
wills  of  real  and  personal  property :  the  former  operating  only 
on  what  the  testator  has  at  the  time,  the  latter  being  ambulatory 
till  his  death,  and  therefore  comprising  subsequently  acquired 
possessions.  If  the  evidence  were  to  be  let  in,  and,  supposing 
this  to  be  a  specific  bequest,  if  that  were  sufficient  for  the  par- 
pose,  still  there  would  remain  the  difficulty,  whether  the  circum- 
stances establish  an  intention  to  execute  the  power.  It  is, 
therefore,  the  best  way  not  to  extend  that  to  a  case,  where  the 
testator  gives  his  personal  estate  in  terms  which  shew  that  he 
[  ^368  ]  meant  not  to  give  more  than  *was  his  own.  He  speaks,  among 
the  different  articles  of  personalty  that  he  enumerates,  of  pro- 
perty in  the  funds ;  and  it  is  possible  that  he  might  have  been 
considering  this  sum ;  but  it  would  be  too  dangerous  for  the 
Court  to  presume  that,  when  he  has  used  language  not  applying 
to  it. 

Bill   dismissed  without   costs,   except  €ts  against 
the  defendant  Honnor,  the  executor. 
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WEALE    V.    THE    WEST-MIDDLESEX  isap. 

WATEEWOEKS  COMPANY.  ^^^7^  28. 

(1  Jacob  &  Walker,  358—387.)  i]^ 

A  peraon  having  a  common  right  against  many  other  persons,  may    '^^^^^^j  ^-  0. 
file  ft  bill  against  some  of  them,  and  if  the  right  is  fairly  established,  the        [  358  ] 
Gburt  will  carry  the  decree  into  execution  against  other  persons  not 
parties  to  the  suit. 

A  court  of  equity  will  not  interfere  in  every  case  of  breach  of 
contract,  nor  although  a  party  may  be  entitled  to  large  damages. 
Exceptions  in  case  of  specific  performance,  or  irreparable  damage. 

Courts  of  law  and  equity  can  only  enforce  the  rights  of  parties  under 
acts  of  parliament  by  the  application  of  their  known  rules  and 
principles ;  if  they  are  inadequate  to  the  purpose,  the  legLslature  alone 
can  supply  the  defect. 

If  the  supply  of  water  was  to  depend  upon  the  reasonableness  of  the 
price,  and  not  upon  contract,  a  court  of  equity  cannot  interfere;  as  there 
is  no  mutuality ;  the  company  not  being  able  to  compel  a  person  to 
tike  water. 

[In  this  case,  which  turned  upon  the  right  of  the  plaintiff  to 
compel,  by  negative  injunction,  a  supply  of  water  on  reasonable 
terms,  under  a  special  Act  of  Parliament  of  the  West- Middlesex 
Waterworks  Company,  the  Lord  Chancellor's  judgment  contains 
the  following  passages  of  general  interest : — ] 

The  case  of  the  Mayor  and  Corporation  of  York  v.  PUking-  [  369  ] 
ton  f  was  this  :  they  conceived  themselves  to  be  entitled  to  an 
exelnsiTe  fishery  in  the  Biver  Ouse ;  there  were  many  individuals, 
who  conceived  they  had  certain  rights  in  the  same  river ;  and  the 
Corporation  filed  their  bill  to  establish  their  exclusive  right  to  it. 
It  was  at  first  considered,  by  no  less  a  man  than  Lord  Habd- 
wicEE,  that  the  bill  would  not  do ;  but,  on  further  consideration, 
he  was  of  opinion,  that  it  was  a  proper  bill  to  establish  the  right; 
ior  where  the  plaintiffs  stated  themselves  to  have  the  exclusive 
right,  it  signified  nothing  what  particular  rights  might  be  set  up 
against  them ;  because,  if  they  prevailed,  the  rights  of  no  other 
persons  could  stand :  and  it  has  been  long  settled,  that  if  any 
person  has  a  common  right  against  a  great  many  of  the  King's 
subjects,  inasmuch  as  he  cannot  contend  with  all  the  King's 
sabjects,  a  court  of  equity  will  permit  him  to  file  a  bill  against 

t  1  Atk.  282. 
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[370] 


[  •871  ] 


some  of  them ;  taking  eare  to  bring  so  many  persons  before  the 
Court,  that  their  interests  shall  be  such  as  to  lead  to  a  fair  and 
honest  support  of  the  public  interest ;  — ^and  when  a  decree  has 
been  obtained,  then,  with  respect  to  the  individuals  whose  in- 
terest is  so  fully  and  honestly  established,  the  Court,  on  the 
footing  of  the  former  decree,  will  carry  the  benefit  of  it  into 
execution,  against  other  individuals  who  were  not  parties.  *  *  * 
Where  a  party  has  entered  into  a  contract,  which  is  still  con- 
tinuing, the  Court  will  not  deal  with  it,  so  as  to  prevent  any 
person  infringing  it,  except  in  certain  cases,  as  in  the  ordinary  case 
for  a  specific  performance  of  a  contract.  There  are  many  cases  of 
contract,  the  breach  of  which  will  entitle  a  party  to  an  action  for 
damages,  but  will  not  entitle  him  to  come  into  a  court  of  equity. 
To  the  latter  class  of  cases  belong  all  those,  where  the  breach  of 
the  contract  does  not  produce  irreparable  mischief ;  and  though 
the  Court  will  interfere  in  a  case  of  irreparable  damage,  so  as  to 
put  it  in  a  fair  course  of  trial :  yet,  unless  there  is  something  like 
that,  though  ^parties  may  be  entitled  to  damages,  and  large 
damages  too,  it  is  not  a  ground  upon  which  they  can  come  into 
a  court  of  equity.    And  if  the  Company  have  a  right  to  do  an 
act,  subject  only  to  damages,  I  have  no  right  to  interfere.  Where 
an  Act  of  Parliament,  as  this,  directs  things  to  be  done,  or  to  be 
forborne  to  be  done,  the  Legislature  either  provides  the  means 
for  compelling  such  acts  to  be  done,  or  restraints  to  prevent  those 
being  done  which  are  to  be  forborne  to  be  done ;  or,  if  the  Aci 
contains  no  provisions  of  either  kind,  the  Legislature  acts  upon 
the  supposition,  that  the  enactments  are  complete  as  far  as  they 
go,  and  that  the  laws  of  the  courts  of  common  law  and  equity, 
are  sufficient  to  enforce  the  right,  which  the  King's  subjects 
may  have  derived  under  the  Act.    But  if  it  turns  out  that  the 
courts  of  law  can  give  nothing  but  damages,  and  that  the  courts 
of  equity  cannot  interfere  to  compel  a  specific  performance  of  the 
acts  required  to  be  performed,  or  restrain  the  execution  of  acts 
which  are  not  to  be  done ;  or  if  the  powers  of  both  taken  together, 
can  give  the  King's  subjects  nothing  but  an  action  for  damages, 
it  is  a  defect  which,  whether  it  proceed  from  mistake  on  the  part 
of  the  Legislature,  or,  if  I  may  presume  to  say  so,  from  n^ligent 
inattention,  no  court  can  supply.    The   Legislature  has    not 
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entrusted  that  authority  to  courts  of  justice  ;  it  has  not  said  they 
can  legislate,  but  that  the  Act  is  to  be  carried  into  execution,  by 
the  known  rules  of  law  and  equity.  What  the  Legislature  has 
directed  to  be  done,  or  may  have  prohibited,  the  courts,  as  far  as 
their  known  rules  and  principles  will  permit,  will  endeavour  to 
enforce ;  but  if  their  known  rules  and  principles  will  not  supply 
a  remedy,  if  the  Legislature  has  mistaken  its  way,  no  court  of 
justice  can  supply  the  deficiency.  I  agree,  however,  to  this,  that 
where  the  Court  sees  what  the  intention  of  the  Legislature  is,  it  is 
its  duty  to  endeavour  to  find  out,  either  from  the  enactments 
themselves,  or  from  the  application  of  the  known  rules  of  law 
and  equity,  the  means  of  ^enforcing  what  the  Legislature  intended 
should  be  carried  into  execution. 


Weale 
r. 

West- 

MlDDLESBX 

Watbr- 

WORKS 

Company. 


[  •372  ] 


The  question  before  me,  is  not  whether  the  Company  are  or  [  374  ] 
are  not  entitled  to  ask  more  than  what  a  mutual  contract  would 
give ;  but,  whether  the  Company  and  the  inhabitants  are  placed 
in  this  state  by  this  act,  that  the  Company  cannot  ask  more  than 
what  is  reasonable,  and  the  person  seeking  the  supply  of  water 
most  offer  what  is  reasonable,  leaving  it  open  in  every  case  to  be 
decided  by  some  Court,  whether  the  sum  demanded  is  reason- 
able, or  whether  it  is  unreasonable ;  leaving  it  to  be  decided,  as 
a  question  of  fact  in  every  case,  what  the  terms  of  the  contract 
between  the  parties,  as  respects  the  reasonableness  or  unreason- 
ableness of  the  rate,  are  to  be.  *  *  If  the  Company  do  not 
choose  to  supply  water,  I  cannot  compel  them  ;  and  if  the  Legis- 
lature meant  to  give  me  the  right  to  do  it,  (by  right  I  mean  a 
right  by  compulsory  means  to  make  them  give  a  supply,)  it 
ought  to  have  been  taken  care  of  in  the  Act ;  I  cannot,  upon 
principle,  do  it  without  such  a  power. 

I  have  now  stated  what  has  occurred  to  me  upon  this  case  ;  [  ^^^ 
and  I  have  the  satisfaction  of  knowing  that  no  inconvenience  can 
possibly  arise  from  the  view  which  I  have  taken  of  it,  and  no 
damage  can  be  sustained  between  this  and  Christmas.  The 
observations  which  I  have  made  on  the  case,  have  been  rather 
for  the  purpose  of  explaining  my  views,  than  of  finally  stating 
whether  an  injunction  ought  to  be  granted.    If  any  persons 
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think  I  have  taken  an  improper  or  erroneous  view  of  the  subject, 
it  may  be  heard  again  ;  my  present  opinion  is,  that,  under  cir- 
cumstances of  this  case,  1  cannot  grant  this  injunction. 

The  motion  was  not  mentioned  again. 


1817. 
April  17. 
Aug,  17. 

Lord 
Eldon,  L.C. 

[378] 


[379] 


Ex    PARTE    BUEN.t 

(In  the  Matter  op  GOODCHILD  and  Others.) 

(1  Jacob  &  Walker,  37S— 380.) 

Under  a  oommission  of  bankruptcy  against  two  partners,  ships 
registered  in  the  name  of  one  of  them,  but  in  the  ordering  and 
disposition  of  both,  form  part  of  the  joint  estate. 

In  November,  1815,  a  joint  commission  issued  against  John 
Goodchild  the  elder,  John  Jackson,  William  Jackson,  John  Grood- 
child  the  younger,  and  Thomas  Jones,  under  which  they  were 
found  bankrupts.  The  two  Goodchilds  carried  on  the  business 
of  lime-merchants,  in  partnership  together,  under  the  firm  of 
Goodchild  and  Son  :  at  the  time  of  the  bankruptcy  twenty-seven 
ships  were  employed  in  the  lime-trade,  all  of  which  were  regis- 
tered in  the  name  of  J.  Goodchild  the  younger. 

It  appeared  that  J.  Goodchild  the  elder  had,  by  deed,  dated  in 
April,  1812,  assigned  to  Goodchild  the  younger  six  ships,  of  which 
he  was  the  sole  registered  owner,  and  his  moiety  of  four  others, 
which  were  registered  in  the  joint  names ;  the  assignment  was 
expressed  to  be  in  consideration  of  natural  love  and  affection ; 
and  it  was  asserted  to  have  been  made  only  for  the  purpose  of 
saving  the  elder  Goodchild  the  trouble  of  attending  at  the 
Custom-house.  Eight  of  the  ships  thus  assigned  were  in  the 
trade  at  the  time  of  the  bankruptcy:  the  other  nineteen  had 
been  purchased,  or  built  and  paid  for,  out  of  the  funds  of  the 
firm  of  Goodchild  and  Son.  The  two  Goodchilds  were  equally 
interested  in  the  business ;  but  the  capital  had  been  advanced 
by  the  father. 

The  object  of  the  petition  was  to  have  the  proceeds  of  the 

t  Bankruptcy  Act,  1883,  s.  44,  sub-s.  2  (iii.). 
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vessels  incladed  in  the  assignment,  declared  to  be  part  of  the      Ex  parte 
separate  estate  of  the  elder  Goodchild,  as  having  been  assigned       ^^^^^^ 
irithont  sufficient  consideration,  or  that  the  proceeds  of  all  the 
twenty-seven  vessels  might  be  declared  to  be  part  of  the  joint 
estate  of  the  two  Goodchilds.    The  petition  v«ras  heard  on  the 
ITth  of  April,  1817. 

Mr.  Montagu  for  the  petitioner. 

Mr,  CuUen  for  the  assignees. 

The  cases  of  Ex  parte  Yallop^\  Ex  parte  Hoictonyl  Robinson  v. 
M'Dowellfl  and  Mair  v.  Glennie,\\  were  cited. 

The  LoBD  Ghancellob  made  an  order,  referring  it  to  the 

Commissioners,  to  enquire  in  whose  order  and  disposition  the 

ships  in  qaestion  were,  at  the  date  and  suing  forth  of  the 
commission. 

The  Commissioners  certified,  that  in  their  judgment,  all  the 
bhips  were,  at  the  date  and  suing  forth  of  the  commission,  in  the 
order  and  disposition  of  the  bankrupts  J.  Goodchild  the  elder, 
and  J.  Goodchild  the  younger,  and  stated  at  length  the  circum- 
iitanoes  upon  *which  they  founded  their  opinion.  An  order  was  t  *^^  1 
made  on  the  27th  of  August,  1817,  confirming  the  certificate, 
and  declaring  all  the  ships  in  question  to  be  part  of  the  joint 
estate  of  the  two  Goodchilds. 

t  10  B.  B.  24  (15  Vefl.  60).  &  Aid.  195. 

J  1  Bose,  177.  II  16  E.  E.  445  (4  M.  &  S.  240). 

5  Selir.  N.  P.  1142,  cited  2  Bam. 
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1819.  HOESEMAN  v.  ABBEY. 

Nav^  25.  '  (1  j^^l,  ^  Walker,  381—387.) 

B0IU  Qmrt  A  limitation  in  a  deed  of  personal  property  to  the  executors,  adminis- 

Plumer,  trators,  and  assigns  of  A.,  aiter  the  deatii  of  B.  and  C,  does  not  fail  b}" 

M.  R.  the  death  of  B.  and  C.  in  the  lifetime  of  A. 

[  SSI  ]  A  trust  term,  created  hj  a  marriage  settlement,  to  raise  a  sum  of 

money  on  the  decease  of  the  surviyor  of  the  husband  and  wife  in  cae)o 
there  should  be  no  issue  of  the  marriage  living  at  her  death,  and  to  be 
paid  as  the  wife,  at  any  time  or  times  during  her  ooTerture,  and 
notwithstanding  the  same,  by  any  deed  or  writing,  &c.  should  appoint 
or  devise.  The  power  cannot  be  exercised  during  widowhood  or  second 
marriage. 

This  was  a  suit  for  a  specific  perfonnance.  The  defendants^ 
by  their  answer,  admitted,  that  a  good  title  could  be  made  in 
every  respect,  excepting  that  the  estate  was,  as  they  contended, 
subject  to  a  charge  of  1,000Z. ;  and  by  the  decree  made  on  the 
28d  November,  1816,  it  was  referred  to  the  Master,  to  enquire 
whether  the  sum  of  1,000Z.  was  an  incumbrance  then  affecting 
the  estate.     The  following  facts  appeared  by  the  report : — 

By  a  settlement,  made  in  June,  1776,  on  the  marriage  of 
[  ^382  ]  Henry  Ashley  with  Eliza  Hickman,  after  reciting  that  *the 
fortune  of  the  said  Eliza  Hickman  was  9001.,  to  which  her 
mother,  Ann  Hickman,  had  agreed  to  add  1002.,  the  said  Henry 
Ashley  conveyed  the  estates  in  question  to  the  use  of  himself  for 
life,  with  remainder  to  the  use  of  his  intended  wife  for  her  life, 
with  remainder  to  trustees,  for  a  term  of  600  years,  with  other 
remainders  over,  with  an  ultimate  remainder,  upon  failure  of 
issue  of  the  marriage,  to  himself  in  fee.  The  trusts  of  the  5CO 
years'  term  were  declared  to  be,  that  if  the  marriage  should  take 
effect,  and  Eliza  Hickman  should  happen  to  die,  and  leave  no 
issue  of  her  body  by  the  said  Henry  Ashley  lawfully  begotten , 
living  at  the  time  of  her  decease,  then  that  the  trustees  should, 
within  six  months  after  the  decease  of  the  survivor  of  them  the 
said  Eliza  Hickman  and  Henry  Ashley,  raise  a  sum  of  1,000Z.» 
and  pay  the  same  to  such  person  or  persons  as  the  said  Eliza 
Hickman,  at  any  time  or  times  thereafter  during  her  coverture* 
and  notwithstanding  the  same,  by  any  deed  or  writing,  deeds  or 
writings,  to  be  by  her  duly  executed  in  the  presence  of,  and 
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sttefited  by,  three  or  more  credible  persons,  and  which  she  was  Hobsbmav 
thereby  empowered  to  make,  should  limit,  direct,  ox  appoint,  abbkt. 
gire  or  devise  the  same ;  and  for  want  of,  and  until  such  lin^ta- 
tion,  direction,  or  appointment,  to  the  use  and  behoof  of  the  said 
execators,  administrators,  and  assigns,  of  the  said  Ann  Hickman, 
ftnd  to  and  for  no  other  use,  intent,  or  purpose  whatsoever.  The 
deed  contained  a  general  power  of  revocation  and  new  appoint- 
ment, to  be  exercised  by  H.  Ashley  and  his  wife,  with  the  consent 
of  the  trustees. 

The  marriage  having  taken  effect,  H.  Ashley  died,  in  the  year 
1780,  without  issue ;  his  wife  survived,  and,  in  the  following 
year,  married  Thomas  Litchfield.  Previous  to  her  second  mar- 
riage, a  settlement  was  made,  by  indentures  of  lease  and  release, 
dated  the  28rd  and  24th  *October,  1781,  by  which  (amongst  other  f  *^  1 
things),  after  reciting  that  it  had  been  agreed  that  the  sum  of 
IfiOOL  should  be  assigned  to  trustees,  Eliza  Hickman,  by  virtue 
of  the  power  given  to  her  by  the  deed  of  June,  1776,  appointed 
the  som  of  1,0002.  to  trustees,  upon  trust,  for  all  and  every  the 
child  and  children  of  the  marriage,  in  equal  shares  and  propor- 
tions, and  in  default  of  such  issue,  upon  other  trusts. 

Some  time  after  her  second  marriage,  she  executed  a  deed-poll, 
dated  in  January,  1784,  by  which  she  recited  the  power  given 
her  by  the  deed  of  June,  1776 ;  and  by  virtue  of  it,  appointed 
the  sum  of  1,OOOZ.  to  be  paid  to  her  husband,  Thomas  Litchfield, 
his  ex^utors,  administrators,  and  assigns.  She  died  in  June, 
1791,  leaving  her  husband  and  one  daughter,  Elizabeth  Litch- 
field, surviving  her. 

hi  December,  1798,  Ann  Hickman  filed  a  bill  in  this  Court 
against  the  surviving  trustee  of  the  600  years'  term,  Thomas 
Litchfield,  Elizabeth  Litchfield,  and  Isaac  Const,  the  person  who 
iFas  entitled  to  the  estate,  subject  to  the  term,  insisting  that  six 
months  having  elapsed  since  the  death  of  her  daughter,  there 
being  no  issue  of  her  first  marriage,  and  no  appointment  having 
been  made  during  her  coverture  with  Henry  Ashley,  the  1,000Z. 
ooght  to  be  raised  and  paid  to  her  (Ann  Hickman).  T.  Litch- 
field and  E.  Litchfield  respectively,  in  their  answers,  claimed  the 
8iun  in  question,  the  former  under  the  deed-poll  of  January, 
1784,  the  latter  under  the  settlement  of  October,  1781.    The 
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HoBSKMAK    cause  was  heard  on  the  12th  July,  1798,  before  the  Lord  Chan- 

abbst.      cellor,  when  the  bill  was  dismissed  with  costs,  as  against  Const, 

and  without  costs  as  against  the  other  defendants.     It  appeared 

[  '384  ]      that  Coust,  by  his  answer,  submitted  to  have  the  *1,0002.  raised 

and  paid  as  the  Court  might  direct.    Ann  Hickman  had  since 

died. 

The  Master  having  certified  that,  in  his  opinion,  the  sum  of 
1,000Z.  was  not  an  incumbrance  on  the  estate,  bji  exception  was 
taken  by  the  defendants  to  his  report. 

Mr.  Agar  and  Mr.  Roupell^  in  support  of  the  exception  : 

It  may  be  questionable  who  is  the  person  now  entitled  to  this 
sum  of  1,000L ;  but  it  seems  clear,  by  the  settlement,  that  it  was 
intended  to  be  raised,  at  all  events,  and  not  having  been  raised 
or  paid,  it  must  still  be  a  charge,  whoever  may  have  a  right  to 
claim  it.  The  power  given  by  the  settlement  must  have  been 
meant  to  authorize  an  appointment  by  Eliza  Hickman,  at  any 
period  of  her  life ;  the  payment  would  not  otherwise  have  been 
deferred  till  after  her  death,  as  well  as  that  of  her  husband ;  nor 
is  it  a  reasonable  construction,  that  she  should  appoint  daring 
her  coverture  only.  It  was  a  general  power,  but  during  cover- 
ture, was  to  be  exercised  by  deed,  attested  by  three  witnesses. 
But  if  the  other  construction  prevails,  the  appointment  by  the 
deed-poll,  made  during  her  second  coverture,  is  within  the  terms 
of  the  power.  Even  if  neither  of  the  instruments  were  effectual^ 
the  money  was  still  to  be  raised  for  the  executors,  administrators,, 
and  assigns  of  the  mother ;  and  her  surviving  her  daughter  does 
not  defeat  the  limitation.  It  is  not  like  a  contingent  remainder 
in  real  estate,  the  rule  that  the  remainder  must  vest  immediately 
on  the  determination  of  the  particular  estate,  depending  on  a 
principle,  not  applicable  to  personalty,  that  the  freehold  cannot 
be  in  abeyance.  The  decree  in  1798  did  not  determine  the  point 
now  in  issue,  it  only  excluded  Ann  Hickman  during  her  life. 

[  886  ]  Mr.  Heald  and  Mr.  Parker ^  on  the  other  side  : 

The  power  is,  in  express  terms,  confined  to  coverture,  and  that 
the  coverture  by  Henry  Ashley  was  meant  cannot  be  doubted  ; 
the  settlement  is  not  h'kely  to  contain  provisions  for  a  future 
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marriage.  Hence,  upon  the  death  of  Ashlay,  the  power  was  Hobseman 
gone,  and  the  only  other  limitation  was  to  *'  the  said  executors,  abbbt. 
adnunistrators,  and  assigns,"  of  the  mother,  who,  at  the  time 
when  it  was  to  take  effect,  were  not  in  existence.  It  must  there- 
fore fail,  like  a  limitation  to  the  heirs  of  a  living  person ;  and 
this  appears  to  have  been  the  opinion  of  the  Lord  Chancellor, 
on  the  bearing  of  the  former  cause  in  1798. 

The  Master  of  the  Bolls  (after  stating  the  facts) :  iVor.  25. 

It  is  first  to  be  considered,  to  whom  this  sum,  supposing  it  to 
be  still  a  charge  on  the  estate,  would  be  payable ;  whether  it 
coold  go  according  to  either  of  the  appointments  made  by  Mrs. 
Ashley.  In  support  of  the  validity  of  those  instruments,  it  has 
been  aq^ed,  that  the  words  *'  at  any  time  or  times  hereafter, 
daring  her  coverture,"  referred  to  any  coverture,  and  also  that 
those  words,  with  the  words  **  by  any  deed,"  &c.  were  to  be  read 
as  if  in  a  parenthesis.  The  latter  would,  I  think,  be  a  very  con- 
venient way  of  disposing  of  all  powers  of  appointment ;  but  it  is 
necessary  to  follow  the  language  of  the  power,  and  these  words 
most,  it  appears  to  me,  be  considered  as  restrictive,  and  limit  the 
execution  to  the  period  of  coverture.  Next  comes  the  question, 
whether  these  words  refer  to  any  coverture,  or  to  that  with  the 
husband  she  was  then  about  to  marry ;  and  I  think  that  they 
are  to  be  considered  as  regulating  what  was  to  be  done  during 
that  particular  coverture  only ;  during  that  period  she  made  no 
appointment,  and  there  was  therefore  no  valid  execution  of  her 
power.+ 

The  only  question  then  is,  whether  the  sum  is  to  go  to  the  [  sse  ] 
executor  of  Mrs.  Hickman.  The  Master  seems  to  have  thought 
that  point  decided,  by  the  rejection  of  the  claim  made  by  her ; 
the  Court  having  determined  that  it  was  not  to  be  paid  to  her, 
and  that  the  apx>ointments  were  not  valid.  I  think  it  likely  that 
the  Master  formed  this  opinion  without  having  seen  the  answer 
of  Isaac  Const.  In  that  it  is  distinctly  admitted  that  the  charge 
existed,  and  he  expresses  a  willingness  to  have  it  raised ;  his 
costs  were  in  consequence  allowed  him.  Thus  the  charge  was 
then  acknowledged  by  the  person  interested.  It  is  not 
t  See  BeaUe  y.  Dodd,  1  B.  B.  182  (1  T.  B.  193). 
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HosBBMAv    pretended  that  it  has  been  since  paid ;  how  then  can  it  have 
Abbey.       b««n  got  rid  of  ? 

The  argament  now  is,  that  the  limitation  to  the  executors, 
administrators,  and  assigns  of  Mrs.  Hickman  was  conditional, 
depending  upon  whether  Mrs.  Hickman  died  before  Mr.  and 
Mrs.  Ashley.  It  is  said  that  there  was  no  one  answering  the 
description  of  executor  or  administrator,  and  that  the  limitation, 
therefore,  falls  to  the  ground.  It  has  been  ingeniously  put  as  if 
it  were  like  the  case  of  freehold  estate,  but  I  do  not  see  that  the 
analogy  can  be  applied. 

In  the  former  suit,  the  Govt  decreed,  for  some  reason  or 
other,  that  Mrs.  Hickman  was  not  entitled,  from  which,  however, 
it  does  not  follow  that  no  one  was.  The  question  was,  whether 
a  sum  being  given  to  the  executors,  administrators  and  assigns 
of  a  person,  that  person  herself  could  apply  to  receive  it.  The 
ground  of  the  decision  does  not  appear,  but  if  the  Court  thought 
that  the  time  when  the  sum  was  to  be  paid  was  postponed,  or 
that  it  was  to  be  paid  to  the  person  who  should  be  executor,  in 
either  case  they  would  say  that  Mrs.  Hickman  could  not 
demand  it. 

[His  Honour  concluded  by  saying  :] 

[  387  ]  The  Court  certainly  did  not  consider  that  the  1,0002.  was  not 

a  subsisting  charge.  I  think,  therefore,  that  it  would  be  too 
much  to  force  the  estate  upon  a  purchaser  without  the  payment 
of  this  sum  after  the  acknowledgment  of  the  owner  in  the  year 
1798  that  it  was  a  charge. 

Exception  allowed  A 

t  Heg.  Lib.  A.  1819  fol.  319. 
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VAUX   V.   HENDERSON.  isoe. 

(1  Jacob  &  Walker,  388,  w.)  f^-h^O. 

Legacy  to  A.,  **  and  failing  him  by  decease  before  me,  to  his  heirs."  Rolls  Court. 

A.  dies  before  the  testator,  haying  made  a  will  containing  a  residuary  Qbant,  M.R. 
bequest :  the  legacy  belongs  to  the  next  of  kin  of  A.  living  at  the  time       [  388^  n.  ] 
of  the  testator's  death. 

Alexakdeb  Coutts,  by  his  will,  dated  in  November,  1796,  made 
(amongst  others)  the  following  bequest.  ''  I  give  and  bequeath 
to  Mr.  Edward  Vaux,  senior,  of  Austin  Friars,  London, 
merchant,  200Z.,  and  failing  him,  by  decease  before  me,  to  his 
heirs."  Edward  Vaux,  by  his  will,  dated  in  September,  1802, 
gave  the  residue  of  his  estate  and  effects  to  his  executors,  to  be 
invested  in  the  funds,  upon  certain  trusts,  for  the  benefit  of  his 
wife  and  daughters ;  he  appointed  two  of  his  sons  (the  plaintiffs) 
and  his  wife,  his  executors  and  executrix,  and  died  in  January, 
180S,  leaving  his  wife,  five  daughters,  the  plaintiffs,  and  two 
other  sons  surviving  him.     The  plaintiffs  alone  proved  his  will. 

The  testator,  Coutts,  survived  Vaux,  and  died  in  August, 
1804;  in  the  interval  between  their  deaths,  one  of  Vaux's 
daughters  died,  leaving  a  husband  and  children.  The  plaintiffs 
by  their  bill  filed  against  the  executors  of  Coutts,  and  the  other 
children  and  grand-children  of  Vaux,  and  the  husband  of  his 
deceased  daughter,  claimed  the  200Z. ;  the  different  defendants, 
by  their  answers,  contended  for  three  different  constructions : 
1.  That  it  belonged  to  the  next  of  kin  of  Vaux,  living  at  the  time 
of  his  death:  2.  That  his  next  of  kin,  living  at  the  death  of 
Coutts,  were  entitled :  8.  That  it  ought  to  go  in  the  same  manner 
as  the  residue  of  Vaux*s  estate. 

Thb  Master  of  the  Bolls  (Sir  W.  Grant)  decreed,  that  the 
legacy  belonged  to  the  next  of  kin  of  Vaux,  Uving  at  the  time  of 
the  death  of  Alexander  Coutts.t 

t  Beg.  Lib.  B.  1805,  fol.  317. 
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YOVATT  V.  WINYARD.t 

^)®^.  (1  Jacob  &  Walker,  394—396.) 

May  ]o.  V  »  / 

Injunction  to  restrain  a  defendant    from    communicating   certain 

Lord  recipes  for  medicines  and  vending  them  granted,  on  the  ground  that  he 

Eldov,  L.C.  jj^  obtained  a  knowledge  of  the  mode  of  preparing  them  by  a  breach 

[  994  ]  of  trust. 

Mn.  Wetherell  moved,  upon  certificate  of  the  bill  filed  and 
affidavit,  to  restrain  the  defendant  from  making  use  of  or 
communicating  certain  recipes  for  veterinary  medicines,  and 
from  printing  and  publishing  certain  papers  of  directions  for  the 
mode  of  administering  them,  and  of  managing  the  animals  while 
taking  them. 

The  plaintiff,  who  was  the  proprietor  of  the  medicines,  had 
employed  the  defendant  for  some  time  as  an  assistant  or  journey- 
man, under  an  agreement,  by  which  he  was  to  have  a  salary, 
and  to  be  instructed  in  the  general  knowled,:;e  of  the  business, 
but  was  not  to  be  taught  the  mode  of  composing  the  medicines ; 
he,  some  time  since,  left  the  plaintiff,  and  entered  into  business 
for  himself,  and  the  plaintiff  had  lately  discovered  that  he  had, 
while  in  his  service,  surreptitiously  got  access  to  his  books  of 
recipes,  and  copied  them,  and  was  now  selling  the  medicines, 
with  printed  papers  for  administering  them,  which  were  almost 
literal  copies  of  those  composed  by  the  plaintiff.  The  defendant 
had  afterwards  offered,  for  a  small  salary,  to  agree  not  to  divulge 
the  recipes. 

Mr.  Wetherellf  in  support  of  the  motion,  distinguished  the 
[396]  case  from  Newberry  v.  James ,  I  and  Williams  v.  Williams y^  as 
being  an  instance  of  breach  of  confidence  towards  an  employer, 
in  the  manner  of  acquiring  the  knowledge,  contending  that 
though  the  Court  might  not  protect  a  secret  from  disclosure  by 
one  to  whom  the  proprietor  had  himself  communicated  it,  vet  it 
would,  when  the  person  sought  to  be  restrained  had  clandestinely 
possessed  himself  of  it.  In  those  cases  the  knowledge  was 
communicated  for  a  particular  purpose,  and  it  was  attempted  to 

t  Bobb  V.  Oreen,  1895,  2  a  B.  315,  t  16  R.  B.  195  (2  Mer.  446). 

318.--C.  A.  §  17  R,  R.  49  (3  Mer.  157). 
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prevent  the  party  from  using  it  for  any  other ;  bat  here  the  first 
discoYery  was  obtained  by  a  breach  of  duty,  and  in  violation  of  a 
positive  agreement. 


YOVATT 

C, 

WlXTARD 


The  Lord  Chancellob  granted  the  injunction,  upon  the 
ground  of  there  having  been  a  breach  of  trust  and  confidence ; 
but  confined  it  so  as  not  to  prevent  the  defendant  from  adminis- 
tering the  medicine  to  any  animals  then  under  a  course,  it  being 
stated  in  the  papers  of  directions  that  a  sudden  discontinuance 
would  be  prejudicial. t 


PRITCHARD  V.   OVEY.J 

(1  Jacob  &  Walker,  396—405.) 

ic  perfoTinanoe  of  an  agreement  for  the  sale  of  an  annuity,  to 
oommenoe  from  the  date  of  the  agreement,  and  to  continue  for  three 
HTes,  to  be  named  by  the  grantee,  decreed  where  the  lives  had  not  been 
named,  the  delay  having  been  occasioned  by  the  grantor. 

About  the  month  of  July,  1815,  an  agreement  was  entered 
into  between  the  plaintiff  and  defendant,  for  the  purchase,  by 
the  former,  of  an  annuity  of  7001., §  for  three  lives,  to  be  secured 
on  an  estate  of  the  latter ;  the  price  agreed  on  was  7,000^.  The 
investigation  of  the  defendant's  title  to  the  estate,  proposed  as 
a  seeurity,  occnpying  some  time,  and  the  defendant  having 
immediate  occasion  for  the  money,  the  plaintiff  consented  to 
advance  it  at  once,  npon  the  security  of  a  promissory  note  of  the 
house  of  Hick,  Keats,  &  Co.,  in  which  the  defendant  was  a 
partner,  and  a  deposit  of  the  title-deeds,  with  a  memorandum  of 
the  agreenotent  for  the  purchase  of  the  annuity.  The  plaintiff 
accordingly  advanced  the  7,0001.  to  the  defendant ;  the  promis- 
sory note  was  given,  and  the  deeds  delivered.  At  the  same 
time,  a  memorajidum,  dated  the  18th  July,  1815,  was  prepared 
and  signed  by  both  parties,  by  which  it  was  agreed,  that  in  case 
the  defendant's  title  should  be  perfected  to  the  satisfaction  of 


t  B^.  Lib.  B.  1819,  fol.  810. 
:  WaiiamB    V.   Brisco  (1882),   22 
Ch.  Bit.  441. 
{  In    tlie     original     report    the 


amount  of  the  propoeed  annuity  is 
here  stated  at  200/.,  which  is  ap- 
parently a  clerical  mistake. — 0.  A.  8. 

o  2 


1820. 
March  8. 
May  3,  l\t. 

Rolls  Court. 

Plumkb, 

M.R. 

[396] 
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Pbitcrahd  the  counsel  or  solicifcors  of  the  plaintiff,  within  four  months  from 
OvBT.  ^he  date,  and  which  the  defendant  thereby  agreed  to  do  by  all 
means  in  his  power,  he  was  to  secure,  in  manner  as  by  such 
counsel  or  solicitors  should  be  required,  on  the  estate  in  question, 
[  *^97  ]  a  clear  annuity  of  700Z.,  for  the  lives  of  any  *three  persons  the 
plaintiff  might  name  for  the  purpose,  which  annuity  was  to 
commence  from  the  day  of  the  date  of  the  memorandum  ;  and 
on  completing  it,  the  promissory  note  was  to  be  delivered  up. 
If  the  defendant's  title  could  not  be  completed  within  four 
months,  the  title-deeds  were  to  remain  with  the  plaintiff,  as  a 
collateral  security  for  the  promissory  note  and  interest,  and  for 
the  costs  that  might  be  incurred  by  the  plaintiff  in  the  investiga- 
tion of  the  title. 

The  object  of  the  suit  was  to  obtain  the  specific  performance 
of  this  agreement.  The  defendant,  in  his  answer,  stated  himself 
to  have  been,  at  the  time  of  the  agreement,  young  and 
inexperienced,  that  he  was  deceived  in  the  transaction  by  one  of 
his  then  partners,  and  signed  the  memorandum  without 
sufficiently  understanding  its  contents;  he  said  that  he  had 
supposed  the  annuity  was  to  be  only  at  the  rate  of  61.  per  cent., 
and  that  it  was  to  be  redeemable.  He  insisted,  that  for  these 
reasons,  he  was  not  bound  to  perform  the  agreement-  After  the 
answer,  the  bill  was  amended,  by  praying  in  the  alternative,  thai 
if  a  grant  of  an  annuity  was  not  decreed,  the  plaintiff  might  be 
declared  to  be  a  mortgagee  of  the  estate  for  the  amount  of  th< 
7,000/.  and  interest. 

No  witnessess  were  examined  on  the  part  of  the  defendant 
but  the  plaintiff  entered  into  evidence,  to  shew  that  th^ 
circumstances  attending  the  treaty  and  contract  were  fair  anc 
free  from  fraud.  It  also  appeared  in  evidence,  that  the  plaintifTi 
solicitor,  in  December,  1815,  sent  to  the  sohcitor  of  the  defendan 
a  draft  of  the  proposed  annuity-deed,  which  the  latter  did  no 
return,  but  in  the  month  of  January  following,  he  apprised  tlii 
plaintiff's  solicitor,  that  the  defendant  had  desired  biTn  %i 
[  ^398  ]  proceed  no  further ;  some  other  communications  ^continued  ti 
take  place,  till  March,  1816,  when  the  defendant's  solicitor,  i>; 
his  directions,  announced  his  refusal  to  execute  the  dee^j 
alleging  as  a  reason,  that  the  defendant  had  no  means  of  payirx, 
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ihe  anDuity,  owing  to  the  dissolution  of  his  partnership  with  the    Pritghabd 
hoase  of  Hick  &  Co.     In  the  following  month,  April,  1816,  the        ovbt. 
bill  was  filed.     The  draft  of  the  deed  was  not  given  in  evidence. 

Mr.  Heald  and  Mr.  Wray,  for  the  plaintiff,  mentioned  the 
case  of  Lord  Kensington  v.  PhiUips,^  as  an  authority  for 
compelling  the  specific  performance  of  an  agreement  to  grant  for 
lives  not  named  at  the  time. 

Mr.  Trower  and  Mr.  Garratt  for  the  defendant : 

The  agreement  not  naming  the  persons  for  whose  lives  the 
annuity  was  to  continue,  is  defective,  in  omitting  one  of  the 
most  material  terms.  This  alone  is  a  sufficient  defence  to  the 
bill,  as  the  Court  will  not  specifically  perform  an  agreement, 
unless  all  the  conditions  and  stipulations  necessary  to  its 
execution  are  embodied  in  it.  MUnes  v.  Gery^l  Bluiidell  v. 
Brettargh.l 

The  circumstance  of  the  lives  not  being  named,  besides 
rendering  the  agreement  imperfect,  makes  it  impossible,  after 
the  lapse  of  time,  to  carry  it  into  execution,  so  as  to  give  each 
party  the  benefit  of  the  conditions  that  he  contracted  for.  If  the 
iiestui  qui  vies  had  been  named  at  once,  they  would,  in  the 
interval,  have  been  wearing  out ;  they  might  have  died,  or  their 
health  might  have  been  impaired.  But  if  the  agreement  is  now 
to  be  executed,  the  plaintiff  may  name  persons  born  since  the 
date  of  it ;  he  will,  of  course,  choose  some  whose  constitutions 
are,  at  this  period,  in  good  condition :  *no  arrangement  can  [  ^399  ] 
XK)bsibIy  be  made,  to  give  the  defendant  the  benefit  of  the 
chances,  that  a  literal  performance  of  the  agreement  would  have 
afforded  him.  Lord  Kensington  v.  Phillips  furnishes  no  general 
rule  for  cases  of  this  description.  Lord  Eldon  expressly  guards 
against  its  being  drawn  into  a  precedent,  and  rests  his  opinion, 
on  the  circumstance  of  the  delay  having  arisen  from  mutual 
default,  while  both  the  parties  were  acting  on  the  notion  that 
the  agreement  was  still  binding.  There  the  plaintiff  named  the 
liv^  in  his  bill,  so  that  at  least,  from  the  institution  of  the  suit, 

t  16  B.  B.  96  (5  Dow,  61).  §  See  judgment,  j)Oit,  p.  199. 

:  9  B.  B.  307  (14  Ves.  400). 
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PRiTcrfARD  the  lessor  had  the  benefit  of  their  decay;  here  they  are  not 
OvRY,       mentioned,  and  there  is  no  evidence  of  any  lives  having  been 
named  up  to  the  present  time.    ♦    *    * 

[  400  ]  Mr.  Heald  in  reply : 

*  *  In  Lord  Kensington  v.  PhiUips  the  delay  was  mutual, 
and  that  circumstance  removed  the  difficulty :  here  the  case  is 
much  stronger,  for  it  was  the  sole  default  of  the  defendant, 
which  occasioned  that  of  which  he  now  complains.  The  grantor 
of  an  annuity  may  suffer  some  inconvenience,  from  the  post- 
ponement of  the  nomination  of  the  lives,  but  it  is  always  in  his 
power  to  prevent  it,  by  calling  on  the  grantor  to  specify  them. 
When  he  has  himself  discharged  the  other  from  proceeding,  he 
cannot  be  permitted  to  accuse  him  of  procrastination. 

It  is  said,  the  agreement  is  insufficient  on  the  face  of  it.  It 
is  true  that  some  stipulations  of  an  agreement  are  so  material 
[  *40i  ]  that  they  must  be  contained  in  it ;  but  the  ^nomination  of  the 
lives  is  not  of  this  description ;  the  agreement  is  complete 
without  it.  This  is  proved  by  Philips  v.  Kensington ;  naming 
them  in  the  bill  in  that  case  could  not  have  cured  the  objection ; 
for  if  the  contract  were  bad  in  itself,  it  could  not  be  rendered 
operative  by  any  subsequent  act. 

The  Master  of  the  Bolls  : 

This  is  a  bill  for  the  specific  performance  of  an  agreement  to 
grant  an  annuity.  It  states  that  the  purchase-money  was,  at 
the  defendant's  instance,  advanced  to  him  at  the  time  of  the 
agreement,  but  that  after  some  communications  had  taken  place 
on  the  subject  of  the  title,  the  defendant  became  desirous  of 
retiring  from  the  contract,  and  refused  to  proceed  in  the  execu- 
tion of  it.  The  bill  was  therefore  filed  in  April,  1816  ;  and  the 
defendant,  by  his  answer,  distinctly  admits  the  fact  of  his 
having  entered  into  the  agreement,  but  endeavours  to  excuse 
himself  from  performing  it,  by  saying  that  the  terms  were  not 
precisely  the  same  as  he  thought  them  to  be,  that  he  conceived 
the  annuity  was  not  to  be  more  than  at  the  rate  of  8  per  cent, 
on  the  sum  advanced  to  him,  and  that  he  was  a  young  man  not 
conversant  with  business :  on  these  grounds,  he  insists  that  he 
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is  not  bound  by  it.     Evidence  was  entered  into  by  the  plaintiff   Pbitchard 
to  meet  this  defence ;  it  is  shewn  that  though  the  defendant  was       qvey. 
not  himself  active  in  the  negotiations,  he  employed  in  it  his 
attorney,  and  also  his  partner,  who  was  well  acquainted  with 
business,  the  agreement  was  read  over  to  him,  and  he  expressed 
himself  satisfied  with  it ;  nothing,  therefore,  appears  to  cast  any 
imputation  on  the  fairness  of  the  transaction.     The  money  was 
punctually  advanced,  on  the  faith  and  expectation   that  the 
defendant  would  perform  what  he  had  *agreed  to.     It  therefore      [  •^o^i  ] 
remains  for  him  to  shew  why  he  should  not  be  bound  to  it. 

At  the  hearing,  another  defence  was  made.  It  was  said  that 
the  lives  were  not  named  in  the  agreement ;  that  it  did  not 
appear  that  they  were  named  in  the  draft  of  the  deed,  and 
that  even  up  to  this  moment  they  have  not  been  fixed.  It 
was  argued,  that  it  would  therefore  be  unjust  now  to  compel  the 
execution  of  the  contract,  as  the  defendant  would  be  subjected 
retrospectively  to  the  payment  of  101.  per  cent,  upon  the 
porehase-money,  for  the  interval  of  time  that  has  elapsed, 
during  which  there  has  been  no  risk,  and  it  was,  therefore, 
contended,  that  it  would  be  fair  that  the  defendant  should  now 
repay  the  money  with  interest,  or  secure  it  by  mortgage. 

The  case  was  first  compared  to  those  of  BlundeU  v.  Brettargh 
and  Milneg  v.  Gery,  cases  of  contracts  for  sale  at  a  price  to  be 
named  by  arbitrators  to  be  fixed  on  by  the  parties,  but  that  not 
having  been  done,  it  was  desired  that  the  Court  should  direct 
what  the  price  should  be.  But  there  the  specific  performance 
was  refused  by  the  late  Master  of  the  Bolls,  on  the  ground 
that  the  Court  could  not  put  itself  in  the  situation  of  the  parties, 
that  they  had  agreed  upon  a  sale  at  a  price  to  be  fixed  in  a 
particnlar  manner,  and  to  fix  it  otherwise  would  be  to  make  a 
new  agreement.  The  difference  between  those  cases  and  this  is, 
that  here  the  Court  is  not  called  upon  to  do  anything  for  the 
parties ;  the  Uves  are  not  to  be  named  by  the  Court,  but  by  the 
plaintiff  to  whom  the  choice  of  them  was  assigned  by  the 
contract.  It  will  not,  therefore,  be  making  a  new  agreement, 
but  carrying  into  effect  that  of  the  parties.  It  is  then  said,  that 
the  agreement  should  not  be  performed,*  on  account  of  the  L  ^^^^  ] 
advantage  that  the  plaintiff  will  derive  from  the  lives  not  having 
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Pritchabd  been  fixed.  In  answer  to  this,  it  may  be  remarked,  that  in 
OvBT.  Mortimer  v.  Copper ^^  the  Court  said,  that  when  the  agreement 
was  fair,  it  should  be  performed,  though  the  person  for  whose 
life  the  annuity  was  to  be  granted  had  died  in  the  interval. 
The  same  was  done  in  Jacksoji  v.  Lever, \  and  in  Nield  v.  Smith% 
the  grant  of  the  annuity  was  enforced,  though  one  of  the  lives 
had  dropped. 

But  the  objection  is  still  more  pointedly  answered  by  the  ease 
of  Lord  Kejisington  v.  Phillips,  which,  on  the  pouit  of  the 
nomination  of  the  lives,  is  very  similar  to  this.  There  Lord 
Kensington  agreed  to  grant  a  lease  for  three  lives  generally ; 
they  were  not  named.  The  bill  was  filed  for  a  specific  per- 
formance nine  years  afterwards.  In  one  respect  it  differed  from 
the  present  case  ;  for  the  lives  were  named  in  the  bill,  bat  it  is 
clear  that  in  the  interval,  during  the  nine  years,  the  agreement 
was  in  the  same  situation  as  this.  The  House  of  Lords  aflSrmed 
the  judgment  of  the  Court  below,  decreeing  the  specific  per- 
formance, Lord  Eldon  and  Lord  Bedbsdale  concurring. 

We  must,  therefore,  in  applying  that  case  to  the  present,  see 
whether  there  is  sufficient  to  account  for  the  delay.  Lord  Eldon 
saying  that  the  party  is  not  to  lie  by,  and  that  it  must  at  least 
be  a  caee  of  mutual  default.  Now  in  this  case,  is  not  the  fault 
entirely  on  the  side  of  the  defendant  ?  The  plaintiff  was  always 
willing  to  perform  his  part  of  the  contract ;  he  paid  the  money, 
relying  on  the  good  faith  of  the  other :  and  it  does  not  appear 
that  he  occasioned  any  delay  in  the  examination  of  the  title.  It 
appears  clear,  that  the  first  obstacle  to  the  completion  of  the 
contract  arose  from  the  defendant  desiring  his  solicitor  not  to 
[  •404  ]  proceed.  Afterwards,  ♦there  was  a  personal  interview  between 
the  solicitors  when  the  defendant's  solicitor  says  that  the 
plaintiff  might  consider  him  as  having  refused  to  perform  the 
agreement,  and  gives  as  the  reason  of  the  refusal,  that  the 
defendant  had  no  means  of  paying.  The  plaintiff's  solicitor 
then  offers  to  make  the  annuity  redeemable,  but  that  is  not 
suflfic'ent;  the  defend?* nt  still  refuses,  and  the  bill  is  then 
filed. 

We  are  not  at  liberty  to  consider  the  delay  since  the  filing  of 
t  1  Br.  C.  C.  156.  t  3  Br.  C.  C.  603.  ^  11  Ve«.491. 
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the  bill,  but  must  look  at  the  parties'  rights  as  they  stood  at  PBiTCHAsa 
that  time,  in  April,  1816,  the  defendant  having  then  been  the  q/kt. 
sole  cause  of  the  delay.  So  far  from  calling  on  Pritchard  to 
name  the  lives,  he  prevents  any  further  proceedings  by 
positively  refusing  to  perform  his  agreement,  and  that  only 
for  reasons  of  convenience  to  himself;  he  had  received  the 
money,  and  then,  merely  because  his  circumstances  are  altered, 
he  renounces  his  contract. 

The  objection  arising  from  the  lives  not  being  named,  is  I 
think,  fully  answered  by  the  case  of  Kensington  v.  Phillips.  There, 
there  was  a  lapse  of  nine  years  ;  here  it  is  much  less.  This  is 
not,  like  that,  a  case  where  the  delay  has  been  mu  ual ;  for  it 
has  been  entirely  on  the  part  of  the  defendant ;  the  blame  lies 
wholly  on  him.  The  only  circumstance  of  difference  in  favour 
of  the  defendant  is,  that  in  this  case  the  bill  has  not  named  the 
lives;  but  the  Court  must  take  care  that  the  plaintiff  nominates 
persons  who  were  in  existence  in  1815;  he  must  not  take  new 
lives.  Under  these  circumstances,  that  case  having  removed 
the  difficulty  as  to  making  this  decree  after  such  a  lapse  of 
time,  that  having  been  the  only  objection,  and  being  answered, 
I  feel  unable  to  say  that  the  plaintiff  is  not  entitled  to  a  [  *406  ] 
specific*  performance,  however  hard  it  may  be  upon  the  de- 
fendant. 

With  respect  to  the  costs,  I  do  not  know  how  I  can  refuse  them 
to  the  plaintiff,  as  there  is  positive  evidence  to  negative  the 
whole  of  the  case  made  by  the  answer. 
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1S20.  FLACK   V.   HOLM.t 

rU  18, 19. 
Ifay  6, 13, 18. 


i^r  6  ^h  ?8.  (1  Jacob  &  Walker,  405-  418.) 


A  writ  of  Ne  extat  regno,  granted  at  the  8uit  of  an  Englifih  aubject 

Bldok  L  C  against  a  native  of  Russia,  generally  resident  and  carrying  on  buainess 

in  partnership  at  St.  Petersburgh,  and  in  this  country  only   for  a 

L  ^^'^  J  temporary  purpose,  upon  a  balance  of  account  in  respect  of   goods 

consigned  to  him  and  his  partner. 

The  writ  will  issue  on  a  balance  of  account  sworn  by  the  deponent  to 
be  due,  to  the  best  of  his  belief ;  but,  if  the  mode  of  computing  the 
account  be  mentioned,  and  it  appears  to  comprise  unascertained  sams,  it 
will  not  be  granted. 

The  Court  will  always  hear  a  defendant  moving  to  discharge  the  writ; 
but  it  will  only  enquire,  whether  there  is  reasonable  ground  to  suppose 
that  the  plaintiff  will  succeed  in  the  suit. 

Exemption  from  arrest  for  a  debt  of  the  same  nature  by  the  laws  of 
Buseia,  is  not  a  sufficient  ground  for  discharging  the  writ,  where  one  of 
the  parties  is  an  Englishman,  and  was  resident  in  this  country. 

Whether  the  writ  will  be  granted,  where  the  debt  has  been  contracted 
while  the  plaintiff  and  defendant  resided  in  a  foreign  country,  by  the 
laws  of  which  arrest  for  debt  is  not  permitted  ?     Qu. 

The  bill  stated  that  the  plaintiff,  at  different  times  in  the  years 
1816  and  1817,  consigned  considerable  quantities  of  cotton  goods, 
the  prime  cost  of  which  amounted  to  4,200/.,  to  the  defendant's 
K.  Holm  and  Ludert,  who  carried  on  trade  in  partnership  at 
St.  Petersburgh,  as  merchants,  bankers,  and  brokers,  under  the 
firm  of  K.  Holm,  for  the  purpose  of  being  sold  on  commission. 
Some  time  afterwards,  being  led  to  suspect  that  the  defendants 
were  practising  some  fraud  upon  him,  he  repaired  to  Russia  to 
enquire  into  their  conduct,  and  found,  as  he  stated,  that  they 
[  *406  ]  had  sent  *him  false  accounts  of  the  sales  which  they  had  effected, 
and  were  otherwise  defrauding  him.  In  one  instance  they  had 
coUusively  sold  some  goods  at  270/.  less  than  their  value ;  and  in 
another  they  had,  by  making  out  false  bills  of  lading,  and 
fraudulently  entering*  the  goods  at  the  custom-house,  incurred 
penalties  and  other  expenses  to  the  amount  of  900/.,  with  which 
they  charged  the  plaintiff  in  their  accounts.  In  consequence  of 
these  false  entries,  a  delay  of  two  years  took  place  in  the  sale  of 

t  See    note    at    11    B.    B.    212.  importance,  yet  this  case   preeentb 

Although  the  abolition  of  the  old  some  points  of  permanent  interest, 

process  of  arrest  for  debt  has  de-  — 0.  A.  S. 
prived  these  cases  of  their  former 
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a  part  of  the  goods,  the  prime  cost  of  which  amounted  to  1,500Z.,       Flack 
and  in  the  interval  a  fall  of  80Z.  per  cent,  in  the  price,  and  an       holm. 
onfaTOorable  variation  of  202.  per  cent,  in  the  rate  of  exchange, 
occurred.     The  loss  from  these  causes,  including  the  interest  of 
capital,  was  about  850/. 

The  bill  also  stated,  that,  upon  part  of  the  goods  sold,  a  profit, 
amounting  to  7002.,  was  made ;  that  the  plaintiff  had  received 
from  the  defendants  the  sum  of  2,4002.  only,  and  there  was  then 
actually  due  from  them  the  sum  of  2,5002.  and  upwards,  besides 
the  monies  which  had  been  lost  in  consequence  of  the  fraudulent 
and  improper  conduct  of  the  defendants,  and  the  interest  thereon, 
which  together  amounted  to  upwards  of  1,1202.;  these  two  sums 
of  2,5002.  and  1,1202.,  making  together  3,6202.,  the  plaintiff 
claimed  as  due  to  him. 

The  defendant  Holm  was  still  in  Russia ;  the  other  defendant 
Ludert  had  come  to  England  on  business,  and  was  about  to 
return.  On  this  the  plaintiff  filed  his  bill,  which,  after  stating 
the  above  facts,  and  charging  that  Ludert  was  at  the  time  of  the 
above  transactions,  and  still  continued,  in  partnership  with  Holm, 
and  that  he  bad  admitted  to  the  plaintiff  that  such  was  the  case, 
prayed  an  account  of  the  goods  shipped  and  consigned  *by  the  [  407  ] 
plaintiff,  and  payment  of  the  balance,  and  that  the  defendants 
might  be  charged  with  the  market  price  of  the  goods  at  the  times 
when  they  onght  to  have  been  sold ;  and  that  the  writ  of  ne  exeat 
regno  might  in  the  mean  time  issue  against  the  defendant  Ludert. 
An  affidavit  by  the  plaintiff  was  filed  with  the  bill,  and  in  the 
same  terms. 

Mr.  Moore  now  moved  for  the  writ,  and  that  it  should  be 
marked  for  8,6202. 

Thb  Lord  Ghancellob  : 

My  difficulty  is,  whether  that  is  not  too  large  a  sum.  The 
writ  only  goes  where  the  debt  is  sworn  to :  if  damages  only  are 
to  be  recovered  at  law  or  in  equity,  that  will  not  do ;  you  cannot 
have  it  for  any  loss  which  may  have  accrued  by  keeping  these 
goods  out  of  the  market. 

Mr.   Moore  then  observed,  that  it  was  sworn  that  7002. 
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Flack        profit  had  been  received  from  the  sale  of  part  of  the  goods,  and 
Holm.       ^^^^  *b®  prime  cost  of  the  whole  was  4,200Z.;   and  therefore, 
deducting  2,4002.,  w*hich  had  been  received,  2,500/.  still  remained 
due. 

The  Lord  Chancellor : 

You  cannot  charge  them  with  the  prime  cost,  unless  you  go  on 
to  shew  that  they  have  received  the  amount  from  the  persons  to 
whom  the  goods  were  sold  You  must  state,  that,  upon  such 
and  such  accounts,  so  much  is  due ;  if  they  will  not  render 
accounts,  you  have  your  remedy.  In  a  clear  case  of  equitable 
debt,  the  Court  grants  this  writ ;  but  if  you  can  hold  a  man  to 
[  •408  ]  *bail  at  law,  you  cannot  have  it,  except  in  matters  of  account,  in 
which,  having  a  concurrent  jurisdiction,  we  grant  the  writ ;  but 
the  affidavit  must  be  as  positive  as  in  the  case  of  legal  bail.  If 
you  swear  that  so  much  is  due,  upon  an  account,  without 
entering  into  anv  explanation,  that  is  sufficient ;  but  if  you 
swear  that  so  much  is  due,  and  then  explain  how  it  arises,  and, 
in  making  out  the  account,  it  appears,  that  such  sum  is  not  due, 
you  cannot  have  the  writ. 

ApHl  19.  The  plaintiff,  the  next  day,  made  a  new  affidavit,  stating,  that 
upon  a  balance  of  the  accounts,  there  was  then  due  to  him  from 
the  defendants  a  sum  of  2,500L  and  upwards ;  omitting  the 
charge  of  1,120/.  for  the  loss,  &c.  Upon  this  affidavit,  the 
motion  for  the  writ  of  ne  exeat  was  renewed,  and  the  order  was 
made ;  the  writ  to  be  marked  at  2,500/.  f 

The  defendant  Ludert  shortly  afterwards  put  in  his  answer, 
and  gave  notice  of  a  motion  to  discharge  the  writ ;  by  his 
answer,  he  denied  that  any  partnership  ever  existed  between 
himself  and  Holm,  and  stated,  that  he  was  his  confidential  clerk 
and  agent,  and  in  that  character,  acted  for  him  in  this  country ; 
he  represented,  that  the  goods  in  question  had  been  consigned  to 
Holm  alone,  and  that  he  had  no  interest  in  the  transaction  ;  he 
denied  all  the  charges  of  fraud  contained  in  the  bill,  as  well 
against  Holm  as  against  himself.     The  answer  was  supported  by 

+  Reg.  Lib.  A.  181P.  fo.  ^45. 
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the  affidavits  of  four  persons,  who  bad  been  in  the  habit  of       klack 

dealing  with   Holm,   and   who   stated,  that  the   business   was       holm. 

carried  on  in  his  name,  and  on   his  account  only,  and   that 

there  was  no   partnership  between   *him   and   the  defendant      [  •^oq  ] 

Ladert,  who   was  only  his  clerk.     They   also  swore,  that  by 

the  laws   of    Bnssia,    persons    forming    partnerships    in    St. 

Petersburgh,   mast  be  members  of  the  same  guild  or  class  of 

merchants;   and  that  the   defendants,   not   being   members  of 

the  same  guild,  could   not  carry  on  business  in  partnership  in 

that  country. 

This  was  met  by  an  affidavit  made  by  the  plaintiff,  in  which 
he  stated  two  letters  that  had  lately  passed  between  him  and 
the  defendants,  containing  proposals  for  doing  further  business 
together ;  the  letters  were  alleged  to  have  been  intended  for  both 
the  defendants,  although  one  of  them  was  signed  by,  and  the 
other  was  addressed  to.  Holm  only  ;  it  also  stated,  that,  in 
consequence  of  this  correspondence,  Ludert  went  down  to 
Manchester  soon  after  his  arrival  in  England,  and  that  the 
plaintiff  then  agreed  with  him,  on  behalf  of  himself  and  his 
partner  Holm,  to  enter  into  a  joint  speculation  with  them,  to 
carry  on  which,  they  were  to  advance  2,000Z.;  to  raise  part  of 
this  sum,  Ludert  drew,  in  his  own  name,  a  bill  for  850/.,  in 
favoor  of  the  plaintiff,  upon  a  London  house,  who  accepted  it  (as 
the  plaintiff  asserted)  on  account  of  the  firm  of  K.  Holm.  Ludert 
had  since  brought  an  action  against  the  plaintiff,  for  the  amount 
of  this  bill,  and  held  him  to  bail,  on  an  affidavit  of  its  being  a 
debt  due  to  him.  The  plaintiff  also  swore,  that  Ludert  had 
several  times  represented  himself  to  be  the  partner  of  Holm,  and 
had  always  dealt  with  the  plaintiff  as  such,  and  that  he  had  said, 
when  at  Manchester,  that  the  partnership  between  them  was  to 
terminate  the  next  autumn. 


[410] 


Mr.  Wetkerell  and  Mr.  Oirdlestone,  in  support  of  the  motion     May  6, 13. 
to  discharge  the  writ : 

^  *  Li  this  case,  the  whole  transaction  originated  abroad  : 
the  subject  matter  of  demand  is  out  of  the  reach  of  this  Court, 
and  the  demand  is  made  on  a  person  who  is  both  by  birth  and 
domicil  a  foreigner.    Lord  Northinoton  was  of  opinion  that  this 
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Flack  writ  oaght  not  to  be  extended  to  foreignerst,  and  Lord  Hardwickb 
Holm.  refused  to  grant  it  for  a  demand  which  arose  oat  of  this  conntry, 
Peame  v.  Lislel ;  or  in  cases  where  the  parties  deal  upon  the 
faith  of  having  justice  administered  in  a  foreign  Court,  Robertson 
V.  WUkie.^  In  the  last  case,  Lord  Habdwicke  considered  that 
the  parties  did  not  deal  upon  any  such  understanding,  and 
therefore  granted  the  writ :  there,  the  transaction  originated  at 
Gibraltar,  and  one  of  the  parties  afterwards  went  to  Minorca, 
and  it  might  be  absurd  to  say,  that  the  demand  was  to  follow 
the  domicil  of  the  parties ;  and  moreover  the  parties  were  all 
English.  In  Atkinson  y.  Leonard\\,  the  writ  was  granted;  but 
was  in  a  suit  by  one  inhabitant  of  a  colony  against  another. 


[  ill  ]       The  Lord  Chancellor  : 

It  is  very  difficult  to  make  out  that  this  writ  should  be  dis- 
charged upon  the  principle,  that  justice  ought  to  be  administered 
elsewhere;  for  there  is  no  doubt  this  defendant  might  have 
been  arrested  at  law,  and  yet  it  would  be  just  as  much  against 
the  faith  of  receiving  justice  in  Russia.  If  the  plaintiff  had 
been  your  debtor,  would  there  have  been  any  objection  to  these 
Russians  coming  here  to  bring  their  action  ?  The  question  is, 
whether  this  prerogative  writ,  by  which  the  King  conmiands  his 
subjects  not  to  leave  this  country,  can  with  propriety  be  applied 
to  a  mere  foreigner.  As  to  the  case  of  our  own  subjects,  whether 
they  come  from  the  East  or  West  Indies,  the  writ  issues  against 
them. 

For  the  defendant : 

In  Atkinson  v.  Leonard,  Lord  Thurlow  carried  the  principle 
further  than  Lord  Northinoton  and  Lord  Hardwickb  ;  bat  the 
question  still  is,  ought  the  application  of  this  writ  to  be  extended? 
and  ought  the  principle  of  a  local  forum,  to  which,  by  the 
imderstanding  of  the  parties,  they  stipulated  to  resort,  to  be 
abandoned,  where  the  debtor  is  a  foreigner  ?    Another  objection 

t  S  Br.  C.  C.  222.  §  AmbL  77.    2  Dick.  786. 

t  AmbL  77.  ||  3  Br.  C.  C.  217. 
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to  the  writ   issuing  in  this  case  is,  that  the  demand   is  for       Flack 
damages,  and  is  the  proper  subject  for  an  action  upon  the  case.         hoLm. 

Mr,  Heald  and  Mr.  Moore,  contra  : 

It  seems  to  be  conceded,  that  if  this  were  the  case  of  a  sum 

doe  upon  a  balance  of  accounts  from  one  subject  to  another,  the 

Court  would  issue  this  writ ;  but  it  is  said  that  it  will  not  grant 

it  against  a  foreigner ;  no  such  general  rule  has  ever  been  laid 

down.     Suppose  a  foreigner  were  to  come  to  this  country,  and 

form  a  partnership  with  a  British  subject,  and  then  to  get  all 

the  property  into  his  own  hands,  would  not  the  Court  grant  *the      [  •412  ] 

writ  ?  Is  he  to  have  a  greater  advantage  than  a  British  subject  ? 

Or  suppose  he  were  to  contract  large  debts,  in  which  case  there 

is  no  doubt  he  might  be  held  tb  bail,  could  the  Court,  if  they 

formed  the  balance  of  a  running  account,  refuse  the  writ  ?    The 

demand,  as  now  sworn  to,  has  nothing  to  do  with  damages  ;   it 

is  the  balance  of  an  account,  the  amount  of  the  invoice  prices  of 

the  goods,  and  the  profits  which  have  arisen  from  the  sale  of 

them ;  the  defendant  may  deny  that  any  profits  have  been  made 

if  he  chooses ;    we,  however,  have  got  returns  of  the  sales,  and 

can  produce  them,  if  necessary.     Then  the  only  question  is,  is 

Ladert  answerable  in  the  character  of  a  partner  ?     The  plaintiff 

says  he  has  always  treated  him  as  such.     The  evidence  offered 

to  prove  there  was  no  partnership,  and  which,  in  point  of  form, 

is  not  bee  from  objection,  ought  not  to  be  received  against  this 

a^ertion.      Some  gentlemen  swear,  that  by  the  laws  of  Russia, 

the  defendants  cannot  be  partners  there ;    but  still,  (supposing 

that  to  be  the  fact,  and  if  it  is,  it  accoimts  for  the  business  being 

carried  on  in  the  name  of  Holm  only)  they  may  deal  with  the 

plaintiff,  so  as  to  be  both  Uable  in  this  country.     That  there 

might  be  no  doubt  on  the  subject,  the  plaintiff  has  filed  an 

additional  affidavit,  by  which  it  appears  that  he  has  given  credit 

to  them  as  partners  in  a  transaction,  in  which  the  defendant 

Ludert  has  arrested  him.     It  may  be  said,  that  this  does  not 

shew  he  was  a  partner  before  he  went  down  to  Manchester ;  but 

the  question  is,  whether  your  Lordship  will  take  it  for  granted, 

that  sach  was  the  case  upon  these  affidavits,  and  where  it  is  OAly 

a  question  as  to  giving  security. 
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Flaok  ^fr,  Wetherell,  in  reply : 

Holm.  i^e  sum  sworn  to  is  admitted  to  be  in  part  composed  of  profits, 

and  there  is  nothing  to  shew  that  any  profits  have  been  made ; 
if  we  have  rendered  accounts,  why  are  they  not  produced  ?     The 

[  *^13  ]  plaintiff  *must  charge  Ludert  as  a  partner,  by  the  law  of  Bussia, 
and  not  by  the  English  law.  The  fact  of  a  legal  partnership  is 
contradicted  by  the  affidavits ;  and  the  letters  and  dealings,  par- 
ticularly the  two  letters  stated  in  the  plaintiff's  own  affidavit, 
shew,  that  the  transactions  were  with  K.  Holm  alone.  Although 
the  law  of  England  may  give  a  party  a  remedy  upon  his  coming 
here,  it  will  not  subject  him  to  obligations  to  which  he  was  not 
liable  before. 

The  Lord  Chancellor: 

When  this  application  was  made  to  me,  I  proceeded,  in  the 
first  instance,  with  a  good  deal  of  caution.      I  wished  at  the 
time,  that  the  parties,  instead  of  coming  here  for  this  writ  of 
ne  exeat  regno,  had  arrested  and  held  this  gentleman  to  bail  at 
law ;   as  it  happened,  that  is  the  only  case  (supposing  it  were 
that  of  two  Englishmen  domiciled  in  England)  in  which  yoa  can 
come  into  a  court  of  equity  for  what  is  called  equitable  bail, 
where  you  can  also  hold  the  party  to  bail  at  law.    With  regard 
to  the  law  of  the  Court,  it  has  been  now  too  long  settled  to  make 
it  fit  to  discuss  the  question,  whether  any  such  process  should 
be  used  wit'i  respect  merely  to  debt :  the  law  is  settled,  that  in 
the  case  of  an  equitable  demand,  when  the  person  against  whom 
it  is  made  is  going  out  of  the  kingdom,  you  may,  by  the  King's 
writ  of  ne  exeat  regno,  prevent  him  from  going,  the  object  being 
to  oblige  him  to  give  security  to  abide  the  decree.       How  it 
became  established  in  this  Court,  I  will  not  undertake  to  say  ; 
but  the  Court  has  gone  on  from  more  to  more,  and    has  so 
enlarged  the  application  of  this  writ,  that  Lord  ThurliOW,  in  a 
case  which  was  much  discussed,  seemed  to  think,  (going  in  this 
rather  beyond  Lord  Northinoton  and  Lord  Hardwickb,)   that  it 
had  become  a  species  of  equitable  bail,  to  be  given  here,  where 
it  could  not  be  had  at  law  ;   with  this  difference,  that  if  it  is  in  a 
[  *414  ]      *matter  of  account,  bail  might  be  had  both  at  law  and  in  equity ; 
and  I  venture  to  say,  that  if  a  man  does  not  make  such  an 
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affidavit  as  to  the  account,  as  would  entitle  him  to  have  bail  at  Klack 
law,  he  will  not  be  entitled  to  have  bail  in  this  Court.  This  writ  fiolm. 
was  originally  issued  in  attempts  against  the  safety  of  the  State, 
and  may  be  applied,  subject  to  responsibility  in  those  who  give 
the  advice,  to  prevent  any  subject  from  quitting  the  country. 
How  it  happened  that  this  great  prerogative  writ,  intended  by 
the  laws  for  great  political  purposes  and  the  safety  of  the  country, 
eame  to  be  applied  between  subject  and  subject,  I  cannot  con- 
jecture. Where  Courts  on  this  side  of  the  Hall  have  held 
debtors  to  bail  by  analogy,  though  it  is  a  very  imperfect  one,  to 
what  is  done  on  the  other  side,  they  have  said  they  could  give 
this  equitable  bail  in  equitable  cases  ;  but  they  do  not  grant  it 
where  you  can  arrest  at  law,  except  in  this  particular  case,  in 
which,  being  matter  of  account,  they  have  concurrent  jurisdic- 
tion. Now,  I  take  it,  that  to  obtain  this  equitable  bail,  the 
affidavit  mast  be  as  precise,  though  not  more  so,  as  in  cases  of 
legal  bail.  Therefore,  if  a  party  swears  in  general  positively, 
but  with  respect  to  matters  of  account,  if  he  swears  to  the  best 
of  his  belief,  that  there  is  such  a  balance  due,  he  may  have  this 
bail ;  and  in  the  present  case  it  is  to  be  observed,  that  it  is  not 
a  mere  allegation  in  the  affidavit  as  to  the  plaintiff's  beUef,  but 
it  is  positively  sworn  to  be  due. 

It  has  been  made  a  question  at  the  Bar,  whether  the  merits  of 
the  affidavits,  upon  which  this  equitable  bail  is  given,  can  be 
entered  into ;  it  has  been  contended,  that  for  this  purpose,  you 
may  look  at  the  affidavits  of  the  defendant,  and  one  doubt  is, 
how  they  would  deal  with  such  affidavits  in  a  court  of  law. 
Formerly  the  Court  of  King's  Bench,  though  I  believe  the 
practice  is  now  altered,  would  not  look  into  them;  but  the 
practice  of  *the  Court  of  Common  Pleas,  when  I  was  there,  was  [  *^i^  1 
different ;  conceiving  it  to  be  hard  to  expose  a  man  to  imprison- 
ment and  the  necessity  of  finding  bail,  because  a  plaintiff  was 
hardy  enough  to  swear  that  such  a  debt  was  due  to  him,  we  were 
in  the  habit  of  entering  into  the  merits  of  the  affidavits. 
Whether  that  practice  is  now  continued  or  given  up,  or  what 
is  now  the  practice  of  the  Court  of  King's  Bench,  I  am  not 
sufficiently  informed  to  be  able  to  state  :  but,  for  my  own  part, 
recollecting  that  I  have  oftentimes  expressed  my  disinclination 
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Flack  to  apply  this  writ  in  these  cases,  I  have  no  difficulty  in  saying, 
Holm.  ^^^^  ^^^^  Court  ought  to  look  into  the  affidavits,  to  ascertain  the 
grounds  upon  which  the  application  is  made  to  it.  In  the 
present  case,  however,  where  the  party,  though  he  may  have 
equitable  bail,  might  have  had  legal  bail,  J  have  a  strong  incli- 
nation to  send  him  to  a  court  of  law,  to  see  whether  it  would 
discharge  the  bail  upon  the  defendant's  arrest ;  but  if  they  should 
happen  to  deal  with  this  writ  of  ne  exeat  regno,  as  they  would 
where  a  man  has  been  arrested  a  second  time,  having  been  once 
held  to  bail  and  discharged,  instead  of  entering  into  all  the  con- 
siderations that  might  arise  on  the  case,  they  would  say,  it  is 
enough  for  us  to  discharge  you  from  the  arrest,  because  you  have 
been  arrested  in  another  Court  and  have  been  discharged.  I  do 
not,  therefore,  see  how  I  can  put  it  in  that  course. 

I  believe  this  writ  was  originally  applied  to  persons  domiciled 
in  this  country,  and  who  resorted  to  the  forums  in  this  country, 
to  try  any  questions  that  might  arise  between  them ;  but  we 
know  that  for  a  long  course  of  years  it  has  been  settled,  that  if  a 
man  lives  in  our  colonies,  or  some  other  parts  of  our  dominions, 
and  in  some  parts  too,  where  there  can  be  no  arrest  for  debt, 
[  •lie  ]  yet  if ,  being  a  debtor,  he  comes  here,  and  the  party  *who  is  hie 
creditor  can  pledge  his  oath,  that  he  is  such  debtor,  that  if  it  i£ 
a  legal  debt,  he  may  be  held  to  bail,  and  that  if  it  is  an  equitable 
one,  this  writ  of  ne  exeat  regno  may  issue  against  him,  althougl 
he  comes  here  for  a  particular  purj^ose,  and  intends  to  retun 
immediately.  I  do  not  see,  notwithstanding  what  was  said  b; 
Lord  NoRTHiNOTON,  in  what  light  this  writ  can  at  this  momen 
be  viewed,  but  as  a  civil  process  to  hold  a  person  to  bail  for  ai 
equitable  debt,  under  the  same  circumstances  as  those  in  whicb 
if  it  were  a  le^jal  debt,  he  might  be  held  to  bail  at  law.  Th 
circumstance  of  this  defendant  being  a  foreigner  is  not,  therefore 
a  ground  upon  which  this  writ  can  be  discharged. 

Then  the  question  arises,  was  this  an  equitable  debt  due  froi 
this  defendant,  which  cannot  be  determined  without  examinin 
into  the  question,  whether  he  was  a  partner  or  not.  But  I  d 
not  apprehend  that  in  any  of  the  Courts  they  are  in  the  habit  < 
entering  into  such  affidavits  as  these,  further  than  to  enquin 
whether  there  is  a  fair  and  reasonable  cause  for  such  suppositioi 
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a  probability  that  the  plaintiff  will  succeed  in  his  action.     It  is       Flaok 

sworn  by  the  plaintiff  in  two  affidavits,  that  the  defendant  Ludert       holm. 

was,  and  admitted  himself  to  be,  a  partner  at  the  time  of  the 

trftusactions  in  question.     It  is  impossible,  upon  these  affidavits, 

10  say  that  he  was  not  then  a  partner,  but  only  intended  to  become 

a  jmrtner  when  the  transactions  took  place  at  Manchester.    But 

it  is  contended,    that  the   question   must   be  considered  with 

reference   to  the  law  of  Russia ;    and  I  will  not  say  that  that 

ultimately  may  not  be  the  case.     I  cannot  determine  what  the 

(aw  of  Russia  mriy  be,  but  I  do  not  apprehend  that  the  Court  of 

King's  Bench  would  say  a  man  is  to  lose  his  bail  upon  any  thing 

here  stated,  or  upon  any  representation  that  has  been  made  with 

respect  to  that  law.     I  will  not  undertake  to  say,  whether  by  the 

^law  of  Russia  a  man,  although  not  partner  for  his  own  benefit,      [  *417  ] 

may  not  still  be  a  partner  as  to  others,  if  all  he  has  to  say  is, 

that  he  has  not  contracted  a  partnership  according  to  the  laws 

of  the  country  to  which  he  belongs,  but  in  a  way  to  avoid  the 

regulations  of  that  law. 

There  is  another  view  of  this  case,  as  to  which  I  have  not  yet 
heard  anything;  and  I  shall,  therefore,  give  the  parties  an 
opportunity  of  considering  it.  In  Talleyrand  v.  Botilanger,^  Lord 
LoroHBOBOuoH,  if  I  am  not  mistaken,  was  strongly  inclined  to 
hold,  that  if  two  persons,  living  in  France  at  the  time  the  debt 
wsLS  (Contracted,  afterwards  come  here,  and  the  law  of  France 
does  not  in  such  cases  allow  of  arrest,  the  law  of  £n;:land  will 
not  permit  one  party  to  arrest  the  other.  If,  therefore,  you  can 
make  out  that  Ludert  would  be  exempted  from  arrest  by  the 
laws  of  Russia,  though  it  is  to  be  observed  that  in  this  instance 
the  plaintiff  was  residing  in  England,  that  is  another  view  of  the 
case. 

The  Court  is  not  at  liberty  to  deny  this  process,  where  a  party 
swears  that  such  a  sum  is  due  in  an  affidavit  framed  like  the 
present.  It  is  very  different  from  the  first,  which  only  stated 
that  such  a  sum  might  be  due — now,  it  is  positively  sworn,  that 
this  soxn  is  due  upon  a  balance  of  accounts,  excluding  all  those 
itema,  with  respect  to  which  I  would  not  have  granted  the  writ ; 
becaose  it  is  only  appUed  to  that  which  is  really  a  debt,  and  not 

t  4  E.  B.  58  (3  Vea.  447). 

p  2 
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Flack       to  that  which  may  become  a  debt,  when  a  recovery  in  damages 
Holm.       ^hall  have  ascertained  what  is  due.     But,  by  the  last  affidavit, 

the  party  asserts  that  this  sum  is  due  upon  a  balance  of  aceount&, 

and  he  is  perjured,  if  that  is  not  the  case. 


May  18.  -^^-  Wether  ell  renewed  the  application  to  discharge  the  writ, 

upon  producing  an  affidavit,  which  stated  that  a  party  could  not, 
-'       in  a  case  like  the  present,  be  arrested  for  debt  in  Russia. 

The  Lord  Chancellob  : 

In  the  case  I  alluded  to  on  the  former  occasion,  both  parties 
were  French  subjects,  and  were  resident  in  France ;  here,  one  of 
them  is  an  Englishman,  and  the  parties  were  resident  in  two 
different  countries  at  the  time  the  contract  was  entered  into. 
I  will,  however,  read  the  affidavit,  and  let  you  know  what  I 
think  of  it. 

The  motion  on  the  part  of  the  defendant  was  ultimately  refused, 
and  the  usual  order  was  made  for  discharging  the  writ,  upon 
the  defendant,  and  two  sureties  entering  into  a  recognizance 
in  8,0002.  to  perform  such  decree  and  orders  as  the  Ck>art  should 
make.t 

t  Beg.  Lib.  A.  1819,  fo.  1078. 
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BOEHM  V.   WOOD.  i«20. 

May  15,  30. 
(1  Jacob  &  Walker,  419—422.)  

Although  the  Court  will  not  order  a  referenoe  of  title  on  motion,     -^u^q-^  L  C 
▼here  a  purchaser  resists  the  performance  of  the  contract  on  another 
groQiui ;  jet  it  will  take  care  that  the  latter  is  substantial.  L  ^^^  J 

The  motion  was  therefore  granted,  where  the  only  other  ground 
insisted  upon  by  the  owner  was,  that  the  time  of  possession  had  been 
made  of  the  essence  of  the  contract,  but  which,  upon  looking  into  it, 
appeared  not  tii  be  the  case. 

Merely  undertaking  to  deliyer  an  abstract  and  possession  at  a 
particular  time,  does  not  make  it  of  the  essence  of  a  contract. 

The  motiTes  inducing  a  party  to  enter  into  a  contract  not  to  be 
considered  unless  expressed  in  the  contract  itself. 

This  was  a  suit  for  a  specific  performance  of  an  agreement  for 
the  sale  of  an  estate ;  the  contract,  dated  the  26th  of  July,  1819, 
provided  that  an  abstract  of  the  title  should  be  made  out 
and  delivered  by  the  10th  of  August :  that  the  conveyance 
^honld  be  executed  on  or  before  the  29th  of  September  following, 
ap  to  which  time  all  outgoings  were  to  be  cleared,  and  the 
porehaser,  upon  payment  of  his  purchase- money,  was  to  be  let 
into  possession.  The  abstract  was  delivered  on  the  6th  of 
August ;  but  objections  having  been  taken  to  the  title,  the  plaintiff 
was  informed  on  the  29th  of  September  following,  that  the 
defendant  had,  in  consequence,  been  under  the  necessity  of 
relinquishing  the  purchase.  The  principal  objection  was,  that 
the  estate  in  question,  owing  to  the  embarrassed  state  of  the 
plaintiff's  affairs,  had,  together  with  other  property,  been  vested 
in  trustees  by  a  deed,  which,  it  was  contended,  was  an  act  of 
bankruptcy.  In  another  suit  which  had  been  commenced 
against  the  purchaser  of  other  property,  this  question  was 
mised:  a  case  was  sent  to  a  court  of  law,  and  in  the  result, 
after  proceedings  that  occupied  considerable  time,  it  was  decided, 
that  the  deed  was  not  an  act  of  bankruptcy.  The  defendant  in 
hi&  answer  stated,  that  he  had  purchased  the  estate  with  a  view 
to  immediate  residence ;  that  he  would  not  have  entered  into  the 
agreement  if  the  plaintiff  and  his  agent  had  not  both  assured 
him  that  he  should  have  possession  at  Michaelmas,  and  that 
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RoEUM       possession  not  having  been  then  *given,  he  insisted  that  he  was 
Wood.       not  bound  to  perform  the  agreement. 

[  ^20  J 

Mr.  Hart  and  Mr.  Stepluns,  for  the  plaintiffs,  moved  for  a 
reference  of  the  title. 

Mr.  Wetherell,  Mr.  Shadicell^  and  Mr.  Simpkinson,  for  the 
defendant : 

A  person  may  contract  so  as  to  make  possession  at  a  given 
time  part  of  the  contract ;  that  has  been  done  in  this  case. 

Thb  Lord  Chancellor  : 

When  I  came  into  this  Court  the  doctrine  was,  that  you  could 
not  make  time  the  essence  of  the  contract.  I  attempted  to  over- 
rule it,  and  I  hope  on  satisfactory  grounds.  When  possession, 
therefore,  is  made  of  the  essence  of  a  contract,  must  it  not  mean, 
not  only  that  possession  will  then  be  given,  but  that  it  will  be  given 
with  such  a  previous  manifestation  of  title,  as  will  shew  that  it 
can  be  safely  taken  ?  But  then  there  is  another  question,  that 
although  you  may  make  the  time  of  posse&sion  the  essence  of  a 
contract,  yet  if  after  that  time  has  elapsed  the  party  thinks 
proper  to  take  possession,  does  he  not  waive  it  ? 

For  the  defendant : 

Here  possession  has  never  been  taken.  In  this  case  every  or.e 
admitted  that  no  purchase  could  be  made  without  a  judicial 
decision,  and  many  conveyancers  thought  that  the  deed  was  an 
act  of  bankruptcy ;  and  yet  the  plaintiff  knowing  this,  enters  into 
a  contract,  and  agrees  to  give  possession,  at  a  time  when  be 
knew  he  should  not  be  able  to  give  it ;  in  that  point  of  view,  it 
[  •421  ]  is  *8tronger  than  that  of  a  mere  contract,  where  time  is  made  of 
the  essence  of  it.  But  as  the  answer  tenders  another  issue, 
besides  the  question  of  title,  that  is  a  sufficient  ground  for 
refusing  the  motion  ;  the  rule  laid  down  in  Blyth  v.  Elmhirst  ^ 
has  been  uniformly  adhered  to. 

Mr.  Hart  denied  that  time  had  been  made  of  the  essence  of 
t  12  B.  B.  182  (1  Yes.  &  Bea.  1). 
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the  coDtract ;    but   admitting  that  it  had,  he  contended,  that       Boehm 
there  was  nothing  in  this  ca^e,  upon  which  the  defendant  could        wood. 
resist  the  contract,  except  the  question  as  to  the  validity  of  the 
title.      Some   conveyancers  who   had    been    consulted  were  of 
opinion,  that  there  had  been  no  act  of  bankruptcy. 

The  Lo&d  Chancellor: 

If  another  matter  is  put  in  issue  besides  the  question  of  title, 
it  falls  within  the  common  rule,  and  the  motion  eannot  be 
granted ;  but  then,  must  not  the  Court  take  care  that  that  other 
matter  is  something  ;  that  it  is  substantial.  I  admit,  however, 
that  if  A.B.  undertakes  to  sell  another's  estate,  it  does  not 
si^ify  whether  A.B.  has  any  interest,  provided  he  can  give  the 
estate  at  the  time  the  purchaser  was  to  have  it.  Now  when  an 
abstract  of  title  is  sent,  unless  it  raises  such  a  difficulty  that  a 
court  of  equity  would  not  specifically  perform  the  contract,  that 
abstract  shews  a  good  title ;  and  if  that  is  done  before  possession 
is  to  be  taken,  it  is  quite  enough.  But  it  is  a  different  thin^, 
where  another  issue  tendered  by  the  answer  is,  whether  there  is 
such  a  case  upon  the  whole,  as  to  prevent  a  specific  performance 
of  the  contract.  My  impression  as  to  the  latter  question  is,  that 
if  before  the  conveyance  is  to  be  prepared,  a  title  has  been  shewn 
bj  *the  delivery  of  the  abstract,  the  doubts  of  conveyancers,  [  #422  ] 
whether  it  is  good  or  not,  amount  to  nothing,  unless  it  is  shewn 
that  there  is  reasonable  ground  for  a  court  of  equity  refusing  to 
perform  the  contract ;  and  there  may  be  such  a  ground. 

The  Lobd  Chancellor:  Mayso. 

With  reference  to  the  defendant  having  bought  this  estate  for 
the  sake  of  residence,  the  Court  cannot  determine  whether  a 
contract  shonid  be  performed,  on  the  ground  that  such  were  his 
motives,  unless  he  has  so  expressed  himself  in  the  contract  itself. 
The  question  is,  whether  in  this  contract  that  has  been  done  ?  now 
I  do  not  find  a  single  special  word  here,  making  time  the  essence 
of  the  contract ;  a  man's  undertaking  to  give  an  abstract,  and 
deliver  possession  by  a  particular  time,  is  not  making  it  of  the 
essence  of  the  contract. 
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FoEHM  Mr.   Wether  ell  then  mentioned  the  assurance  which    the 

Wood.       plaintiff  had  given  with  respect  to  possession. 

The  Lord  Chancellor  said  he  was  willing  to  hear  him  on  it ; 
nothing  further,  however,  was  said,  and  the  usual  order  for  a 
reference  of  the  title  was  made. 

[iVofe— Other  points  which  arose  in  this  case  are  reported  in 
2  J.  &  W.  236,  and  1  T.  &  R.  834.— 0.  A.  S.] 


1820.  MOREIS  r.    KELLY.f 

June^  22.1  (1  j^cob  &  Walker,  481—482.) 

Lord  Injunction  granted  to  resti-ain  the  performance  of  a  comedy,  the 

Kldon,  L.C.  copyright  of  which    had    been  •  sold  by  the    author,   and  had  been 

*48l  ]  afterwards  asBigned  by  writing  to  the  plaintiffs,  although  it  did  not 

appear  whether  the  original  assignment  was  iu  writing. 

This  was  an  application  for  an  injunction,  upon  affidavit  and 
certificate  of  bill  filed,  to  restrain  the  defendants  Maria  Kelly, 
and  Arnold,  from  performing  a  comedy  called  the  "  Young 
Quaker,"  written  by  John  O'Keefe,  Esq. 

The  bill  and  affidavit  stated,  that  the  copyright  of  this  and 
other  works  had  been  sold  between  the  years  1781  and  1785  by  the 
author,  who  was  still  living,  to  the  proprietors  of  the  Haymarket 
Theatre  :  and  that  the  theatre  and  the  copyright  of  all  the  above 
works  had  been  afterwards  purchased  by,  and  had  become  vested 
in  the  plaintiffs.  It  also  app(:ared  that  the  author,  in  an  address 
piefixed  to  a  collection  of  his  writings,  published  several  years 
since,  expressed  his  r  gret  that  an  inconsiderate  disposal  of  these 
works  prevented  their  appearance  in  that  publication.  It  was 
further  stated  that  the  defendant  Kelly  had  published  an 
advertisement,  announcing  the  intended  performance  of  the 
above  comedy,  for  her  benefit,  on  the  26: h  June,  at  the  English 
Opera  House,  j  nd  that  the  other  defendant  was  the  sole 
proprietor  of  that  theatre. 

Mr.  Heahly  and  Sir  G.  Hanipson,  in  support  of  the  motion. 
t  Leyhml  v.  f^teimrt  (187H),  4  Ch.  D.  419,  46  L.  J.  Ch.  103, 
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The  Lord  Chancellor:  Mobbis 

Does  the  bill  state  that  the  assignment  of  the  copyright  was       Kellt. 
in  writing  ?    The  Court  of  King's  Bench  has  decided  that  the 
copyright  cannot  pass,  except  by  writ  ng.t    *Take  the  injunction      [  •*S2  ] 
upon  producing  an  affidavit  of  that  fact. 

The  plaintiffs  were  unable  to  state  whether  the  assignment  June  22, 
from  the  author  was  in  writing,  but  produced  an  affidavit 
stating  that  all  the  manuscripts  of  dramatic  compositions 
belonging  to  the  Haymarket  Theatre,  including  the  **  Young 
Quaker,"  had  been  assigned  to  them  by  three  several  indentures 
in  writing,  dated  in  the  years  1805,  1808  and  1819. 

The  Lord  Chancellor: 

I  shall  assume  that  your  title  is  regular  until  they  shew  the 
contrary. 

Injunction  granted. 


MILLEE  V.  WAEMINGTON.  1820. 

( 1  Jacob  &  Walker,  484—494. )  •^"%!^''  ^^' 

A   commission  to  ascertain  boundaries  is  only  granted  when   the 

confusion  has  been  occasioned  by  the  misconduct  of  the  defendant,  or  •"'*"*  Court, 
th<»e  under  whom  he  claims,  and  only  where  it  is  shewn  that  they  1?^^ 

cannot  be  ascertained  without  the  assistance  of  the  Court.  .    '    * 

It  is  essential  to  partition  to  have  the  legal  title  before  the  Court.  ^        -' 

;This  case  turned  upon  special  facts,  but  the  following 
passages  from  the  judgment  of  the  Master  of  the  Bolls  upon 
the  points  mentioned  in  the  headnote  are  of  general  interest. 
Upon  the  question  of  the  interposition  of  equity  to  ascertain 
confused  boundaries,  the  Master  of  the  Rolls  said  : — ] 

This    subject   was   very  luminously  considered  by  the  late       [  ^^  ] 
Master  of  the  Rolls,  in  Speer  v.  Crawter\ ;   and  that  case  has 
settled  that  you  must  lay  a  foundation  for  this  species  of  relief, 
not  merely  by  shewing  that  the  boundaries  are  confused,  but 
that  the  confusion  has  arisen  from  some  misconduct  on  the  part 

♦  Pt^wer  T.  ini/*€r,  15  K.  K.  378,      c.  45.— 0.  A.  S. 
3  M.  &  S.  7.     See  now  5  &  6  Vict.  t  16  B.  B.  191  (2  Mer.  410). 
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MiLLBB      of  the  defendant,  or  those  under  whom  he  claims,  of  which  yon 

Wa&mino-    hB,ve  a  right  to  complain,  and  which  renders  it  incumbent  on 

'^^'        him  to  co-operate  in  re-establishing  them.    But  the  Court  will 

not  interfere  between   independent  proprietors,  and  confusion 

of   boundaries  per  se  is   no   ground   to   support  such  a   bill. 

♦     «     » 

[  4d3  ]  The  remainder  of  the  prayer  is  for  a  commission  in  the  nature 

ol  a  writ  of  partition ;  but  this  proceeds  from  a  mistaken  view  of 
the  subject.  Partition  can  only  be  between  joint-tenants,  tenants 
in  common,  or  coparceners ;  originally  it  was  confined  to  co- 
parceners, who  derived  that  name  from  being  able  to  compel 
partition.  By  the  statute  81  Hen.  VIIL,  it  is  extended  to 
tenants  in  common  and  joint-tenants,  but  the  principle  is  the 
unity  and  entirety  of  possession,  that  each  party  has  an  un- 
divided interest  in,  and  a  right  over  the  whole,  and  hence  the 
plea  of  non  tenet  insimul  is  a  good  plea  to  a  writ  of  partition,  and 
hence  also  it  is  necessary  for  them  to  make  conveyances  to  each 
other,  after  their  portions  are  set  out.  The  same  rules  that 
prevail  at  law  are  adopted  in  equity,  and  it  is  only  on  the  same 
grounds  that  you  can  apply  to  this  Court.  Besides,  it  is  essential 
to  partition  to  have  the  legal  title  before  the  Court ;  it  would  be 
a  decisive  answer  that  your  title  is  only  equitable,  for  then  how 

could  the  conveyances  be  made,  if  any  should  be  necessary? 

»     «     ♦ 

[  *w  ]  On  every  ground,  therefore,  I  think  that  this  bill  must  be 

dismissed,  and 

Dismissed  tvith  costs. 
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WALL   V.   BRIGHT.t  i»20 

(1  Jacob  &  Walker,  494-505.)  Jvns2T,  28. 

An  estate  which  the  testator  had  contracted  to  sell,  was  held  to  pass     RolU  Court, 

by  a  deTiae  of  all  his  real  and  personal  estate  to  trustees,  in  trust  to  sell.       Plumbb, 

M.R. 

John  Wall  being  seized  in  fee  of  an  estate  in  the  county  of  [  •494  ] 
Shropshire,  contracted  with  William  Bright,  the  defendant,  for 
the  sale  to  him  of  part  of  it,  consisting  of  a  farm-house  and  280 
acres  of  land,  for  ll,0O0i.  A  memorandum  of  the  agreement, 
dated  15th  October,  1813,  was  drawn  up  and  signed  by  the 
parties,  by  which  Bright  was  to  pay  2,000/.  at  Lady  Day,  1814, 
he  was  then  to  pay  for  two  years  850Z.  per  annum,  deducting 
income  tax,  in  lieu  of  the  interest  for  the  remainder  of  the 
purchase-money ;  at  Lady  Day,  1816,  he  was  to  pay  200i.  more, 
and  then  to  pay  lawful  interest  for  the  remainder,  and  at  the 
end  of  the  third  year  to  make  good  the  purchase.  Wall  was  to 
give  up  the  rent  for  that  year,  and  Bright  to  pay  all  the  taxes 
arising  therefrom,  chief-rents  and  landlord's  income  tax 
included. 

In  April,  1814,  another  agreement  was  entered  into  between 
the  same  parties,  for  the  sale  by  Wall  to  Bright,  of  two  small 
fields  not  included  in  the  former  purchase,  one  for  2002.,  and 
the  other  for  150Z. ;  the  money  was  to  be  paid  on  taking  pos- 
session, which  *Bright  was  to  have  at  Lady  Day,  1818,  or  [  '495  ] 
siioner  if  it  could  be  given.  This  agreement  was  also  in 
writing. 

Bright,  according  to  his  agreement,  paid  2,000Z.,  part  of  the 
purchase-money  of  11,000!.,  at  Lady  Day,  1814,  and  he  regularly 
paid  the  interest  on  the  remainder.  In  May,  1814,  he  paid  200Z. 
a.s  the  purchase-i^aoney  for  one  of  the  fields,  contracted  for  by  the 
second  agreement,  and  in  July,  1816,  he  paid  992.  158.  in  part  of 
the  sum  of  1502.  agreed  to  be  given  for  the  other  field. 

Before  either  of  these  contracts  were  carried  into  execution, 
John  Wall  made  his  will,  dated  the  24th  of  March,  1817,  by 

t  Folly  considered  and  discussed  veyancing  Act,  1881,  ss.  4,  30,  by 

\j   Jeasel,    M.R.,     in     Lyaaght   y.  which  these  cases  have  been  deprive  1 

Edward*,  (1876)  2  Ch.   D.   499,  45  of    much    of    their    importance. — 

L.  J.  Ch.  554,  but  now  see  the  Con-  0.  A.  8. 
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Wall  which  he  gave  to  the  plaintiffs  "  all  and  every  his  freehold,  and 
Bbiout.  &11  other  his  real  and  leasehold  messuages  or  tenements,  farms, 
lands  and  hereditaments  whatsoever  and  wheresoever,  and 
whether  held  for  lives,  terms  of  years,  or  otherwise,  and  also 
all  his  goods  and  chattels,  and  personal  estates  and  effects  of 
every  nature  and  description,  except  what  he  had  before  given 
to  his  wife,  with  their  respective  rights,  members,  and  appur- 
tenants," upon  trust,  as  soon  as  conveniently  might  be  after  his 
decease,  to  sell  and  dispose  of  all  and  singular  his  said  freehold 
and  other  real  and  leasehold  messuages  or  tenements,  lands, 
hereditaments,  and  premises,  and  all  his  personal  estate  of  every 
description,  (except  as  aforesaid,)  and  on  receipt  of  the  purchase- 
money,  to  convey,  surrender,  and  assign  the  same  to  such  uses, 
&c.,  as  the  person  or  persons  purchasing  the  same  should  direct. 
The  trustees'  receipts  were  declared  to  be  suf&cient  discharges, 
and  the  produce  of  the  sales  was  to  be  invested  in  the  public 
funds,  or  on  mortgage  upon  certain  trusts,  mentioned  in  the 
will.     He  appointed  the  plaintiffs  to  be  his  executors. 

[  496  ]  The  testator  died  on  the  22nd  of  April,  1817,  leaving  J.  W. 

Wall,  his  eldest  son,  and  heir  at  law,  then  about  13  years  of  age. 
After  the  death  of  the  testator,  the  defendant  Bright  paid 
several  sums  to  the  plaintiffs  on  account  of  the  interest  of  the 
purchase-money  remaining  unpaid,  and  also  the  sum  of  50/.  5«., 
the  remainder  of  the  price  of  one  of  the  fields  included  in  the 
said  agreement;  but  he  ultimately  declined  to  complete  the 
purchase,  on  the  ground  that  the  legal  estate  in  the  premises 
contracted  to  be  sold,  had  not  passed  to  the  plaintiffs,  and  the 
heir  at  law  being  an  infant,  no  legal  conveyance  could  be  made 
to  him.  The  bill  was,  therefore,  filed  against  Bright  and  J.  W. 
Wall,  the  infant  heir,  praying  a  specific  performance  of  the 
agreements,  and  if  it  should  appear  to  the  Court,  that  J.  W. 
Wall  was  a  necessary  party  to  the  conveyance,  then  that  he 
might  be  directed  to  join.  The  plaintiffs  had,  after  the  death  of 
the  testator,  procured  the  two  agreements  to  be  stamped. 

Mr.  Girdlestone  and  Mr.  Shadwell  for  the  plaintiffs  : 

The  question  is,  whether,  under  the  general  terms  that  the 
testator  has  used,  he  intended  to  comprise  the  estate  in  question. 
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which  he  had  contracted  to  sell,  without  having  received  the  Wall 
parchase-money,  or  made  a  conveyance.  He  had  still  the  legal  bright. 
estate,  as  well  as  a  beneficial  interest,  and  till  the  contract  was 
completed,  woald  be  likely  to  consider  and  speak  of  it  as  his 
own.  The  words  are  sufficient  to  pass  it,  and  the  trusts  being 
such  as  cannot  be  literally  performed,  if  Bright's  contract  be 
good,  will  not  exclude  it.     *     *     * 

Mr.  Cooper  for  the  defendant  Bright :  [  4»7  ] 

The  question  whether  trust-estates  pass  by  a  devise  in  general 
terms,  after  much  fluctuation  of  opinion,  has  been  settled  by 
Brayhroke  t.  Inskip,^  and  it  is  now  held  that  they  do  pass, 
onless  some  part  of  the  will  furnishes  an  inference  of  a  contrary 
intent.  *  *  Having  already  sold  this  estate,  he  could  not 
have  intended  that  his  heirs  should  sell  it  again  ;  and  he  there- 
fore could  not  have  intended  to  give  it  them  for  that  purpose. 
Nothing  ^is  given  them  for  any  other  purpose,  and  it  follows  [  ^498  ] 
that  this  is  not  included.  As  to  one  of  the  fields  mentioned 
in  the  second  agreement,  the  whole  purchase-money  was  paid, 
which  placed  him  with  respect  to  that  in  the  situation  of  a  mere 
trostee. 

The  Mastrb  of  the  Bolls  (after  stating  the  facts) :  J^i^  28. 

Li  the  argument  there  were  two  points  made ;  first,  as  this 
was  a  devise  to  trustees  to  sell,  that  is  for  a  Umited  purpose  only, 
whether  the  testator  might  not  have  meant  that  it  should  go  in 
another  way,  in  the  event  of  its  not  being  possible  to  carry 
that  purpose  into  effect.  This  struck  me  at  first,  but,  on  look- 
ing into  the  will,  I  see  his  estates  are  given  absolutely,  and  would 
pass,  though  the  object  for  which  he  gives  them  could  not  be 
effectuated. 

The  other  ground  taken  was,  that  the  present  case  comes  within 
the  range  of  those  authorities,  which  have  established  that,  though 
a  general  devise  will  commonly  pass  a  trust  or  mortgage  estate, 
yet  it  will  not,  if  an  intent  appears  to  treat  it  in  a  manner 
incontistent  with  the  nature  of  trust  property,  for  that  I  must 
take  to  be  the  rule  as  settled  by  Lord  Brayhroke  v.  Inskip, 
t  7  E.  E.  106  (8  Vee.  417). 
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Wall        the  leading  case  on  the  subject,  and  as  since  followed  and  acted 

Bright.       upon. 

I  need  not  employ  much  time  in  coming  to  the  conclusion, 
that  if  this  had  been  the  case  of  a  naked  trust,  the  will  would 
not  have  passed  the  estate ;  for  the  testator  takes  on  himself  to 
direct  a  sale,  a  conversion  of  the  estate,  treating  it  as  his  own,  in 
a  manner  quite  incompatible  with  an  intention  to  give  it  to 
another  for  the  purpose  of  holding  it,  as  he  himself  held  it,  as  a 

[  ^499  ]  trustee.  But  *the  question  is,  whether,  having  entered  into  a 
contract  to  sell  his  estate,  he  is  thereby  put  for  this  purpose  in 
the  same  situation  as  a  naked  trustee ;  whether  the  same  rule  is 
to  apply  to  a  testator  standing  in  that  predicament  ? 

It  is  admitted  that  the  question  is  perfectly  new  ;  there  is  no 
authority  bearing  directly  on  it.  One  case  was  mentioned  to 
have  occurred  lately,  that  was  supposed  to  be  similar  to  it ;  I 
have  made  some  enquiry,  and  have  been  favoured  with  a  note  of 
it.  The  case  was  Knollys  v.  Shepherd,  and  was  decided  in  April, 
1819.  Knollys  having  contracted  with  Sir  T.  Metcalfe,  for  the 
sale  of  an  estate  at  Feame  Hill,  afterwards  devised  it  to  his  wife 
by  the  description  of,  all  that  my  estate  at  Feame  Hill,  &c., 
which  I  have  lately  contracted  to  sell  to  Sir  T.  Metcalfe.  There 
were  several  questions  in  the  cause,  one  was,  whether  this  was  a 
specific  legacy  to  the  wife  of  the  purchase-money  for  the  estate  ? 
and  the  Lord  Chancellor  held,  that  it  was  not,  and  that  it  was 
nothing  more  than  a  devise  of  the  legal  estate,  to  enable  her  to 
carry  the  contract  into  execution :  he  thought  it  was  a  disposi- 
tion of  the  legal,  but  not  of  the  beneficial  estate.  That  case, 
however,  is  no  authority  for  this ;  for  there  the  estate  was  so 
described,  as  to  make  the  intent  to  pass  it  clear  of  all  possible 
doubt.  I  state  it  only  to  put  it  out  of  the  question,  and  to  shew 
that  we  must  consider  this  as  a  new  point. 

A  person  contracts  to  sell  his  estate,  and  afterwards  makes 
his  will  before  it  is  conveyed,  and  before  the  purchase-money  is 
paid,  that  is,  while  part  is  paid,  and  a  considerable  part,  9,000{. 
out  of  10,000{.  remains  due,  before  the  period  is  arrived  for  the 
payment  of  the  rest,  while  the  purchaser  was  in  the  habit  of 

[  *5uo  ]  pajdng  ^interest  for  it,  and  when  the  possession  had  not  been 
given  up ;  for  it  does  not  seem  that  it  had  actually  been  delivered 
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op,  though  it  does  not  very  distinctly  appear  bow  this  was.  wall 
Then,  under  these  circumstances,  the  terms  of  his  will  being  large  brioht. 
enough  to  include  this  estate,  is  he  to  be  considered  to  have 
intended  to  pass  it  ?  The  words  here,  though  not  specific,  are 
sufficiently  comprehensive,  taking  in  every  part  of  his  real  and 
personal  estate,  which  it  seems  he  meant  to  blend  together.  He 
does  not  a*ipear  to  have  intended  to  die  intestate  as  to  any  thing. 
We  must  consider,  under  circumstances  Uke  these,  what  is  to  be 
the  inference  of  intention. 

The  way  of  reasoning,  with  respect  to  trust  estates,  has  been 
thisy  that  the  party,  having  no  beneficial  interest,  it  can  hardly 
be  considered  his,  for  purposes  of  disposition  ;  and  to  treat  it  as 
his  own,  would  be  quite  inconsistent  with  its  nature.  He  has  no 
right  to  dispose  of  it,  except  by  the  direction  of  his  cestuique 
trust,  or  for  the  objects  for  which  it  is  confided  to  him.  When 
the  devise  is  not  consistent  with  the  trust,  to  suppose  he  meant 
it  to  pass,  is  to  suppose  that  he  was  taking  upon  himself  to  do  an 
act  of  injustice ;  this  the  Court  Vill  not  presume,  and  therefore 
says  that  he  did  not  intend  to  include  it. 

To  a  certain  degree  the  same  reasoning  applies  here ;  the  con- 
tract to  sell  is  a  disposition  of  the  estate,  and  by  it  the  purchaser 
parts  with  his  right  and  dominion  over  it.  It  is  in  equity  no 
longer  his ;  he  is  considered  constructively  to  be  a  trustee  of  the 
estate  for  the  purchaser,  and  the  latter  as  a  trustee  of  the  pur- 
chase-money for  him.  They  are  so  considered  by  construction 
only  ;  but  in  many  instances  the  Court  acts  upon  that  notion,  as 
in  cases  between  the  heirs  and  executors  "^of  the  vendor  or  pur-  [  *50i  ] 
chaser,  if  they  die  before  the  sale  is  completed,  and  in  giving  the 
purchaser  the  right  of  disposing  of  it,  by  a  subsequent  will,  in 
the  same  manner  as  other  real  estates.  Therefore,  to  suppose 
the  party  intentionally  to  devise  for  purposes  of  his  own,  that . 
which  he  cannot  thus  dispose  of,  is  open  in  some  measure  to  the 
same  objections,  but  we  are  to  consider  whether  it  does  exactly 
come  up  to  the  case  I  have  adverted  to. 

Now,  though  there  is  a  great  analogy  in  the  reasoning,  with 
respect  to  the  will  of  a  naked  trustee  and  that  of  a  constructive 
trustee,  on  the  ground  of  the  impropriety  of  their  attempting  to 
dispose  of  the  estate,  yet  for  many  purposes  they  stand  in  different 
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Wall  situations.  A  mere  trustee  isf  [generally]  a  person  who  not  only 
hright.  fa^B  ^0  beneficial  ownership  in  the  property,  but  never  had  any, 
and  could,  therefore,  never  have  contemplated  a  disposition  of  it 
as  of  his  own.  In  that  respect  he  does  not  resemble  one  who  has 
^  agreed  to  sell  an  estate,  that  up  to  the  time  of  the  contract  was 
his.  There  is  this  difference  at  the  outset,  that  the  one  never 
had  more  than  the  legal  estate,  while  the  other  was  at  one  time 
both  the  legal  and  beneficial  owner,  and  may  again  become  the 
beneficial  owner,  if  any  thing  should  happen  to  prevent  the 
execution  of  the  contract ;  and  in  the  interim,  between  the  con- 
tract and  conveyance,  it  is  possible  that  much  may  happen  to 
prevent  it.  Before  it  is  known  whether  the  agreement  will 
be  performed,  he  is  not  even  in  the  situation  of  a  constructive 
trustee;  he  is  only  a  trustee  sub  modo,  and  provided  nothing 
happens  to  prevent  it.  It  may  turn  out  that  the  title  is  not  good, 
or  the  purchaser  may  be  unable  to  pay  ;  he  may  become  bank- 
rupt, then  the  contract  is  not  performed,  and  the  vendor  again 
becomes  the  absolute  owner ;  here  he  differs  from  a  naked 
[  ♦602  J  trustee,  who  can  *never  be  beneficially  entitled.  We  must  not, 
therefore,  pursue  the  analogy  between  them  too  far. 

The  agreement  is  not  for  all  purposes  considered  to  be  com- 
pleted. Thus,  the  purchaser  is  not  entitled  to  possession,  unless 
stipulated  for ;  and  if  he  should  take  possession,  it  would  be  a 
waiver  of  any  objections  to  the  title :  the  vendor  has  a  right  to 
retain  the  estate  in  the  mean  time,  liable  to  account  if  the  pur- 
chase is  completed,  but  not  otherwise.  Till  then  it  is  uncertain 
whether  he  may  not  again  become  sole  owner ;  the  ownership  of 
the  purchaser  is  inchoate  and  imperfect ;  it  is  in  the  way  to  pass, 
but  it  has  not  yet  passed.  If  the  purchase-money  has  not  been 
paid,  the  purchaser  cannot  cut  timber  on  the  estate  ;  a  court  of 
equity  will  restrain  him  at  the  instance  of  the  vendor.  In  this 
respect  he  is  not  in  a  situation  similar  to  that  of  a  naked  trustee 
without  a  remnant  of  property,  but  has  for  certain  purposes  a 
power  over  the  beneficial  estate.  While  a  suit  for  a  specific  per- 
formance is  pending,  nice  questions  may  arise,  and  it  is  settled 
that  the  vendor  may  complete  the  title  while  under  investigation 
in  the  Master's  office.  The  purchaser  is  not  bound  till  the  title  is 
t  Some  such  qiialification  appears  to  be  neoessary. — ^F.  P. 
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made  out,  and  suppose  the  will  to  be  made  in  the  interim.       Wall 
Then  there  is  a  contract  to  sell,  which  the  other  party  has  refused      bright. 
to  adhere  to ;  the  title  is  doubtful,  and  it  is  uncertain  whether  it 
can  be  completed.    Is  he  no!:  then,  if  making  his  will  in  that 
state  of  things,  to  make  a  disposition  of  the  estate  ? 

If  the  Court  were  to  decide  that  the  legal  estate  did  not  pass  to 
the  trustees,  the  consequence  would  be,  that  the  defendant  would 
be  exonerated  from  his  contract,  and  it  will  then  become  neces- 
sary either  to  decide  that  it  did  pass,  or  else  to  say  that  it 
descended  beneficially  *to  the  heir  at  law,  which  would  be  [  *508  ] 
reducing  it  almost  to  an  absurdity,  as  it  is  impossible  that  that 
could  have  been  the  intention.  We  cannot  hold  that  the  will 
embraces  this  estate,  or  that  it  does  not,  according  to  what  takes 
place  after  the  testator's  death  ;  we  cannot  construe  it  by  a  sub- 
sequent event,  and  yet,  at  the  time  of  his  death,  and  at  the  time 
of  making  his  will,  it  was  perfectly  uncertain  whether  the  con- 
tract could  be  performed  or  not. 

The  vendor  is,  therefore,  not  a  mere  trustee ;  he  is  in  progress 
towards  it,  and  finally  becomes  such  when  the  money  is  paid, 
and  when  he  is  bound  to  convey.  In  the  mean  time  he  is  not 
bound  to  convey ;  there  are  many  uncertain  events  to  happen 
before  it  will  be  known  whether  he  will  ever  have  to  convey,  and 
he  retains,  for  certain  purposes,  his  old  dominion  over  the  estate. 
There  are  these  essential  distinctions  between  a  mere  trustee, 
and  one  who  is  made  a  trustee  constructively,  by  having  entered 
into  a  contract  to  sell ;  and  it  would,  therefore,  be  going  too  far 
to  say  that  they  are  ahke  in  all  respects ;  the  principle  that  the 
agreement  is  to  be  considered  as  performed,  which  is  a  fiction  of 
equity,  must  not  be  pursued  to  all  its  practical  consequences.  It 
is  sufficient  to  say  that  it  governs  the  equitable  estate,  without 
affecting  the  legal. 

Then,  under  all  these  circumstances  of  dissimilitude,  are  we  to 
extend  the  principle  that  has  been  established  as  to  mere  trus- 
tees, to  one  who  is  partly  the  owner,  who  has  the  legal,  and 
partly  the  beneficial  estate?  When  the  words  of  the  devise 
include  it,  those  who  wish  to  abridge  their  effect  must  shew  that 
he  did  not  mean  it  to  pass.  That  is  a  strong  proposition,  and 
difficult  to  establish  :  it  is  so  held  with  a  mere  trustee ;  it  might 
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Wall       there  have  been  enough  to  determine  that  the  *legal  estate 
Rbioht.     passed,  and  to  stop  the  equitable,  but  it  has  been  decided  other- 

[  *5o4  ]  wise  ;  and,  without  enquiring  whether  that  was  or  was  not  right 
originally,  I  thmk  that  it  should  not  be  carried  further.  I  do 
not  mean  to  touch  the  authority  of  the  decisions,  that  have 
established  the  principle  in  the  case  of  a  naked  trustee,  but  I  do 
not  think  it  wise  to  pursue  it  beyond  that  ease. 

This  case,  I  think,  is  very  different  from  those,  and  does  not 
fall  within  the  principle  which  they  afford.  The  will  of  a  trustee, 
giving  the  trust-estate  for  his  own  purposes,  never  can  be  right ; 
that  of  this  testator  might.  In  this  case,  if  the  contract  fails, 
there  is  a  beneficial  ownership,  that  is  left  undisposed  of  if  the 
will  is  not  to  have  effect.  If  the  contract  is  performed,  no  injury 
arises  from  this  construction  ;  the  only  effect  is  that  the  trustees 
convey  instead  of  the  heir  ;  but  if  it  be  not  performed,  a  positive 
injustice  is  done  by  the  other,  for  the  estate  goes  to  the  heir, 
contrary  to  the  intent  of  the  testator.  The  safest  way  is  to  hold 
that  the  estate  passes,  adhering  to  the  words,  there  not  being 
enough  to  take  it  out  of  them. 

The  present  is  a  strong  instance  of  the  propriety  of  this  con- 
struction, for  the  testator  has,  in  substance,  done  no  more  than 
would  have  been  proper,  if  he  had  contemplated  the  consequences. 
He  intended  that  all  his  real  estate  should  be  converted  into 
money;  then  if  the  contract  is  completed,  it  supersedes  the 
necessity  of  another  sale ;  if  not,  the  trustees  are  to  sell.  To 
give  to  the  trustees  the  legal  estate,  is  not  inconsistent  with  this 
intention ;  on  the  contrary,  it  is  just  what  he  ought  to  have  done 
to  enable  them  to  convey  to  the  purchaser.  They  are  to  dispose 
of  the  legal  estate  in  the  manner  directed  by  the  will,  except 
that  it  differs  by  being  in  pursuance  of  a  prior  instead  of  a 
future  sale. 
[  506  ]  On  these  grounds,  though  a  purchaser  is  entitled  to  the  fullest 

protection  from  the  Court,  yet  I  cannot  think  that  the  principle 
of  the  cases  that  have  been  adverted  to  ought  to  be  extended  to 
the  present,  which  does  not  fall  exactly  within  them ;  and  the 
defendant  must,  therefore,  take  a  conveyance  from  the  plaintifiiB. 
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THE  MARQUIS  OP  LANSDOWNE  and  Others  v. 
THE  MARCHIONESS  DOWAGER  OF  LANS- 
DOWNE. 

(1  Jacob  &  Walker,  522,  533.) 

Account  against  the  repreeentatiye  of  a  tenant  for  life,  without 
impeachment  of  waste,  of  dilapidations  permitted  by  him  in  and  about 
the  mansion-liouse  refused. 

See  15  B.  B.  225. 


1820. 
Jutw  28. 

Ridls  Court, 

PLUMEB, 

M.H. 

[622] 


DAWSON  V.  ELLIS. 

(1  Jacob  &  Walker,  524—526.) 

A.  agrees  Terbally  to  sell  an  estate  to  B.,  he  afterwards  agrees  in 
writing  to  sell  it  to  C,  and  then  conveys  it  to  B.  in  pursuance  of  the 
first  contract,  B.  having  notice  of  the  second. 

Stmbie,  C.  cannot  call  on  B.  for  a  conveyance. 

The  answer  of  a  peer  upon  his  protestation  of  honour  may  be  read  on 
the  question  of  costs. 

Thb  bill  was  filed  to  compel  the  performance  of  an  agreement 
entered  into  by  the  defendant  Ellis,  to  sell  to  the  plaintiff  some 
hoases  in  the  borough  of  Horsham.  The  defendant  Ellis,  by  his 
answer,  admitted  the  agreement  with  the  plaintiff,  and  that  it 
was  in  writing ;  bat  he  stated  that  he  had  previously  entered 
into  a  contract  for  sale  of  the  same  premises  to  the  Duke  of 
Norfolk,  and  that  it  was  understood  between  him  and  the  plain- 
tiff, that  the  second  agreement  was  not  to  be  carried  into  effect, 
unless  in  the  event  of  the  first  being  abandoned  ;  he  had  after- 
wards, snbseqaently  to  the  filing  of  the  bill,  executed  a  convey- 
ance pursuant  to  the  first  contract.  The  Duke  of  Norfolk  was 
then  made  a  party,  and  a  re-conveyance  prayed  from  him  to  the 
plaintiff.  Evidence  was  entered  into  on  both  sides ;  but  the  de- 
fendants did  not  prove  the  contract  to  have  been  made  upon  the 
understanding  stated  in  the  answer  of  Ellis.  It  was  admitted 
that  the  contract  between  Ellis  and  the  Duke  of  Norfolk  had  not 
been  reduced  into  writing. 

Mr.  Trower^  Mr.  Home^  and  Mr.  Rov^pell,  for  the  plaintiff. 

Q9 


182U. 
June  29. 

JfvlU  CifuH, 

Plumer, 

M.R. 

[524] 
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Dawson  Mr.  Sugden  for  the  defendant  Ellis,  and  Mr.  Wetherell  and 

Ellis.  -^^^^  W>ay  for  the  Duke  of  Norfolk,  contending  that,  by  the  evi- 
dence, the  existence  of  the  prior  agreement  was  established, 
argaed  that,  as  it  had  been  carried  into  effect,  the  plaintiff  had 
no  equity  to  call  for  a  re- conveyance.  The  law  recognizes  only 
two  kinds  of  contracts  ;  namely,  contracts  under  seal,  and  parol 
contracts,  the  latter  branch  comprehending  those  that  are  in 
[  •525  ]  *writing,  as  well  as  those  that  are  merely  verbal.  Originally, 
before  the  Statute  of  Frauds,  all  parol  contracts,  whether  written 
or  verbal,  were  of  equally  high  authority,  and  the  preference 
must  have  depended  simply  on  the  dates.  Now  the  words  of  the 
statute  are  only  negative  ;  a  verbal  contract  cannot  now  support 
a  suit  or  action ;  but  for  every  other  purpose  it  remains  the  same 
as  before.  It  may  be  used  for  defensive  purposes,  and  this  Court 
still  considers  it  as  equally  binding  on  the  conscience  of  the 
parties ;  Ellis  was,  therefore,  bound  in  conscience  to  complete 
the  first  in  preference  to  the  second  contract ;  and  the  Duke 
having  now  the  legal  estate,  cannot  be  deprived  of  it ;  for  though 
he  took  it  with  notice,  yet  it  was  only  notice  of  an  equity  to 
which  his  own  was  preferable,  so  long  as  he  did  not  appear  in 
the  character  of  a  plaintiff. 

Mr.  Trower,  in  reply,  admitted  the  doctrine  contended  for 
on  the  other  side ;  and  relied  solely  on  the  evidence  not  establish* 
ing  any  pre-existing  contract  between  the  defendants. 

The  Master  of  thb  Bolls,  in  the  course  of  his  judgment, 
said  he  thought  that  the  point  made  by  the  defendant's  counsel 
had  been  rightly  conceded,  and  that  the  question  was,  therefore, 
one  of  fact  only  ;  viz.  whether  the  treaty  between  Ellis  and  the 
Duke  of  Norfolk  had  ripened  into  a  contract  or  not ;  and,  after 
going  through  the  evidence,  His  Honor  arrived  at  the  conclusion 
that  it  had  rested  only  in  treaty,  and  that  no  actual  agreement 
had  been  made ;  he,  therefore,  decreed  a  specific  performance, 
and  a  conveyance  to  the  plaintiff. 

On  the  discussion  of  the  question  of  costs,  Mr.  Wetherell  pro- 
[  ♦526  ]      posed  to  read  the  Duke's  answer.    Mr.  *RovpeU  objected,  on  the 
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ground  that,  though  a  peer's  answer  was  taken  upon  his  protesta-      Dawson 
tion  of  honour,  yet  when  his  statements  were  made  use  of  as       ellis. 
evidence,  it  was  necessary  that  they  should  be  upon  oath. 

The  Master  of  the  Rolls  said  he  should  certainly  receive  it. 

The  answer  was  accordingly  read ;  but,  after  hearing  it,  His 
Honor  made  the 

Decree^  with  costs,  against  the  d^fendwits. 


JEEVOISE  V.  THE  DUKE  OF  NORTHUMBERLAND.        i«2o. 

(1  Jacob  &  Walker,  559-576.)  •^•^yMi  "• 

Devise  of  copyhold  estates,  the  legal  estate  being  outstanding,  **To  my    „     ^^ 
son  H.  W.  G.,  to  be  entailed  upon  his  male  heirs,  and  failing  such  to  pass  '    ' 

to  his  next  brother,  and  so  on  from  brother  to  brother,  allowing  2,500/.         '■  **     J 
to  be  raised  upon  the  estates  for  female  children  each."    Whether  a 
trust  executed  or  executory ;  and  if  the  latter,  wliecher  an  estate  tail  in 
R.  W.  G.?     Qu. 

The  difference  between  marriage  articles  and  executory  trusts  in  wills, 
is  that  the  former  afford  primd  fade  evidence  of  intent,  which  does  not 
belong  to  the  latter. 

In  compelling  a  purchaser  to  take  a  title,  the  Court  formerly  acted 
iifK>n  its  own  opinion ;  but  now  it  will  not  compel  him  to  take  it  if  the 
point  is  doubtful. 

The  circumstance  of  the  testator  not  haying  had  the  legal  estate  can 
make  no  difference  in  the  construction  of  a  devise. 

R.  W.  Grby  being  entitled  to  certain  copyhold  estates,  which 
had  been  surrendered  to  trustees  in  trust,  as  he  should  by  will 
appoint,  and  in  default  *of  appointment,  in  trust  for  himself,  his  C  •560  ] 
heirs  and  assigns,  subscribed  a  paper  writing,  dated  the  24th  of 
August,  1811 ;  in  which,  after  augmenting  the  portions  of  his 
younger  sons,  and  bequeathing  certain  legacies  to  his  wife  and 
daughters,  who  had  been  provided  for  by  a  previous  will,  he 
expresses  himself  as  follows  : 

"  To  my  son  Ralph  William  Grey,  I  leave  all  my  estates  at 
Backworth,  HoUywell,  Earsdon,  and  Benton  and  Shire  Moor,  to 
be  entailed  upon  his  male  heirs,  and  failing  such  to  pass  to  his 
next  brother,  and  so  on  from  brother  to  brother,  allowing  2,5002. 
to  be  raised  upon  the  estates  for  female  children  each ;  the 
above-named  estates  are  to  be  liable  to  all  my  debts  at  my 
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Jbbvoibb  decease,  and  to  the  fortunes  left  to  my  younger  children,  unleBS 
The  Duke  of  otherwise  discharged.  I  direct  my  estates  at  Preston,  and  the 
BKELAKD  ^^^  ^^  Mouck  Scaton,  and  my  shares  of  coals  at  Gillsfield, 
Pawden,  and  Redingfield,  and  lease  of  Eighton  Banks,  to  be  sold 
in  order  to  raise  money  for  the  above-named  legacies,  &c.,  and 
what  falls  short  to  be  raised  or  charged  on  the  other  property 
before  named  at  Backworth,  Holly wel',  Earsdon,  Benton  Moor, 
and  Shire  Moor." 

The  testator  died,  leaving  his  son  R.  W.  Grey,  his  heir  at  law 
according  to  the  custom  of  the  manor,  of  which  the  estates  de- 
vised to  him,  and  which  were  all  copyhold,  were  held  ;  the  above 
instrument,  which  was  not  executed  in  the  presence  of,  or  attested 
by  any  witness,  was  afterwards  declared  to  be  his  will  by  the 
Consistory  Court  of  Durham.  In  the  year  1816,  a  bill  was  filed 
by  R.  W.  Grey,  the  son,  against  the  trustees,  in  whom  the  legal 
estate  in  the  copyholds  was  vested,  and  others,  for  the  purpose 
of  having  the  rights  of  all  parties  declared,  and  on  the  17th  of 
August,  1816,  the  Yice-Chancellor  decreed,  that  under  the 
[  *^^i  ]  above  instrument,  R.  W.  Grey  was  entitled  *to  an  estate  in  tail 
male  in  the  copyhold  estates,  t  The  estates  were  afterwards 
settled  by  Mr.  Grey  on  his  marriage,  and  the  present  bill,  stating 
the  above  facts,  and  also  other  instruments  relating  to  the  title, 
was  filed  by  himself  and  the  trustees  of  his  settlement,  which 
contained  a  power  of  sale,  to  compel  the  specific  performance  of 
i  an  agreement  for  the  sale  of  part  of  these  estates.     The  defen- 

dant, by  his  answer,  submitted  to  perfonn  the  contract  if  a  good 
title  could  be  made. 

A  motion  was  now  made  for  the  payment  of  the  purchase- 
money,  95,0002.  into  Court,  with  the  view  of  obtaining  the 
opinion  of  the  Court  on  the  effect  of  the  above  instrument. 

Mr.  ShadiveUy  Mr.  Ellison,  and  Mr.  Clayton,  in  support  of 
the  motion,  [relied  chiefly  on  Blackburn  v.  Stables.l] 

[  662  ]  Mr.  Sugden,  contra,  [after  argument,  submitted  that  the  title 

was  too  doubtful  to  be  forced  on  a  purchaser.] 

t  This  was  set  down  before  his      airgued  at  considerHble  leneth. 
Honor  as  a  short  cause,  but  it  was  |  13  R.  R.    120  (2  Yes.  &    Bea. 

admitted    that    the    question    was     367). 
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Mr.  Shadwellj  in  reply :  Jkrvoke 

*    *     There  is  nothing  to  shew  that  R.  W.  G.  was  to  have  The  Dukb  of 
less  than  an  estate  tail;   the  power  of  charging  is  quite  con-     bbbland.' 
sistent  with  that  estate ;  he  might  wish  to  exercise  the  power       [  667  ] 
without  disturbing  the  other  arrangements  of  his  father ;  but  the 
directions  in  some  of  the  cases  which  have  been  cited,  as  that 
the  estate  is  to  be  without  impeachment  of  waste,  or  that  there 
shall  be  trustees  to  preserve  contingent  remainders,  are  incon- 
sistent with  an  estate  tail. 

Thb  Lord  Chancbllob:  ^ 

If  the  testator  had  been  seised  of  the  legal  estate,  the  will 
would  have  created,  either  an  estate  tail  at  law  in  B.  W.  G., 
or  an  executory  trust  to  be  dealt  with  in  equity.  It  does  not 
appear  from  the  decree  in  which  light  the  Master  of  thb 
Bolls  considered  it,  though  the  language  of  it  rather  imports 
that  he  thought  the  will  itself,  vi  sua,  created  an  estate  tail. 
If  the  case  had  been  before  me  at  the  time  of  this  decree, 
and  this  point  had  been  made,  I  should  have  been  disposed  to 
have  directed  a  case  to  a  court  of  law,  stating  the  testator  to 
have  had  the  legal  fee  when  he  made  his  will. 


The  Lord  Chancbllob,  in  consequence  of  what  fell  from  Juif  & 
Mr.  Sugden  at  the  conclusion  of  his  argument,  wished  to 
understand  whether  he  meant  to  say,  that  this  is  one  of  those 
cases  in  which,  whatever  may  be  the  opinion  of  the  Court, 
the  title  is  such  as  a  purchaser  cannot  be  compelled  to  accept : 
observing,  at  the  same  time,  that  ^since  the  case  of  Smith  [  *&6S  ] 
V.  Shapland  t,  there  had  been  two  classes  of  cases ;  one  in 
which  the  title  has  been  so  dear,  that  the  Court  will  compel 
a  purchaser  to  take  it;  and  another,  in  which  it  has  said, 
according  to  the  best  opinion  I  can  form,  such  is  the  law, 
but  I  cannot  undertake  to  say  that  it  is  a  title  I  can  compel 
a  purchaser  to  take. 

Mr.   Sugden  intimated,  that  the  Duke  expected  such  a 
title  as  a  future  purchaser  would  be  bound  to  accept. 

t  1  Br.  C.  C.  75. 
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j»Kvoi8K     The  Lord  Chancellor: 

r. 

The  DuKK  OF      This  was  a  motion  that  the  defendant,  a  purchaser,  might 
BBRLAND.     paj  mto  Court  a  sum  of  95,0002.     The  parties  probably  shaped 

July  11.  the  application  to  the  Court  in  this  form  upon  the  ground, 
if  the  Court  should  be  of  opinion  that  it  ought  to  be  paid  into 
Court,  that  that  opinion,  expressed  in  judgment,  would  operate 
as  satisfactorily  as  a  decree  for  a  specific  performance.  And 
the  question  is,  whether  the  Court  could  order  a  specific 
performance  of  this  contract,  which  the  Duke  of  Northumber- 
land has  entered  into  for  the  purchase  of  this  estate;  and 
would  so  order  it,  upon  the  ground  of  the  strength  of  its  own 
opinion  being  such,  that  it  ought  to  compel  him  to  take  the 
title ;  because,  as  I  understand  Afr.  Svgden  to  put  it,  he  says 
the  Duke  will  not  take  it  unless  the  Court  will  compel  him. 

The  law  of  this  Court,  in  that  respect,  has  altered  within 
my  time.  When  I  first  began  to  practise,  the  rule  was  this : 
when  the  Court  had  once  determined  that  a  party  was  tenant 
in  tail,  or  tenant  for  life  with  an  absolute  power  of  appoint- 

[•669]  ment,  or  any  thing  else  *that  would  enable  him  to  convey 
a  fee  simple  free  from  all  charges  and  incumbrances  what- 
soever, it  would  act  upon  that  opinion  as  incontrovertibly 
right.  The  old  course  used  to  be,  when  a  party  was  dis- 
satisfied with  the  judgment  of  the  Court,  to  compel  him  either 
to  do  as  the  Court  required,  or  to  appeal  to  the  House  of 
Lords;  not  that  that  opinion  was  decisive;  but  it  gave  a 
sanction  to  the  title,  which  would  probably  operate  to  the 
security  of  the  purchaser.  And  I  believe  that  the  first  case 
in  which  that  rule  was  departed  from,  was  that  of  Shapland 
V.  Smith;  and  that  the  last  case  which  went  to  the  House 
of  Lords  was  one  in  which  Mr,  Morris,  a  King's  counsel, 
was  plaintiff.  The  Court,  since  that  time,  has  almost  gone 
the  length  of  saying  that,  unless  it  was  so  confident,  that 
if  it  had  95,OOOZ.  to  lay  out  on  such  an  occasion,  it  would 
not  hesitate  to  trust  its  own  money  on  the  title,  it  will 
not  compel  a  purchaser  to  take  it. 

I  take  it  these  are  copyhold  estates,  which  go  according 
to  the  common-law  descent;  and  that  being  so,  and  passing 
over  the  other  wills  and  settlements  stated  in  the  bill  as  not 


m.xxij        1820.     CH.     1  J.  &  W.  569—571.  288 

material  in  the  present  view  of  the  case,  it  appears  that  the    Jebtoise 


person  who  was  equitable  owner  of  the  fee  made  a  will    on  xhe  dukb  of 

NOSTHUIC- 
BEBLAND. 


the  24th  of  August  1811,  by  which  he  augments  the  portions    Nobthum- 


of  his  sons,  and  gives  certain  legacies  to  his  wife,  and  to  his 

daoghters;  and,  with  respect  to  certain  copyhold  estates,   he 

^devises  them  in  the  following  terms.      (His  Lordship  here      [*570] 

read  the  will.)     And   then  the  testator  subscribes  his  name 

to  the  will.    This  being  a  devise  of  copyhold  estates,  if  it  is 

a  good   will   of    personal    estate,   it  will  be  a  good  will  of 

eopjhold  estates.    I  do  not  know  whether  it  has  been  proved, 

as  this  Court  requires,  but  it  is  admitted.     I  say  so,  because 

I  do  not  take  it  according  to  the  old  course  of  the  Court,  that 

fite  fact  of  the  probate  of  a  will  in  the  Ecclesiastical  Court 

nas  evidence,  that  copyhold  estates  would  pass  by  it ;  but  here 

the  heir  at  law  admits  it. 

Mr.  Grey  was  equitable  tenant  in  fee  of  these  estates ;  but, 
in  my  jadgment,  it  makes  no  difference  that  the  legal  estate 
was  not  in  him ;  and  the  question  depends  on  these  principles. 
Where  there  is  an  executory  trust  (in  the  sense  which  the 
Court  puts  on  these  words),  I  apprehend  the  Court  has  been 
in  the  habit  (certainly  with  some  exceptions,  and  perhaps 
Boihaw  V.  Spencer  \  is  one  of  them,  but  certainly  with 
nme  exceptions,) — I  say  where  there  is  an  executory  trust, 
vhere  the  testator  has  directed  something  to  be  done,  and 
has  not  himself,  according  to  the  sense  in  which  the  Court  uses 
Bieae  words,  completed  the  devise  in  question,  the  Court  has 
been  in  the  habit  of  looking  to  see  what  was  his  intention; 
ind  if  what  he  has  done  amounts  to  an  imperfection,  with 
BBqieet  to  the  execution  of  that  intention,  the  Court  inquires 
riiat  it  is  itself  to  do,  and  it  will  mould  what  remains  to  be 
fene  so  as  to  carry  that  intention  into  execution.  I  repeat, 
Rbere  there  is  a  trust  executory,  because  one  is  a  good  deal 
Nnfiifled  by  the  inaccuracy  of  the  expressions  trust  executory 
ind  executed.  The  latter,  no  doubt,  in  one  sense  of  the 
k»d,  is  a  trust  executory;  that  is,  if  A.  B.  is  a  trustee  for 
1  D.,  or  for  C.  D.  and  others,  that,  in  this  sense,  is 
Ittcutory,  that  C.  D.,  or  C.  D.  and  the  *other  persons,  may  [  *67l  ] 
t  No  reference  is  given  to  this  case. — 0.  A.  S. 
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Jbbvoibe  call  upon  A.  B.  to  make  a  conveyance,  and  execute  the  trust: 
TheDuKKov  but  these  are  cases  where  the  testator  has  clearly  decided 
BBBLliro.  ^^**  *^®  *^^^*  ^s  ^  ^^>  ^^^  *^  equity  follows  the  law,  where 
the  testator  has  left  nothing  to  be  done,  but  has  himself 
expressed  it,  there  the  effect  must  be  the  same,  whether 
the  estate  is  equitable  or  legal.  I  make  these  observBtions 
with  reference  particularly  to  the  case  of  the  Duke  of  AVir- 
ccuttle  V,  Ija'iy  Lincoln :  i  if  it  is  supposed  I  ever  stated  that 
there  was  no  difference  between  marriage-articles  and  truste 
in  wills,  I  must  say  I  never  stated  any  such  thing,  if  it  is 
understood  in  this  sense,  that  there  is  no  difference  between 
marriage-articles  which  are  to  be  carried  into  execution  accord- 
ing to  the  intention  and  trusts  executed.  I  never  made  use 
of  such  an  expression,  nor  does  the  report,  I  think,  seem 
to  import  it.  I  then  intended  to  allude  to  the  distinction  in 
those  cases  in  which  a  party  takes  upon  himself  to  be  his  own 
conveyancer ;  and  I  certainly  feel  that  it  was  t  is  last  species 
of  observation  I  meant  to  make ;  and  throughout,  t  appears 
to  me,  I  asserted  most  anxioudy,  what  I  now  repeat  I  wish 
to  do,  that  I  entirely  agree  with  this  proposition,  (and  it  is  what 
is  the  result  of  all  the  cases,)  that  where  a  trust  is  executed, 
in  the  sense  in  which  I  have  stated,  this  Court  will  follow 
the  law.  I  do  not  mean  to  say  whether  the  Court  has  acted 
right  or  wrong  in  particular  cases,  but  that  is  the  result  of 
them.  To  shew  the  distinction  to  \\hich  I  have  adverted, 
take  the  cases  of  Austin  v.  Taylor, I  and  PapiUon  v.  Voice  ;^  in 
the  latter  case  it  was  held  the  party  took  an  estate  tail, 
where  there  was  no  direction  to  settle;  but  Lord  Kino  who 
decided  that  case,  was  of  opinion  (notwithstanding  the 
similarity  of  language)  that,  with  respect  to  the  land  to  be  pur- 
chased, where  the  trust  was  an  executory  trust,  and  some- 
thing was  to  be  done  according  to  what  he  conceived  to 
[  *672  ]  be  *the  intention  of  the  testator,  there  must  be  a  difference : 
and  he  so  distinguished  between  a  devise  of  the  land  and  an 
executory  trust,  as  to  hold  that  in  one  case  the  party  was 
tenant  In  tail,  and  in  the  other,  tenant  for  life. 

t  4  B.  R.  31  (3  Vee.  387,  12  Ves.      —0.  A.  S. 
217).  §  2  P.  Wma.  471. 

X  No  reference  ia  given  to  this  case. 
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[His  Lordship  then  referred  to  a  number  of  early  cases  which     Jbbvoibe 
completely  establish  this  difference,  and  continued  as  follows  :]        xHI  Dvkr  op 

KOBTHUM- 

The  question,   therefore,   is,   whether  this    is    so    clear  an     beblakd. 

executed  trust,  that  I  will  take  upon  myself  to  say,  at  the  hazard       [  67S  ] 

of  the  improbability  of  a  contrary  judicial  construction,  this  is 

clearly  an  estate  tail  in  Mr.  Grey.     The  words  are,  to  my  son 

Balph  William  Grey  I  leave  all  my  estates,  &c. ;  and  I  repeat 

again,  that  it  can  make  no  difference  that  this  testator  had  not 

the  l^al  estate,  because  the  question  would  be,  if  he  had  had  it, 

whetiier  it  was  or  was  not  a  direction  for  him  to  make  some 

conveyance;  and  whether,  containing  such  direction,  this  Court 

would  hold  upon  his  selling  the  estate,  it  was  so  clear  upon  this 

short  instrument  taken  altogether,  that  he  is  tenant  in  tail,  and 

not  tenant  for  life,  that  it  could  compel  a  purchaser  to  take  the 

title*      Now,  supposing  this  had  been  a  legal  estate,  the  first 

word  are,  to  my  son  R.  W.  Grey,  &c. ;  if  the  testator  had  had 

the  legal  estate,  this  would  have  given  him  the  legal  fee  ;  and  I 

apprehend    these  words  will  give  him   the  equitable  fee,  the 

testator  having  it.     Having  got  that,  the  question  is,  what  is  to 

be  done;  and    here  I  must  admit,  that  in   this  will  there  are 

wanting  a    great  many  of  those  indications  of  this  gentleman 

being  only  to  be  tenant  for  life,  which  are  to  be  found  in  many 

of  the  cases.     Without  stating  them  more  particularly,  I  may 

observe  that,    in   some  of  them,   there  was  an  indication  of 

intention,  arising  from  the  circumstance  that  the  estate  for  life 

was  to   be  without  impeachment  of  waste,  and  preceded  the 

limitation   to  the  heirs  of  the  body ;    an  indication  which  one 

must  observe,  if  the  trust  was  executed,  would  nevertheless  not 

make  him  tenant  for  life,  or  prevent  him  from  being  tenant  in 

tail.     In  other  cases,  the  circumstance  that,  although  the  words 

under  which  the  estate  could  be  claimed  would  make  a  party 

tenant  in  tail,  contrary  words  have  immediately  followed,  as  that 

he  was  not  to  aliene  or  bar  the  estate  ;  and  though  I  do  not  say 

what  the  construction  in  such  a  case  would  be  in  a  will,  yet  this 

has  been  taken  to  be  *a  manifestation  that  the  sense  in  which       [  *674  j 

the  testator  used  the  words  was  different  from  their  legal  one ; 

and  that  although  the  party  would  have  a  tenancy  in  tail  at  law, 

yet  in  equity,  where  something  was  to  be  done,  he  would  not, 
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Jmvoise     because  of  that  proviso  shewing  it  could  not  be  according  to  the 
The  Duke  of  intention. 
BEBLAND.         ^^»  ^E^^f  that  I  may  not  be  misunderstood,  if  it  is  supposed 
that  I  said  there  was  no  difference  between  marriage-articles 
and  executory  trusts,  and  that  they  stood  precisely  upon  the 
same  grounds,  I  never  meant  to  say  so.     In  marriage-articles, 
the  object  of  such  settlement,  the  issue  to  be  provided  for,  the 
intention  to  provide  for  such  issue,  and,  in  short,  all  the  con- 
siderations that  belong  pecuUarly  to  them,  afford  prima  facie 
evidence  of  intent,  which  does  not  belong  to  executory  trusts 
under  wills.    But  I  take  it  according    to  all    the  decisions, 
allowing  for  that,  an  executory  trust  in  a  will  is  to  be  executed  in 
the  same  way.     Then  follow  these  words,  ''  to  be  entailed  upon 
his  male  heirs ; "  and  the  first  question  here  is,  whether,  if  he 
had  had  the  legal  fee,  this  would  be  to  be  considered  as  a  devise 
to  him  cutting  down  his  fee,  if  I  may  eo  express  it,  to  an  estate 
tail ;  or  whether,  on  the  other  hand,  these  words  ii  ust  be  taken 
to  be  directory  to  do  some  act  to  diminish  that  estate,  which,  by 
the  first  part  of  the  devise,  would  be  an  estate  in  fee.     Now  if 
any  body  is  so  bold  as  to  say  these  words  operate  to  cut  down 
this  equitable  fee  by  force  of  these  words,  without  any  act  to  be 
done  by  him  who  had  taken  the  fee,  whether,  without  quarrelling 
with  his  fortitude,  I  should  put  on  it  that  construction,  is  very 
different  from  undertaking  to  say  that,  in  judicial  construction, 
the  purchaser  is  quite  safe  in  considering  this  as  a  trust  executed 
by  creating  an  estate  tail.     The  obvious  meaning  is,  that  it  is  a 
thing  to  be  done ;  and,  in  some  cases,  the  words  ''  to  be  settled  " 
have  been  strongly  relied  on ;  and  the  words  ''  to  be  entailed  "' 
[  *^76  ]       render  it  doubtful,  first,  *whether  the  words  of  this  devise  create 
an  estate  tail,  unless  it  be  created  by  something  to  be   done  ; 
and  the  next  thing  is,  is  it  clear  what  is  the  meaning  of  it,  if  it 
be  directory?    The  words  are,  **  to  be  entailed,"  not  upon   him, 
but  his  male  heirs ;  and  the  question  then  will  be,  whether  I  can 
take  upon  myself  to  say,  it  is  clear,  that  the  testator,  who  gives 
the  fee  to  his  eldest  son,  (meaning  to  entail  his  property,  and  to 
carry  it  on  from  brother  to  brother,  and  I  admit  it  is  the  same 
as  if  heirs  male  had  been  attached  to  each  brother,)  meant  to 
convert  it  into  an   estate  tail,   enabling  him  immediately    to 
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BAXTER  V.   CONOLLY. 

(1  Jacob  &  Walker,  576—55^1.) 
Specific  performaace  of  contract  involving  transfer  of  goodwill. 
[A  PASSAGE  occasionally  cited  from  the  judgment  in  this  case 
will  be  found  set  out  at  length  in  Coslake  v.  TiUy  1  Russell,  878, 
a  case  which  is  more  relevant  to  the  point  than  Baxter  y.  Conolly. 
—0.  A.  S.] 


NOBTUUH- 
BEBLAND. 


destroy  it,  and  convert  it  into  a  fee, — whether  I  can  say  that  it 

is  so  clear  that  I  shall  compel  a  purchaser,  against  such  advice  The  dukb  op 

as  he  may  receive,  to  take  the  title  ? 

There  are  other  symptoms  in  the  subsequent  clauses  in  favour 
of  limiting  it  to  an  estate  for  life ;  but  I  think  it  right  to  say, 
that,  unless  it  were  for  the  ambiguity  in  the  words  ''to  be 
entailed,'*  one  might  get  over  the  grounds  of  argument,  that  he 
was  not  to  be  tenant  for  life,  which  arise  from  the  subsequent 
expressions :  because  it  cannot  be  doubted,  either  upon  principle 
or  authority,  that  such  powers  as  these  may  be  given,  and 
usefully  given,  to  a  tenant  in  tail;  and  that  in  many  cases 
powers  are  given  (which  in  one  sense  may  be  said  to  be  given 
unnecessarily)  to  a  tenant  in  tail,  but  which,  enabling  him  to  do 
certain  acts  more  expeditiously,  more  certainly,  and  in  a  less 
expensive  way,  and  to  do  these  acts,  though  he  does  not  think  it 
proper  to  destroy  the  estate  tail,  may  be  quite  consistent  with 
his  having  an  estate  tail.  But  then,  thinking  on  the  safety  of  a 
purchaser,  it  must  be  recollected,  and  it  cannot  be  doubted,  that 
such  circumstances  may  have  considerable  weight  with  many 
judicial  minds,  and  a  greater  weight  than  they  have  with  me. 
The  question,  therefore,  is,  whether  I  can  take  upon  myself  to 
say  that  this  is  not  an  executory  *trust ;  if  I  can  do  that,  but  it 
must  be  upon  the  clearest  ground  when  I  am  to  compel  a 
purchaser  to  take  the  title,  I  agree  it  is  an  estate  tail :  but, 
secondly,  if  something  is  to  be  done,  if  the  trust  is  to  be  executed 
in  this  Court,  the  question  is,  in  what  manner  it  is  to  be 
executed ;  and  then  the  last  question  is,  whether  it  is  so  clear,  the 
whole  taken  together,  that  this  gentleman  was  himself  to  be  tenant 
in  tail  that  I  can  compel  the  Duke  of  Northumberland  to  take  the 
title ;  and  I  am  of  opinion  that  I  cannot  compel  him  to  take  it. 


[  ♦STG  ] 


1820. 
Jnly  13. 

Loid 
Eldon,  L.C. 
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•«2o.  HUMPHKEYS   v.  HARRISON. 

Maw  6. 
_L  (1  Jacob  &  Walker.  681—582.) 

Lord  ^  mortgagee  is  eiititled  to  an  injunction  to  restrain  a  mortgagor  in 

*    *  possession  from  cutting  down  timber,  if  the  land  without  it  is  a  scanty 

[  5®l  ]  security. 

It  may  be  extended  to  cutting  down  underwood  contrary  to  the 
usual  course  of  husbandry,  but  not  to  underwood  generally,  although 
the  mortgagor  is  insolvent. 

Mr.  Simpkixson  moved  for  an  injunction  to  restrain  the 
defendant,  a  mortgagor  in  possession,  from  cutting  timber  on 
the  mortgaged  premises.  The  bill,  which  was  for  a  foreclosure, 
was  filed  by  the  first  mortgagee  against  the  mortgagor  and 
second  mortgagee,  and  the  affidavit  in  support  of  it,  stated,  that 
the  land  without  the  timber  was  an  insufficient  security,  and  that 
the  timber  was  not  in  a  fit  state  to  be  cut  down. 

The  Lord  Chancellor  : 

If  it  is  sworn  that  the  land  is  a  scanty  security  without  the 
timber,  that  is  sufficient  to  entitle  you  to  the  injunction. 

July  11.  Mr.  WetliereU  moved  to  extend  the  injunction  to  restrain  the 

defendant  from  cutting  the  underwood,  which,  as  well  as  the 
timber,  was  expressly  included  in  the  mortgage  deed.  The 
plaintiff  was  proceeding  in  ejectment  to  gain  possession  of  the 

[  *582  ]  premises,  and  was  ^apprehensive  that  the  underwood  would  be 
cut  down  in  the  mean  time. 

The  Lord  Chancellor: 

Underwood  is  always  considered  as  a  crop.  The  defendant 
must  not  cut  it  oat  of  the  usual  course  ;  but  if  he  cuts  it  in  the 
usual  course,  he  cannot  be  restrained  any  more  than  from 
cutting  a  crop  of  corn.  It  would  be  the  same  thing  as  taming 
him  out  of  possession.  But  you  may  take  an  injunction  to 
restrain  him  from  cutting  it  contrary  to  the  usual  coarse  of 
husbandry. 
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DUNNAGE   V.   WHITE.t  »«2o. 

(1  Jacob  &  Walker.  583— 585.)  ^»^1. 

Under  a  devise  of  all  the  residue  of  the  te8taN»r*B  e  tate  and  efteots  Rf*ll9  Court, 

whatsoever  and  wheresoever,  of  what  nature  or  kind  so  'ver,  to  tniHtees,  Plumkb, 
upon  trusts  applicable  only  to  personal  property,    l.eltl   that  the  real 

estate  passed,  with  a  resulting  tru8t  for  the  heir.  [  583  ] 

This  cause  (reported  on  the  original  hearing  in  18  R.  R.  38, 
1  Swanst.  137,)  coming  on  for  further  directions,  the  question  for 
decision  was,  whether  a  freehold  farm  at  Dane  End,  which  had 
been  purchased  by  the  testator,  David  Lewis,  before  the  date  of 
his  willy  bat  of  which  no  conveyance  was  made  to  him  in  his 
lifetime,  passed  by  the  residuary  clause  in  his  will. 

By  the  will,  he  gave,  devised,  and  bequeathed  a  house  at 
Bourne  End,  to  his  nephew  William  Lewis,  in  fee;  he  then 
gave,  devised,  and  bequeathed  to  trustees  a  freehold  estate  at 
Bearbinder  Lane,  upon  trusts  therein  mentioned ;  and  then, 
after  a  gift  of  some  legacies,  he  devised  the  residue  in  the 
following  terms. 

"*  And  all  the  rest,  residue,  and  remainder  of  my  estate  or 
effects  whatsoever  and  wheresoever,  of  what  nature  or  kind 
soever,  I  give,  devise,  and  bequeath  unto  my  said  trustees  and 
executors,  after  named  and  appointed  upon  the  trusts  following, 
ithat  is  to  say)  that  they  my  said  executors  do  and  shall,  as  soon 
as  may  be  conveniently  after  my  decease,  make  sale  and 
absolutelv  dispose  of  my  household  goods  and  stock  in  trade  by 
public  auction,  for  the  most  money  that  can  be  had  or  gotten 
for  the  same.  And  also  do  and  shall,  with  all  convenient  speed, 
collect  in  all  debts  due  and  owing  to  me  at  the  time  of  my 
decease,  together  with  all  monies  owing  or  belonging  to  me  upon 
mortgage,  bond,  bill,  note,  specialties,  simple  contract,  or  other- 
wise howsoever,  and  when  the  same  shall  be  so  collected  and  got 
in,  to  divide  the  same  into  six  parts  or  ♦shares,  and  to  pay  the  [  •584  J 
same  when  so  divided,  in  manner  following,  (that  is  to  say),  four 
equal  sixth  parts  thereof  to  my  said  nephews,  William  Lewis, 
John  Lewis,  and  William  Perks,  and  to  my  said  niece  Mary  Nell, 

t  IxmgUy  v.  Longley  (1871)  L.  B.  13  Eq.  133,  41  L.  J.  Ch.  168. 
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DuHHAOE  and  the  remaining  two-sixth  parts  thereof  to  invest  in  the  public 
White.  stocks  or  funds,  for  the  use,  benefit,  and  advantage  of  my  said 
nieces  Elizabeth  Dunnage  and  Margaret  Atwell,  and  to  pay  and 
apply  the  interest  and  dividends  thereof,  for  the  maintenance  of 
my  said  nieces  Elizabeth  Dunnage  and  Margaret  Atwell,  during 
their  natural  lives,  in  the  same  way  and  manner  as  is  herein- 
before directed,  concerning  the  two-sixth  parts  of  the  monies  to 
arise  from  the  sale  of  my  freehold  houses  in  Bearbinder  Lane, 
and  from  and  after  the  decease  of  my  said  nieces,  Elizabeth 
Dunnage  and  Margaret  Atwell,  to  pay  and  apply  the  said  last 
mentioned  interest  and  dividends  to  and  for  the  use  of  any  child 
or  children  of  my  said  nieces  lawfully  begotten,  share  and  share 
alike,  and  to  pay  or  transfer  the  principle  to  and  among  such 
child  or  children  as  hereinbefore  mentioned. 

Mr.  Heald  and  Mr.  Oirdlestone  for  the  plaintiffs,  Mr. 
O.  Wilson  and  Mr.  ShadweU  for  the  defendants  in  the  same 
interest. 

Mr.  Home  and  Mr.  Parker  for  Abigail  Dalling,  (late 
Abigail  Lewis,  the  widow  and  devisee  of  the  heir  at  law,) 
admitting  that  the  first  part  of  the  residuary  clause  was  sufBcient, 
if  it  stood  alone,  to  pass  the  real  estate,  contended  that  its 
operation  might  be  confined  by  any  evidence  of  a  contrary 
intention  from  other  parts  of  the  will ;  and  that  as  nothing  could 
have  been  intended  to  pass  that  was  not  included  in  the  trusts, 
it  could  only  affect  the  personal  estate  to  which  alone  the  trusts 
[  *685  1  referred ;  *they  also  remarked,  that  the  residuary  clauses  did 
not  contain  the  word  *'  heirs,"  though  it  was  used  in  the  other 
devises. 

The  Master  of  the  Bolls  : 

The  difficulty  is  to  get  the  estate  out  of  the  trustees.  The 
clear  rule  is,  that  the  heir  at  law  is  not  to  be  disinherited,  except 
by  express  words,  and  if  it  be  not  distinctly  pointed  out  to  whom 
the  estate  is  to  go,  it  goes  to  him.  But  it  is  difficult  to  say,  that 
there  is  not  here  enough  to  pass  it,  for  though  the  testator  does 
not  use  the  technical  word  heirs,  as  he  has  done  in  other  places. 
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jet  he  makes  use  of  the  expression  give,  devise,  and  bequeath,  Dunnaob 
and  {rem  the  language  of  the  clause,  it  seems  as  if  he  meant  to  whitb. 
sweep  in  every  kind  of  property.  He  gives  all  the  rest,  residue, 
and  remainder  of  his  estate  and  effects  whatsoever  and  whereso- 
ever,  of  what  nature  or  kind  soever.  How  is  it  possible  to 
construe  this  as  not  comprising  the  real  estate.  The  words 
cannot  be  larger  than  they  are. 

Then  if  he  has  given  every  thing  to  the  trustees,  and  has  only 
said  what  they  are  to  do  with  the  personalty,  and  has  not  said 
what  is  to  be  done  with  the  real  estate,  not  in  any  way  disposing 
of  it,  the  consequence  is  that  it  goes  to  the  heir  at  law.  There 
is  not  a  single  word  that  bears  any  reference  to  selling  the  real 
estate  and  devising  the  produce.  The  first  trust  is,  that  his 
execators  are  to  sell  his  household  goods,  &c.,  and  to  collect  his 
debts,  and  when  the  same  are  collected,  to  divide  them.  All  this 
refers  to  the  personalty  only,  and  here  he  stops,  saying  nothing 
as  to  the  real  estate ;  the  law  then  says  for  him  that  which  he 
has  omitted,  and  gives  it  to  the  heir.i 


CEACKELT  v.  BETHUNE.J  1820. 

(1  Jacob  &  Walker,  586—589.)  My22. 

An  executor  directed  to  lay  out  the  testator's  personalty  in  the  funds ;  Rolls  Court, 

unnecessarily  selling  out  stock,  keeping  large  balances  in  his  hands,  and  Plumbb, 

reauting  payment  of  debts  by  a  false  pretence  of  outstanding  demands  ^•^• 

charged  with  d  per  cent,  interest  and  costs ;  but  the  Court  refused  to  [  686  ] 
make  rests  in  the  account. 

This  was  a  creditor's  suit ;  the  testator  died  in  1799,  having 
by  his  will  directed  his  executor  to  invest  his  personal  property 
in  the  public  funds,  upon  certain  trusts  for  the  benefit  of  his 
family.  In  1811,  the  bill  was  filed ;  the  defendant  the  executor, 
by  his  answer,  stated  as  a  reason  for  not  having  paid  the 
plaintifTs  debt,  amounting  |o  B9Z.,  that  he  was  not  satisfied  of 
the  jastioe  of  his  claim,  and  that  he  had  not  then  possessed 

t  Beg.  lib.  A.  1819,  fol.  1948.  principal   authorities    are   reviewed 

t  Cp.  Be  Hulke»  (1886)  33  Ch.  D.  in  the  judgment  of  Chitty,  J.— F.  P. 
552,  55  L.  J.  Ch.  846,  whera  the 
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%:BAOKEr.T  himself  of  sufficient  effects  of  the  testator  to  answer  all  the 
Bbthuke.  demands  made  upon  his  estate.  He  also  insisted  on  the  Statute 
of  Limitations  as  a  bar  to  the  plaintiff's  demand.  He  admitted 
a  balance  in  his  hands,  which,  upon  motion,  was  ordered  to  be 
paid  into  Court;  this  order  he  did  not  comply  with,  till  an 
attachment  issued  to  enforce  obedience  to  it.  The  decree 
directed  the  usual  accounts,  and  an  enquiry  as  to  the  balances 
from  time  to  time  in  the  defendant's  hands.  By  the  Master's 
report,  it  was  found  that  the  testator  had  left  a  sum  of  2,600Z. 
three  per  cents,  standing  in  his  name,  the  whole  of  which  the 
defendant  had  at  different  times  sold  out.  He  had  always  kept 
considerable  balances  in  his  hands,  although  it  did  not  appear 
that  there  were  any  outstanding  demands,  no  debt  having  been 
proved  under  the  decree,  except  that  of  the  plaintiff's.  The  cause 
now  came  on  for  further  directions. 

Mr.  Haslewood  for  the  plaintiff,  and  Mr.  Rose  for  the  parties 
entitled  to  the  surplus,  pressed  for  five  per  cent,  interest,  and 
annual  rests  against  the  defendant  the  executor.  They  distin- 
guished this  case  from  Tebbs  v.  Carpenter ^^  as  being  an  instance 
r  *587  ]  not  of  mere  *neglect  by  the  executor,  but  of  positive  misfeasance 
in  selling  out  stock  contrary  to  the  testator  s  directions,  and  from 
no  motive  but  a  view  to  his  own  advantage.  They  referred  to 
Heathcote  v.  Hulme.l  The  costs,  according  to  Tebbs  v.  Car- 
penter,  will  be  apportioned  when  the  suit  would  have  been 
proper,  without  any  misconduct  on  the  part  of  the  execator,  but 
when,  as  in  the  present  case,  that  is  the  sole  occasion  of  the 
proceeding,  they  must  fall  entirely  on  him. 

Mr.  Wingjleld  for  the  defendant  the  executor. 

The  Mastbr  of  thb  Bolls  : 

The  testator  made  his  will,  and  died  in  1799.  It  appears 
that  he  was  then  possessed,  as  the  defendant  admits,  of  2,6002. 
three  per  cents,  and  it  was  directed  by  his  will,  that  the  per- 
sonalty should  be  laid  out  in  the  Funds  for  the  benefit  of  his 

t  16  B.  B.  224  (1  Madd.  290).  t  20  E.  R.  248  (1  J.  &  W.  122). 
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wife  and  ehildren.    A  considerable  period  elapsed  before  this    Cbaokblt 
suit  was  commenced.    It  was  in  January,  1811,  and  the  de-    BETHaNs 
fendant  then,  in  his  answer,  admits  applications  and  requests 
to  have  been  made  to  him  by  the  plaintiff  on  the  subject  of  his 
debt,  but  he  says  that  he  was  not  satisfied  of  the  justice  of  the 
claim,  and  that  he  had  not  possessed  himself  of  enough  to 
answer  all  the  demands  that  had  been  made.    He  admits  that 
there  was  the  sum  of  2,6002.  standing  in  the  testator's  name, 
but  insists,  as  an  excuse  for  not  having  rendered  an  account, 
and  for  having  sold  out  the  stock,  that  there  were  demands 
outstanding  sufficient  to  exhaust  the  whole.     Notwithstanding 
this,  the  Court  made  an  order  for  him  to  pay  in  what  was  *in      [  '588  ] 
his  hands,  and  directed  the  Master  to  take  an  account  of  the 
balances  due  by  him  from  time  to  time.     The  Master  has  now 
made  his  report,  and  it  turns  out  that  this  gentleman,  who 
swore  that  he  had  not  got  in  sufficient  to  satisfy  the  demands 
made  on  the  estate,  had  in  his  hands,  in  the  year  1802,  from 
Febmary  to  December,  a  clear  balance  of  1,1802, ;  from  thence 
till  December,  1808,  the  balance  was  1,8752.,  and  from  that  time 
he  had   in  his  hands  1,3552.,  till  it  was  paid  into  Court  in 
September,  1811.    And  this  was  a  person  who  was  ordered  by 
the  will  to  invest  the  property,  to  render  it  productive.     Instead 
of  doing  so,  he  first  sold  out  a  part,  and  afterwards  the  re- 
mainder, and  this  he  did  unnecessarily,  for  though  he  talks  of 
other  demands,  they  are  not  particularised ;  and  by  the  report,  it 
does  not  appear,  that  there  was  any  debt  except  that  of  the 
plaintiff,  against  whom  he  attempted  to  plead  the  Statute  of 
Limitations.    To  be  sure  it  is  a  very  strong  case  not  merely  of 
negligence  in  not  investing  the  fund,  but  of  gross  misconduct 
and  breach  of  trust  in  having  actually  sold  it  out. 

Under  these  circumstances  the  question  is,  whether  it  is 
soffident  to  charge  the  defendant  with  the  ordinary  rate  of 
interest.  If  it  was  only  that  he  had  not  iavested  the  money, 
he  woald  then  be  made  to  pay  four  per  cent.,  as  in  Tebbs  v. 
Carpenter,  which  was  a  case  of  mere  negligence,  with  strong 
extenuating  circumstances.  But  when  there  has  been  a  direct 
breach  of  trust,  it  has  been  usual  to  charge  five  per  cent.; 
several  sach  cases  are  pointed  out  in  Tebba  v.  Carpenter.     It 
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[589] 


would  indeed  be  a  direct  encouragement  to  executors  who  may 
be  engaged  in  trade,  to  make  use  of  the  testator's  property,  if 
they  were  on  such  occasions  only  to  pay  four  per  cent.,  the 
common  rate  of  interest. 

Upon  the  authorities  referred  to  in  Tebbs  v.  Carpenter ,  I  think 
this  is  a  case  that  comes  within  the  rule  of  charging  five  per 
cent.,  but  upon  the  same  authorities,  I  do  not  think  it  a  case  for 
rests.  For  this  purpose,  the  Court  has  always  expected  the  case 
to  go  much  further. 

With  respect  to  the  costs,  it  often  happens  that  costs  are  fairly 
and  properly  incurred,  where  an  executor  is  willing  to  render 
an  account,  and  where  the  suit  is  necessary  from  other  reasons. 
But  this  is  not  a  case  of  that  description ;  the  costs  are  entirely 
occasioned  by  the  defendant's  misconduct,  and  by  his  asserting 
that  which  is  contrary  to  the  truth  :  he  must,  therefore  pay  all 
the  costs. -^ 


1820. 
July  22. 

lord 
Eldon,  L.C. 

[589] 


[  '690] 


GOODMAN  V.  WHITCOMB. 

(1  Jacob  &  Walker,  589—593.) 

The  Court  will  not,  upon  motion,  appoint  a  receiver  of  a  partnership, 
unless  it  appears  that  the  plaintiff  wiU  be  entitled  to  a  dissolution  at  the 
hearing. 

This  was  a  motion  for  the  appointment  of  a  receiver  of 
partnership  debts  and  effects,  and  for  an  injunction  to  restrain 
the  defendant  Whitcomb  from  collecting  them,  upon  a  bill  filed 
for  that  purpose,  and  which  also  prayed  a  dissolution  of  the 
partnership,  and  that  the  usual  accounts  might  be  taken. 

The  bill  and  affidavit  of  the  plaintiff,  filed  in  support  of  it, 
stated,  that  in  February,  1818,  he  entered  into  partnership  for  a 
term  of  years,  which  was  still  unexpired,  in  the  business  of  a 
carpet  manufacturer,  *with  Whitcomb  and  Crane,  the  other 
defendant,  and  a  person  of  the  name  of  Baker  ;  and  that  articles 
of  partnership  were  duly  executed,  by  which  it  was  agreed, 
(amongst  other  things)  that  the  three  former  should  advance 
the  capital  in  equal  shares,  that  the  partnership  books  should 
t  Heg.  Lib.  A.  I8I9,  fol.  2033. 
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be  kept  at  the  counting-house  of  the  concern ;  that  all  payments     Goodman 
should  be  made,  and  all  monies  and  securities  should  be  kept  whitcomb. 
by  Whitcomb,  who  was  to  balance  the  accounts  every  month, 
and  the  same,  together  with  the  books,  were  at  all  times  to  be 
open  to  the  inspection  of  the  other  parties.     Shortly  afterwards 
the  partnership  was  dissolved  as  to  Baker,  by  mutual  consent. 
It  was  then  alleged  that  the  defendant  Whitcomb,  with  a  view 
of  obtaining  the  entire  control  of  the  partnership,  had,  from 
its  commencement,  conducted  himself  towards  the  plaintiff  in  a 
very  overbearing  and  insulting  manner,  and  had  entered  into  a 
treaty  with  Crane  for  the  purchase  of  his  share  in  the  partner- 
ship,  without  the  plaintiff's  knowledge,  and  that  Crane  had 
since    sold  and  transferred    his   share  in  the  partnership  to 
Whitcomb :  that  the  plaintiff  had  advanced  more  than  his  share 
of  the  capital,  and  had  never  received  any  profits;  that  the 
defendant  prevented  the  plaintiff  from  inspecting  the  books, 
and  had  sold  goods  at  an  under  price,  and  exchanged  others  for 
household  furniture,  which  he  had  appropriated  to  his  own  use. 
The  affidavit  also  stated,  that  since  the  filing  of  the  bill,  the 
plaintiff  had  obtained  an  inspection  of  the  books,  and  that, 
althoogh   the  business  had  been   going  on,  no  entries  of  any 
receipts  or  payments  had  been  made  since  the  10th  of  March 
last,  bat  that  the  defendant  kept  the  accounts  on  small  scraps 
of  paper,  and  refused  to  enter  them  in  the  books. 

The  defendant  Whitcomb,  by  his  answer,  denied  the  conduct 
towards  the  plaintiff  which  was  imputed  to  him,  *or  that  he  ever  [  *B91  ] 
excluded  the  plaintiff  from  examining  the  books,  or  interfering 
in  the  partnership.  He  admitted  that  he  had  purchased  Crane's 
share,  bat  denied  that  the  transfer,  though  not  expressly  that 
the  treaty  for  the  purchase  of  it,  was  made  without  the  plaintiff's 
knowledge.  He  stated,  that  being  considerably  in  advance  to 
the  partnership,  it  was  agreed,  in  order  to  lessen  the  balance, 
that  he  should  purchase  on  his  own  account,  carpets  to  the 
amoont  of  1,0002.;  that  they  were  regularly  invoiced  to  him 
from  the  partnership,  and  that  he  afterwfitrds  sold  part  of  them 
to  an  upholsterer,  from  whom,  he  being  in  failing  circumstances, 
the  defendant  took  goods  instead  of  money  in  exchange;  but 
otherwise  he  denied  that  he  had  made  any  exchange  of  the 
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Goodman    partnership  goods,  or  sold  any  at  an  under  price,  or  appropriated 

Whitcomb.  the  proceeds  to  his  own  use. 

The  bill  was  filed  on  the  15th  of  May  last ;  the  affidavit  in 
support  of  it  on  the  29th  of  the  same  month,  and  the  notice  of 
motion,  dated  the  SOth  of  May,  was  given  for  the  2nd  of  June. 
The  answer  was  also  filed  on  the  2nd  of  June,  but  was  not  on 
the  file  at  the  sitting  of  the  Court.  The  motion  was  not  made 
on  that  day  either  by  consent  of  counsel,  or  in  consequence  of 
there  not  being  time  to  make  it,  but  for  which  of  these  reasons 
it  stood  over  did  not  precisely  appear.  On  the  part  of  the 
plaintiff,  it  was  objected  that  the  affidavit  of  the  plaintiff  could 
not  be  read,  as  the  answer  was  filed  before  the  motion  was 
made. 

The  Lord  Chancellor  : 

If  there  is  not  time  to  make  the  motion  on  the  day  for  which 
the  notice  is  given,  or  if  it  stands  over  at  the  defendant's  request, 
L  *^^2  ]  is  the  plaintiff  to  lose  the  ^benefit  of  his  affidavit,  filed  in  support 
of  it  ?  The  practice  in  these  cases  is  to  allow  it  to  be  read,  and 
to  look  upon  the  answer  as  a  counter  affidavit.  Let  it  be  read 
in  this  instance  de  bene  ease. 

The  Attorney 'General  and  Mr.  Moore  in  support  of  the 
motion. 

Mr.  Trower  and  Mr.  Parker  against  it. 

The  Lord  Chancellor  : 

This  is  a  bill  filed  for  the  purpose  of  having  a  dissolution  of 
the  partnership  declared,  and  if  the  Court  can  now  see  that  that 
must  be  done,  it  follows  very  much  of  course  that  a  receiver 
must  be  appointed ;  but  if  the  case  made  stands  in  such  a  state, 
that  the  Court  cannot  see  whether  it  will  be  dissolved  or  not,  it 
will  not  take  into  its  own  hands  the  conduct  of  a  partnership, 
which  only  may  be  dissolved.  It  may  be  a  question  whether 
the  Court  will  not  restrain  a  partner,  if  he  has  acted  improperly, 
from  doing  certain  acts  in  future,  but  if  what  he  has  done  does 
not  give  the  other  party  a  right  to  have  a  dissolution  of  the 
partnership,  what  right  has  the  Court  to  appoint  a  receiver,  and 


?OL.xxi.]  1820.    CH.     1  J.  &  W-  592—593.  247 

make  itself  the  manager  of  every  trade  in  the  kingdom?  Where  Oooduan 
partners  differ,  as  they  sometimes  do  when  they  enter  into  wuitcohb. 
another  kind  of  partnership,  they  should  recollect,  that  they  enter 
into  it  for  better  and  worse,  and  this  Court  has  no  jurisdiction 
to  make  a  separation  between  them,  because  one  is  more  sullen, 
or  less  good  tempered  than  the  other.  Another  Court,  in  the 
partnership  to  which  I  have  alluded,  cannot  nor  can  this  Court, 
in  this  kind  of  partnership,  interfere,  unless  there  is  a  cause  of 
separation,  which  in  the  one  case  must  amount  to  downright 
*craelty,  and  in  the  other  must  be  conduct  amounting  to  an 
entire  exclusion  of  the  partner  from  his  interest  in  the  partner- 
ship. Whether  a  dissolution  may  ultimately  be  decreed,  I  will 
not  say,  but  trifling  circumstances  of  conduct  are  not  sufficient 
to  authorize  the  Court  to  award  a  dissolution.  It  is  said  that 
the  plaintiff  has  made  larger  advances  of  capital  than  he  was 
boimd  to  do,  and  has  received  none  of  the  profits,  but  that  is  no 
ground  for  a  dissolution.  It  is  then  stated  that  the  defendant 
has  exchanged  carpets  for  household  furniture ;  that  may  perhaps 
be  an  improper  act,  but  still  there  may  be  a  thousand  reasons 
why  the  Court  should  not  do  more  than  restrain  him  in  future 
from  so  doing,  and  more  particularly  when  he  states  in  his 
answer,  that  he  did  it  because  he  thought  it  the  best  thing  that 
coald  be  done.  With  respect  to  the  books,  they  ought  to  be 
kept  in  the  partnership  counting  house ;  it  is  sworn  that  this 
is  the  case,  but  if  that  is  not  the  case,  it  is  no  ground  for  dis- 
solving the  partnership,  or  appointing  a  receiver. 

In  the  affidavit  of  the  plaintiff,  a  circumstance  of  great  impro- 
priety is  mentioned.  The  defendant  has  not  yet  been  heard  on 
that,  but  he  must  understand,  that  if  he  receives  monies,  and 
does  not  enter  the  receipts  in  the  books,  or  if  he  does  not  leave 
them  open  to  the  inspection  of  the  partners,  it  is  a  ground  of 
serious  complaint;  but  if,  as  the  defendant  swears,  the  books 
might  have  been  inspected  from  time  to  time,  the  circumstance 
of  not  making  such  entries  might  have  been  discovered  long 
since,  and  might  have  been  complained  of  and  relieved. 

Motion  refused  ivithout  costs. 
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1620.  PAEKOTT   V.   WOESFOLD.t 

July2i,  24.  ^j  j^^^  ^  Walker,  594-^03.) 

BolU  Court.  A  testator  redting  that  he  has  1,500/.  5  per  cents.,  gives  it  to  A.,  and 

P^'J"**  then  gives  to  B.  all  other  his  stocks  that  he  might  be  possessed  of  at  his 

*   *  death.    The  latter  bequest  is  not  specific,  but  is  liable  to  debts  in 

[  694  ]  preference  to  the  former. 

The  word  '*  my  "  alone  is  not  enough  to  make  a  legacy  specific,  unless 
a  particular  fund  is  referred  to. 

William  Manbell,  by  his  will,  after  reciting  that  there  was 
due  to  him  on  mortgage  from  J.  Mitchem,  a  sum  of  1,0002.  and 
interest,  and  that  he  was  possesssd  of  1,5002.  five  per  cent. 
Consolidated  Bank  Annuities,  gave  the  said  sum  of  1,0002.,  and 
interest,  and  the  said  sum  of  1,5002.,  and  all  other  stocks  and 
funds  that  he  might  be  possessed  of  or  entitled  to  at  the  time  of 
his  decease,  to  trustees,  upon  trust,  immediately  after  his  decease, 
to  transfer  the  said  sum  of  1,5002.  five  per  cents.,  and  also  all 
f  ^696  ]  other  his  (my)  stocks  and  funds  that  *he  might  be  possessed  of 
or  entitled  to  at  the  time  of  his  decease,  into  their  joint  names, 
and  then  to  sell  out,  transfer,  and  pay  1002.,  part  of  the  said 
sum  of  1,5002.  five  per  cents.,  into  the  proper  hands  of  his 
daughter  M.  A.  Worsfold,  for  her  separate  use.  He  then 
directed  that,  on  receipt  of  the  said  sum  of  1,0002.  and  interest, 
due  to  him  from  the  said  John  Mitchem,  or  such  part  thereof  as 
should  be  received  and  gotten  in  by  his  said  trustees,  or  the 
survivor,  &c.,  it  should  be  immediately  laid  out  and  invested  by 
them  in  their  joint  names,  in  the  purchase  of  four  per  cent, 
consols,  or  such  other  stocks  or  funds  as  they  might  think  lit, 
for  the  benefit  of  his  two  daughters ;  and  after  the  same  should 
be  so  laid  out  and  invested  as  aforesaid,  then,  upon  trust,  to  pay 
the  dividends  of  the  stocks  or  funds  which  should  be  so  pur- 
chased with  the  said  1,0002.  and  interest,  or  so  much  thereof  as 
should  be  so  received  or  recovered  from,  and  the  dividends  of 
the  remaining  sum  of  1,4002.  five  per  cent,  consols,  into  the 
proper  hands  of  his  daughter,  M.  A.  Worsfold,  for  her  separate 

t  Questioned  by  Jessel,  M.  R.  in      see  In  re  IrM,  '94,  I  Ch.  491,  .^  B. 
Bothamley  v.  Sherson  (1872)  L.  B.      601,  63  L.  J.  Ch.  484.— O.  A.  S. 
20  £q.  304,  44  L.  J.  Ch.  589;  and 
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use  for  her  life,  and  after  her  decease,  to  pay  and  apply  the  Pabbott 
dividends  unto  and  equally  between  her  children,  who  should  be  wobsfold, 
living  at  her  death,  for  their  maintenance  and  education  during 
their  minorities,  and  to  divide  the  principal  amongst  them  on 
their  coming  of  age,  or  marrying,  if  daughters;  and  in  case 
there  should  not  be  any  child  or  children  of  his  said  daughter, 
M.  A.  Worsfold,  or  they  should  die  under  such  age  or  ages,  or 
day  or  days  of  marriage  as  aforesaid,  then,  upon  trust,  to  pay, 
assign,  and  transfer  the  said  principal  sum  of  1,4002.  five  per 
cent,  consols.,  together  with  the  dividends,  interest,  and  pro- 
ceeds, which  should  be  then  due  thereon ;  and  also  the  stocks  or 
funds  so  to  be  purchased  with  the  said  sum  of  1,000Z.  and 
interest  as  aforesaid,  and  the  dividends,  interest,  and  proceeds, 
♦which  should  be  then  due  thereon,  and  all  other  his  (my)  [  •696  ] 
Btockfi,  funds,  dividends,  interest,  and  proceeds,  that  he  might 
be  possessed  of  or  entitled  to  at  the  time  of  his  decease,  unto  his 
other  daughter  Harriet  Mansell,  for  her  life,  for  her  separate 
use ;  and  if  his  daughter  Harriet  should  not  be  living  at  the 
time  of  the  decease  of  all  the  children  of  his  daughter  M.  A. 
Worsfold,  and  should  have  left  any  child  or  children  who  should 
be  under  age  and  unmarried,  to  apply  the  dividends  for  and 
towards  their  maintenance  during  their  minorities,  and  to  divide 
the  principal  equally  amongst  them  on  their  coming  of  age,  or 
marrying,  if  daughters.  And  if  there  should  be  no  child  or 
children  of  his  daughter  Harriet  Mansell,  living  at  the  time  of 
the  death  of  all  the  children  of  his  daughter  M.  A.  Worsfold, 
then  and  in  that  event,  his  mind  and  will  was  that  his  said 
daughter,  H.  Mansell,  should  have  power  to  appoint,  or  dispose 
by  deed  or  will,  duly  executed  and  attested  by  two  credible 
^tnesses,  of  the  said  stocks  and  funds,  dividends,  interest,  and 
proceeds  as  she  will  be  entitled  unto,  for  the  want  of  such  issue 
as  aforesaid,  to  whom  she  might  think  fit.  And  in  case  his  said 
daughter,  Harriet  Mansell,  should  die  without  leaving  any  such 
issue,  then  he  gave  and  bequeathed  all  the  -rest,  residue,  and 
remainder  of  his  stocks  and  funds  which  he  might  be  possessed 
of,  or  ^titled  unto,  at  the  time  of  his  decease  (except  the  1,400L 
five  per  cents.,  and  the  stocks  or  funds  to  be  purchased  with  the 
6aid  1,0001.,  and  interest  as  aforesaid,  which  he  had  before 
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Parbott  given  and  devised  on  the  before-mentioned  trusts  to  his  said 
WojJfold.  trustees),  in  trust  that  the  same  should  remain  and  continue  in 
their  joint  names,  in  such  stocks  or  funds  as  they  should  be 
invested  in  at  the  time  of  the  decease  of  his  said  daughter 
Harriet  Mansell,  in  order  that  the  interest  of  the  same  stocks 
[  *597  ]  and  funds  might  accumulate  for  the  "^benefit  of  the  child  and 
children  of  his  said  daughter  M.  A.  Worsfold,  until  their  attain- 
ing twenty-one,  or  marrying,  and  then  to  be  transferred  to  them. 

The  testator  then  devised  a  freehold  and  copyhold  estate  to 
his  daughter,  Harriet  Mansell,  in  fee,  to  whom  he  also  gave  all 
the  household  goods,  furniture,  plate,  linen,  and  china,  pictures, 
and  other  things,  that  should  be  in  his  house,  or  elsewhere,  or 
which  he  should  be  possessed  of  at  the  time  of  his  decease,  for 
her  own  sole  and  separate  use  and  benefit ;  and  he  then  gave, 
devised,  and  bequeathed  all  the  rest,  residue,  and  remainder  of 
his  real  and  personal  property  which  he  might  be  possessed  of 
at  the  time  of  his  death  to  his  said  daughter  Harriet  Mansell, 
for  her  own  sole  and  separate  use  and  benefit. 

The  testator  died  in  November,  1816,  leaving  his  two 
daughters  surviving  him  ;  his  daughter  M.  A.  Worsfold  had 
issue  three  children. 

The  bill  was  filed  by  the  trustees  against  M.  A.  Worsfold  and 
her  children,  and  H.  Mansell,  for  the  purpose  of  having  their 
respective  rights  ascertained  and  declared.  The  decree  made  at 
the  hearing  on  the  21st  June,  1817,  referred  it  to  the  Master  to 
take  the  accounts.  By  the  report,  it  appeared  that  the  testator, 
at  the  time  of  making  his  will  and  of  his  death,  was  possessed  of 
1,5002.  Navy  five  per  cent,  annuities,  500Z.  three  per  cent, 
consols.,  and  112L  lis.  6d.  Long  Annuities.  The  principal  and 
interest  due  on  the  mortgage  was  paid  in  by  the  mortgagor  in 
May,  1818.  The  debts  of  the  testator  had  exhausted  the  general 
personal  estate,  and  rendered  it  necessary  to  resort  to  a  part  of 
the  property  in  the  funds. 
I  598  I  The  cause  now  came  on  for  further  directions. 

Mr.  Sidebottom  for  the  plaintiffs. 

Mr.  Bickersteth  for  M.  A.  Worsfold  and  her  children. 
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Mr.  IVetherell  for  H.  Mansell.  Parbott 

V. 
WOBSFOLD. 

It  was  admitted  that  the  gift  of  1,500Z.  five  per  cent.  Bank 
Annuities,  referred  to  the  1,500Z.  Navy  five  per  cent,  annuities, 
standing  in  the  testator's  name. 

Three  other  questions  were  raised. 

1.  Whether  the  gift  of  the  interest  of  the  1,000Z.  due  on 
mortgage,  and  the  dividends  of  the  1,500Z.  stock,  to  M.  A.  Wors- 
fold,  was  sasi>ended  till  the  former  sum  was  called  in  and 
inTCsted. 

2.  Wliether  the  gift  of  the  residue  of  the  testator's  stock  to 
his  daughter,  H.  Mansell,  for  life,  &c.,  was  suspended  till  the 
death  of  his  other  daughter,  and  the  failure  of  her  issue. 

8.  Whether  the  sum  required  for  the  payment  of  debts  was  to 
be  supplied  by  the  residue  of  the  stock  bequeathed  to  H.  Mansell 
for  life,  &c.,  or  whether  the  legacies  to  the  two  daughters  were 
to  abate  equally. 

The  argument  on  the  two  first  points  rested  on  the  general 
object  apparent  from  the  will,  and  the  improbability  of  the 
testator's  intention  having  been  such  as  corresponded  to  the 
literal  import. 

Mr.  IVetherell,  on  the  third  point,  argued,  that  the  gift  of 
the  residue  of  the  testator's  stock  was  specific,  and  therefore 
only  liable  to  abate  equally  with  the  other  specific  legacy.  The 
word  "my"  always  makes  the  legacy  specific.  If  there  be  a 
legacy  of  '*  100/.,  part  of  my  stock,"  to  A.,  and  of  "the  rest  of 
my  stock  "  to  B.,  the  *latter  bequest  is  specific  as  well  as  the  t  *^^  • 
former.  Being  a  gift  only  of  the  residue  of  the  stock,  it  is  very 
different  from  a  general  residuary  bequest.  The  effect  is  the 
same^as  if  the  testator  had  enumerated  all  the  individual  sums 
composing  the  residue.  He  afterwards  gives  the  general  residue 
to  the  same  daughter,  but  that  cannot  affect  the  construction  of 
this  part. 

Mr.  Bickersteth,  admitting  that  the  bequest  was  specific  to 
a  certain  extent,  contended  that  it  was  not  placed  on  the  same 
footing  with  the  mortgage,   and  the  1,5002.  stock  previously 
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PikKBOTT  given.  A  legacy  may  be  more  or  less  specific,  if  it  be  described 
WoBsroLD.  ^^^  reference  to  its  quantity  as  well  as  to  its  kind,  or  the  fmid 
from  which  it  is  to  come.  Thus,  ''my  1,0002.  stock"  is  more 
specific  than  *'  all  the  stock  I  may  happen  to  have."  This 
would  have  an  advantage  over  mere  pecuniary  legacies,  but 
must  be  postponed  to  the  gift  to  Mrs.  Worsfold  and  her  family. 
In  Page  v.  LeapingweU,\  where  the  testator  devised  an  estate  to 
be  sold  for  not  less  than  10,0002.,  and  gave  legacies  to  the 
amount  of  7,8002.,  and  the  overplus  to  A. ;  the  estate  being  sold 
for  less  than  10,0002.,  the  Master  of  the  Bolls  thought  that  aU 
should  abate  proportionally,  in  the  same  manner  as  if  2,2002. 
had  been  given  specifically  to  A.  But  that  case  is  distinguish- 
able from  the  present,  because  there  was  a  more  precise  descrip- 
tion of  the  amount,  added  to  a  similar  description  of  the  fund. 

The  Master  of  the  Bolls: 

There  is  certainly  some  diflficulty  here ;  the  property  is  given 
over  in  a  manner  that  is  very  inartificial,  and  that,  if  taken 
grammatically,  is  unintelligible. 
[  600  ]  The  will  begins  with  giving  to  the  trustees  the  sum  due  on 

the  mortgage,  and  the  1,5002.  5  per  cent,  consols.,  and  the  other 
stock  that  he  might  be  possessed  of  at  the  time  of  his  death, 
upon  trust,  first  to  pay  1002.  to  Mrs.  Worsfold ;  he  then  directs 
the  trustees,  upon  receipt  of  the  mortgage-money  (not  having 
previously  directed  them  to  call  it  in,  but  assuming  that  it  would 
be  got  in,)  to  invest  in  their  joint  names  for  the  benefit  of  his 
two  daughters.  Then,  i.e.,  when  the  mortgage  is  got  in,  they 
are  to  pay  the  interest  of  it,  and  the  dividends  of  the  1,4002.  to 
his  daughter  Mrs.  Worsfold,  for  her  life,  and  after  her  death  to 
her  children.  In  the  event  of  her  death  without  children,  or  of 
their  dying  under  age,  he  gives  the  1,4002.,  the  produce  of  the 
mortgage,  and  all  other  stock  that  he  should  die  possessed  of,  to 
his  daughter  Harriet,  and  in  case  of  her  dying  without  issue,  he 
gives  the  residue  of  his  stock  over  to  the  children  of  Mrs.  Wors- 
fold. He  then  gives  to  his  daughter  Harriet  some  real  estate, 
together  with  the  residue  of  his  personalty. 

The  first  question   is,  whether  anything  is  given  to  Mrs. 
t  11  B.  B.  234  (18  Yee.  463). 
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Worsfold  in  the  interval  elapsed  between  the  testator's  death     pabbott 

and  the  time  when  the  mortgage  was  paid  in,  or  whether  the    wobstold. 

gift  of  the  interest  and  dividends  was  suspended  till  then.    One 

would  not  adopt  that  construction,  if  it  could  be  avoided ;  for  if 

so,  she  would,  in  the  interval,  be  left  without  any  support.     It 

was  at  the  option  of  the  executors  to  call  in  the  mortgage  or  not, 

and  it  might  be  a  long  time  before  the  money  was  received.     It 

could  not  be   intended  that,  during  that  period,  she  should 

remain  destitute,   though  that  is  literally  the  meaning  of  the 

expresaionSy  and  therefore  I  think  they  must  be  considered  to  be 

d^criptive  of  what  was  to  be  done  with  it ;  that  is,  that  the 

trustees  were  to  invest  it,  and  pay  the  dividends  to  her;  but 

that  nevertheless  the  mortgage  *and  the  1,4002.  were  to  con-      [  *60i  ] 

stitute  the  portion  of  the  eldest  daughter,  and  that  she  was 

therefore  to  have  the  interest  in  the  meantime. 

If  that  be  so,  then  what  was  given  to  the  other  daughter? 
Strictly  nothing  is  given  to  her,  except  in  the  event  of  the  death  of 
the  first  without  children.  What  then  was  to  be  done  with  the 
rest  of  the  stock  in  the  interim  ?  It  is  given  for  the  benefit  of  the 
two  daughters,  and  it  is  not  probable  that  it  was  to  go  to  both,  for 
all  the  residue  is  given  to  Harriet ;  but  it  is  evident  he  meant 
her  to  participate,  and  the  way  in  which  he  provides  for  it,  in 
the  event  of  her  death  without  children,  shews  that  he  thought 
that,  if  the  event  did  not  take  place,  he  had  given  it  to  her  and 
to  her  children.  It  seems  to  me,  therefore,  that,  breaking  in  a 
little  on  the  grammatical  construction,  the  event  on  which  the 
gift  over  is  niade,  must  be  taken  to  refer  to  the  mortgage,  and 
the  1,4/001.9  but  that  it  is  not  to  govern  the  rest ;  the  gift  of  that 
was  immediate. 

This  disposes  of  part  of  the  questions,  and  would  have  dis- 
posed of  the  whole,  had  it  not  been  for  the  deficiency  of  the 
residuary  estate  to  satisfy  the  debts,  which  gives  rise  to  the 
question  whether  the  gift  of  the  residue  of  the  stock  is  specific  or 
not.  Now  the  words  are  in  their  nature  general,  comprehending 
not  only  the  stock  that  he  had  at  the  time  of  making  his  will, 
but  aU  that  he  might  subsequently  acquire ;  if  he  had  sold  out 
and  bought  more,  that  would  have  been  included.  But  has  it 
ever  been  decided  that  such  words  would  constitute  a  specific 
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Parrott  legacy  ?  The  ordinary  criterion  of  a  specific  bequest  is,  that  it 
WoBSFOLD.  is  liable  to  ademption;  that  if  the  thing  bequeathed  is  once 
gone,  it  is  lost  to  the  legatee.  That  criterion  fails  here,  for  it 
would  equally  pass  stock  acquired  afterwards.  Can  it  be  said 
[  *602  ]  that  a  will  made  *now  can  contain  a  specific  bequest  of  what 
may  be  bought  hereafter ;  of  what  does  not  now  exist  ?  In  a 
certain  sense,  it  may  be  said  that  legacies  of  this  kind  are 
specific ;  as  a  legacy  of  all  the  testator's  cattle,  or  all  his  per- 
sonal property  at  his  death  ;  but  it  is  not  specific  unless  you  can 
fix  on  the  individual  thing  given.  But  here  it  is  general ;  the 
testator  did  not  mean  it  to  be  confined  to  the  stock  he  had  at  the 
time ;  he  meant  this  daughter  to  be  more  largely  provided  for. 

I  do  not  think  the  case  of  Page  v.  Leapitigwell  applies,  for 
there  one  particular  sum  of  10,000L  was  evidently  pointed  at :  it 
had  the  character  of  a  specific  gift  of  the  identical  fund.  The 
word  ''  my  "  is  evidence  of  its  being  specific,  when  the  particular 
stock  is  also  referred  to :  but  it  is  not  enough  alone.  Here  the 
gift  is  not  confined  to  any  particular  stock,  there  is  nothing  to 
make  it  specific  except  the  pronoun  "  my."  It  must,  therefore, 
I  think,  supply  the  deficiency  for  the  debts. 

The  decree  declared,  that  by  the  1,500Z.  5  per  cent.  Consoli- 
dated Bank  Annuities  mentioned  in  the  will  of  1;he  testator  was 
meant  and  intended  the  sum  of  1,500{.  Navy  5  per  cent, 
annuities,  of  which  he  was  possessed  at  the  time  of  making  his 
will,  and  that  M.  A.  Worsfold  was  entitled  to  the  interest  and 
dividends  of  1,400Z.  part  thereof,  and  of  the  1,000L  due  on 
mortgage.  It  also  declared  that  the  500/.  8  per  cent.  Consoli- 
dated Bank  Annuities,  and  the  sum  of  1122.  lis.  6d.  Long 
Annuities,  were  not  specifically  bequeathed,  but  were  liable  to 
make  good  the  deficiency  of  the  general  personal  estate  to  answer 
the  debts»  &c.,  and  in  priority  to  the  61.  per  cent,  annuities  and 
mortgage  debt;  and  that  the  defendant  H.  Mansell  became, 
[  *608  ]  upon  the  testator's  decease,  ^entitled  to  an  immediate  interest 
for  her  life  in  the  stocks  or  funds  of  the  testator,  other  than  the 
6  per  cent,  annuities  and  the  mortgage  debt.t 

t  Beg.  Lib.  B.  1819,  fo.  18-'8. 
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WILSON  V.  ALLEN.f  1^20. 

(1  Jacob  &  Walker,  61 1—624.)                                            ^tVito! 
Tlie  hear  of  a  copyholder  may  accept  an  enfranchiBement  before  f !     ' 

•^Ji"^~-  ^  RolU  OmH. 

Whether  the  eurreDderee  or  devisee  of  copyhold  lands  can  accept  an       Plumeb, 
enfranchisement  before  admittance.     Qu,  M.B. 

After  long  enjoyment  under  an  admittance  to  a  copyhold,  a  previous        r  g^^  -i 
surrender  (not  entered  on  the  Bolls)  may  be  presumed.     Semhle, 

Fbwer  to  a  tenant  for  life,  lord  of  a  manor,  to  enfranchise,  and  for 
that  purpose  to  convey  the  freehold  to  the  customary  or  copyhold 
teoanta,  authorizes  a  conveyance  of  the  freehold  to  one  who  is  equitably 
entitled,  and  has  been  erroneously  admitted  without  a  previous  surrender 
by  his  trustee. 

This  was  a  soit  for  the  specific  performance  of  an  agreement 
for  the  purchase  of  an  estate.  The  Master,  upon  a  reference,  had 
reported  that  the  plaintiff,  the  vendor,  could  not  make  a  good 
title,  and  the  cause  now  came  on  upon  an  exception  to  that  report. 

The  fifth  objection  to  the  title  was  made  under  the  following 
circumstances. 

William  Allen,  by  his  will  dated  the  4th  of  April,  1782,  gave 
his  copyhold  property  in  the  manors  of  Sheffield  and  Ecclesfield, 
being  part  of  the  estate  in  question  in  this  cause,  to  his  wife  for 
her  life,  with  remainder  to  John,  the  second  son  of  his  brother 
Thomas  Allen,^his  heirs  and  assigns;  but  if  he  should  die  before 
die  testator's  wife  and  leave  no  issue,  then  to  the  testator's 
brother,  Thomas's  eldest  son  Thomas,  his  heirs  and  assigns ;  and 
if  he  also  died  without  issue  before  the  testator's  wife,  then  [to 
his  brother,  Thomas  Allen,  his  heirs  and  assigns. 

On  the  death  of  the  testator's  wife,  the  date  of  which  event 
did  not  appear,  John  Allen  became  entitled  to  these  premises, 
and  entered  into  possession  of  them,  but  there  was  no  entry 
upon  the  Court  Bolls  of  his  having  been  admitted.  By  the  deaths 
of  his  father  and  brother,  he  became  in  1771  the  heir-at-law  of 
the  testator,  William  Allen. 

By  an  Act  of  Parliament  passed  in  the  year  1784,  for  enlarg- 
ing the  market-place,  and  regulating  the  markets  '^'of  the  town      [  *612  ] 
of  Sheffield,  the  Earl  of  Surrey,  who  was  the  owner  of  the 
market,  and  also  lord  of  the  manor  of  Sheffield  and  several  other 

t  Cp.  MinUm  v.  Kimood  (1866)  L.  B.  1  Eq.  449,  3d  L.  J.  Ch.  393. 
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Wilson  manors,  was  empowc^red,  by  any  deed  to  be  executed  as  men- 
Allen.  tioned  in  the  Act,  and  for  such  price  as  could  be  reasonably 
obtained,  to  enfranchise,  and  for  that  purpose  to  grant,  convey, 
and  assure  any  messuages,  &c.  held  of  those  manors,  unto  the 
customary  or  copyhold  tenant  or  tenants  of  such  messuages,  &c. 
The  money  to  be  paid  as  the  consideration  for  such  enfranchise- 
ments, was  to  be  received  by  the  treasurer  of  the  commissioners 
named  in  the  Act,  and  to  be  applied  to  the  improvement  of  the 
market. 

In  1791  the  Earl  of  Surrey,  then  become  Duke  of  Norfolk, 
enfranchised  all  the  copyhold  property  of  John  Allen,  held  of  his 
manors  of  Sheffield  and  Ecclesfield,  by  a  deed  poll  executed 
according  to  the  power  given  by  the  Act,  by  which,  in  considera- 
tion of  161.  6s.  8d.,  he  granted,  released,  and  confirmed  the  same 
to  John  Allen  in  fee. 

The  objection  was,  that  John  Allen,  not  having  been  admitted 
to  the  copyhold  estate  derived  from  William,  was  not  capable  of 
accepting  an  enfranchisement. 

Mr.    WethereUf    Mr.    Coote,    and    Mr.    Cooper^    for     the 
defendant : 

The  enfranchisement,  to  be  operative,  must  be  made  to  the 
tenant;  John  Allen,  claiming  as  devisee  under  the  will  of 
William,  could  not  be  tenant  till  admittance.  It  might  have 
been  argued  before  the  case  of  Doe  d.  Tojield  v.  Tofieldj\  that 
the  enfranchisement  was  an  implied  admittance;  but  in  that 
I  '613  ]  case,  after  a  very  *elaborate  review,  by  Lord  Ellenborouoh,  of 
all  the  old  authorities  on  the  subject  of  implied  admittances, 
the  Court  of  King's  Bench  held,  that  if  a  surrenderee  before 
admittance  makes  another  surrender  it  is  void,  and  the  lord's 
acceptance  of  it  does  not  admit  him  by  implication.  What 
distinction  is  there  between  the  cases?  An  enfranchisement  by 
the  lord  is  a  clearer  instance  of  acknowledgment  of  the  tenure, 
than  his  acceptance  of  a  surrender.  At  least  it  is  so  far  doubt- 
ful what  the  decision  of  a  court  of  law  upon  the  point  would  be, 
that  a  purchaser  cannot  be  compelled  to  take  a  title  resting 
on  it. 

t  10  B.  S.  496  (11  East,  246). 
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Mr.   Heald,  Mr.  Parker,  and  Mr,  Geo.  Harrison,  for  the      Wilsok 
plaintiff,  contended  that  it  was  not  necessary  to  discuss  the       allen. 
>|aestion   raised,  for  though   John    Allen   was  the  devisee  of 
William,  he  had  also  become  his  heir  before  the  year  1791 :  he 
was  therefore  tenant  to  the  lord  by  that  title,  and  capable  as 
sach  of  being  enfranchised. 

The  Mastbb  of  the  Bolls: 

It  appears  clear  by  the  pedigree,  that  John  was  the  heir  of 
William  in  the  year  1791.  It  follows  that  he  was  in  as  heir ;  he 
would  have  been  tenant  as  heir  till  admitted  in  his  other 
character  of  devisee,  and  the  enfranchisement  was  therefore 
valid.  As  to  the  other  point,  if  we  were  to  consider  it,  I  do  not 
know  whether  enfranchisement  would  not  be  an  implied 
admission ;  a  very  little  matter  is  sufficient  for  that  purpose : 
all  that  is  necessary  is  an  acknowledgment  of  the  tenancy  :  and 
this  is  sorely  a  very  strong  act  of  recognition. 


The  sixth  objection  related  to  a  small  piece  of  copyhold  land, 
held  of  the  manor  of  Sheffield,  which,  in  the  *year  1746,  had,  [  ♦614  ] 
together  with  other  estates,  been  devised  by  Samuel  Allen  to 
William  Parkin  and  Thomas  Stead,  in  fee,  upon  trust,  to  pay  the 
testator's  debts  and  funeral  expenses,  two  annuities,  and  a 
legacy  given  by  his  will ;  and  after  payment  of  these  charges,  to 
convey  and  surrender  the  premises  to  the  testator's  nephew, 
Thomas  Allen,  his  heirs  and  assigns. 

In  April,  1747,  Parkin  and  Stead  were  admitted  under  the  will 
of  Samuel  Allen.  No  entry  appeared  on  the  rolls  of  a  surrender 
by  them  ;  but  in  February,  1771,  at  a  Court  then  held,  Thomas 
Allen  the  devisee  (who  was  also  the  testator's  heir-at-law), 
claimed  and  was  admitted  to  the  premises  by  the  description  of 
''  all  such  castomary  and  copyhold  lands,  tenements,  and  heredita- 
ments, within  the  manor,  as  were  descended  and  come,  or  ought 
to  deeeend  and  come,  to  the  said  Thomas  Allen,  by  and  after 
the  death  of  the  said  Samuel  Allen,  by  right  of  inheritance,  or 
by  virtue  of  the  will  of  the  said  Samuel  Allen,  or  whereof  or 
wherein  any  person  or   persons  then  was  or  were  seized  in 

K.B. ^VOL.  XXT.  S 


258  1820.    CH.     1  J.  &  W.  614—617.  [r.r. 

WiMoii  trust  for  tl.e  said  Thomas  Allen  and  his  heirs,  or  otherwise 
Allen.       howsoever. " 

Thomas  Allen  surrendered  to  the  use  of  his  will,  and  in  1771 
devised  his  real  estates  to  trustees,  in  trust  to  sell.  The  trustees 
were  admitted,  and  in  the  year  1772  sold  the  piece  of  land  in 
question  (together  with  the  other  property),  to  the  above-named 
John  Allen,  who  was  admitted  upon  their  surrender.  This  piece 
of  land  was  included  with  the  premises,  that  formed  the  subject 
of  the  last  objection,  in  the  enfranchisement  by  the  Duke  of 
Norfolk  in  1791. 

It  appeared  by  a  recital  in  a  deed  in  1772,  that  the  debts  and 
[  •eis  ]  legacies  of  Samuel  Allen  had  been  paid ;  the  *last  of  the 
annuitants  named  in  his  will  died  in  the  year  1788. 

The  objection  was,  that  Thomas  Allen,  having  been  admitted 
in  1771,  without  a  previous  surrender,  by  Parkin  and  Stead,  his 
admittance  was  void ;  and  that  consequently  John  Allen,  who 
claimed  under  him,  was  not  such  a  tenant  as  to  be  capable  of 
accepting  an  enfranchisement. 

For  the  defendant : 

*  *  It  may  be  contended  that  the  absence  of  all  evidence  of 
[  *6L6  ;  a  surrender  may  be  supplied  by  presuming  it,  but  it  *i8  to  be 
observed,  that  the  ordinary  grounds  of  presumption  do  not  apply 
where  the  act,  if  it  had  taken  place,  must  have  been  capable  of 
proof ;  for  the  surrender,  whether  made  in  or  out  of  Court,  must 
have  been  presented  and  entered  on  the  rolls.  *  *  There  can 
be  no  enfranchisement  except  to  the  tenant. 

For  the  plaintiff: 

r  ei7  ;  *    *    The  circumstance  that  the  evidence  of  a  fact,  if  it 

exists,  is  open  to  public  access,  is  by  no  means  conclusive  against 
presuming  it,  after  a  sufficient  length  of  time.  *  *  It  is  not 
necessary,  in  order  to  make  out  the  title,  that  any  thin^  should 
appear  on  the  rolls ;  the  surrender  may  have  been  out  of  Court, 
and  never  entered ;  the  steward's  book  containing  the  minutes  of 
it  is  sufficient  evidence,  Doe  d.  Bennington  v.  Hall,}  and  it  may 
.  have  been  lost.    *    *    * 

t  16  East,  208. 
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A  person  having  a  partial  interest  in  the  copyhold  may  accept  Wilson 
an  enfranchisement  for  the  benefit  of  himself  and  the  other  allrn. 
fiersons  entitled.!  If  this  principle  could  be  extended  *to  an  [  6i8  ] 
interest  in  the  nature  of  a  tenancy  at  will,  it  would  give  effect  to  ^  m^ig  ] 
the  enfranchisement  in  this  case,  being  made  to  a  cestuique 
trust,  in  possession,  holding  therefore  in  the  character  of  tenant 
at  will. 

The  mister  of  the  Bolls  : 

As  this  is  a  point  of  some  novelty,  I  shall  consider  of  it,  but  I 
will  now  state  what  is  my  present  impfession  on  it. 

The  objection  is,  that  the  enfranchisement  by  the  Duke  of 
Norfolk,  in  1791,  was  not  valid,  from  a  defect  in  the  title  of  the 
person  to  whom  it  was  made,  and  that  the  premises  are  therefore 
still  copyhold.  It  is  said  tl  at  John  Allen's  title  was  defective, 
Joeing  derived  from  Thomas,  whose  admittance,  was  not  preceded 
i*y  a  surrender  of  the  estate  of  the  trustees,  and  that  the  legal 
title,  on  that  account  continuing  in  them,  it  was  not  competent 
to  the  lord,  under  this  Act  of  Parliament,  to  enfranchise  the 
land  by  the  conveyance  that  he  made. 

In  answer  to  this  it  is  said,  in  the  first  place,  that  though  no 
surrender  appears  upon  the  rolls,  yet  it  does  not  follow  that 
none  took  place ;  that,  as  it  was  the  duty  of  the  trustees  to 
convey,  on  the  accomplishment  of  the  primary  purposes  of  their 
trust,  and  as  those  purposes  are  admitted  to  have  been  answered, 
a  Court  ought  at  this  time,  in  favour  of  long  possession,  to 
presume  that  John  Allen  had  procured  a  surrender,  so  as  to 
constitute  him  the  legal  tenant.  On  the  other  side,  the  case  of 
Fhje  V.  Wiit€rton,l  in  the  King's  Bench,  was  cited,  where  the 
Court  would  not,  after  a  long  period  of  70  or  80  years, 
presume  in  favour  of  a  charity  that  a  bargain  and  sale  had  been 
enrolled,  a  form  made  necessary  to  its  validity  by  the  statute. 
But  I  think  that  case  has  been  ^rightly  distinguished  from  this ;  [  *620  ] 
there  the  Judges  thought  that,  as  certain  forms  were  made 
necessary  by  statute,  they  were  not  at  liberty  to  presume  against 
the  policy  of  the  law,  and,  dispensing  with  those  forms,  to  give 
to  the  chajrity  an  estate  in  the  conveyance  of  which  they  had  not 

t  See  W^nne  y.  Cookes,  1  Br.  C.  0.  516.  |  3  B.  &  Aid.  149. 
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WiLBON      been  observed.     That  appears  to  have  been  the  ground  of  the 
allkv.      decision;  one  of  the  Judges  certainly  remarking,  that  if  there 
had  been  a  chasm  in  the  records,  they  might  have  made  the  pre- 
sumption, but  that  they  could  not  without. 

Here  there  is  no  law  interposing  against  the  presumption  of 
the  trustees  having  done  their  duty  ;  and  it  is,  therefore,  more 
near  to  the  case  of  England  v.  Slade,\  where  Lord  Kbnyon  held 
that  a  conveyance  ought  to  be  presumed,  within  a  year  after  the 
period  fixed  for  it  by  the  trust.  There  is  the  same  ground  for 
such  a  presumption  here,  besides  the  long  period  of  enjo^^ment. 
In  addition  to  this  authority,  there  is  a  case  of  Lyford  v. 
Cowardyl  (which  is  cited  by  Watkins),  where,  after  40  years' 
possession  under  a  will,  a  surrender  to  the  use  of  it  was 
presumed.  These  cases  afiford  strong  ground  for  thinking, 
that  here,  where  the  circumstances  are  more  favourable,  the 
possession  being  longer,  and  after  two  admittances,  the  lord 
thus  recognizing  these  persons  as  his  tenants,  we  might,  if 
necessary,  presume  the  surrender. 

But  if  we  could  not  presume  it,  then  the  question  arises,  what 
is  the  effect  of  enfranchising  a  person  having  an  equitable  but 
not  a  legal  interest,  and  who  has  been  de  facto  admitted  tenant. 
It  is  clear  that  the  lord  may,  in  general,  convey  the  freehold  of 
the  land  to  a  stranger ;  it  is  true  that  will  not  operate  as  an 
[  *62i  ]  ^enfranchisement,  because  the  act  of  a  stranger  cannot  affect  the 
tenure  of  the  tenant,  which  is  therefore  not  changed  by  the  lord's 
parting  with  the  freehold.  But  it  is  competent  to  the  stranger 
to  convey  to  the  tenant,  and  thus  the  same  result,  namely,  the 
enfranchisement  is  obtained  by  this  circuitous  process.  But 
when  the  person  to  whom  the  first  conveyance  is  made,  has  been 
admitted  and  recognized  as  tenant,  and  is  beneficially  entitled, 
what  is  the  effect  upon  the  outstanding  estate  of  the  trustee  in 
the  mean  time,  and  before  a  second  conveyance  has  been  made  ? 
The  principle  on  which  the  copyhold  remains  after  a  grant  by 
the  lord  to  a  stranger,  is,  that  it  is  not  competent  to  a  stranger 
to  vary  the  tenure,  but  the  principle  fails,  when  the  person 
beneficially  entitled  has  consented  to  and  accepted  the  alteration. 
The  trustee  cannot  then  object  and  oppose  the  act  of  his 
t  2  £.  £.  498  (4  T.  R.  682.)  t  1  Vem.  195. 
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cestaique  trust ;  he  cannot  insist  on  keeping  the  copyhold  alive,  Wilson 
nor  can  he  refnse  to  do  whatever  may  be  necessary  to  complete,  allen. 
in  point  of  form,  that  which  is  already  substantially  done.  The 
substantial  parties  have  assented  to  a  change  of  tenure,  but  not 
the  formal  parties ;  the  heir  of  the  surviving  trustee  is,  however, 
bound  to  concur,  and  that  being  the  case,  is  it  not  an  objection 
that  goes  to  a  matter  of  conveyance  and  not  of  title  ?  If  the  heir 
eaimot  be  found,  or  cannot  be  procured  to  join,  the  objection 
mast  be  made  in  another  form. 

I  do  not  act  on  the  ground  very  ingeniously  suggested,  that  as 
a  centui  que  trust  is  considered  at  law  as  a  tenant  at  will,  he  may 
be  competent  to  take  from  the  lord  a  grant  of  his  whole  interest 
in  fee,  and  that  it  will  operate  as  an  enfranchisement,  in  the 
same  way  as  it  has  been  decided  that  a  tenant  for  life  may,  and 
that  it  will  enure  for  the  benefit  of  the  remainder-man,  the 
person  on  whom  the  freehold  descends  being  bound  to  convey 
*to  them.  It  is  a  new  question  which  I  need  not  take  upon  [  *622  ] 
myself  to  decide. 

Another  point  is  as  to  the  construction  of  the  Act,  whether  it 
■Dpowered  the  Duke  of  Norfolk  to  enfranchise  a  person  standing 
in  the  situation  of  John  Allen.  I  feel  the  difficulty,  that  if  it 
Mre  to  be  held  to  apply  only  to  the  persons  legally  tenants,  that 
instruction  would  invalidate  every  act  of  enfranchisement  where 
it^m  can  be  found  in  the  title  of  the  person  accepting  it,  and 
he  consequence  would  be  to  render  very  insecure  the  property 
ly  which  the  market  is  to  be  supported,  if  in  any  instances  there 
Im  been  any  mistake.  I  therefore  strongly  incline  to  think  that 
k  was  enough  to  convey  to  those  who  were  tenants  on  the  rolls, 
U  were  apparently  competent  to  receive  enfranchisement,  and 
ftXy  therefore,  the  conveyance  under  this  Act  to  John  Allen  had 
|he  same  effect  as  if  it  had  been  made  by  any  other  lord,  who 
ito  absolutely  entitled  to  the  manor.  The  object  of  the  Act  was 
I  do  away  with  all  the  difficulties  that  would  arise  from  the 
continuing  copyhold,  by  changing  the  tenure,  and  it 
be  construed  largely  and  liberally  to  carry  this  object 
effect. 

^(Dn  this  view  of  the  subject,  I  think  the  objection  is  not  good, 
Hisidenng  too,  how  small  a  proportion  of  the  land  it  applies  to. 
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This  part  is  only  abjut  two  acres  out  of  forty,  so  that  it  might 
be  a  question  whether  it  was  not  to  be  matter  for  compensation, 
or  the  Court  might,  if  it  be  not  enfranchised,  see  whether  an 
enfranchisement  C0w.ld  not  be  procured  at  the  vendor's  expen-e. 
My  present  impression  is  that  the  objection  must  be  overruled, 
reserving  the  question  whether  the  heir  of  the  surviving  trustee 
is  to  convey  ;  but  as  it  involves  a  point  of  considerable  difficulty, 
I  do  not  *mean  now  finally  to  decide  it.  I  shall  consider  it,  and 
if  I  alter  my  opinion,  I  shall  mention  it  again. 


July  2(),  27.        The  Masteb  of  the   Rolls  afterwards  mentioned  that  he 
continued  of  the  same  opinion. 


1820. 
May  18. 
July  29. 

Lord 
Eldon,  L.C. 

[629  ] 


[630] 


JENKINS   V.   MILFORD. 

(I  Jacob  &  Walker,  629—636.) 

Where  a  trustee  of  a  term  of  years,  upon  the  usual  tniste  for  securing 
annuities,  has  taken  possession  of  the  estates  under  the  trusts,  the 
Court,  although  all  arrears  of  the  annuities  may  afterwards  be  paid^ 
will  not  order  possession  to  be  given  up  to  the  grantor,  except  upon 
suck  terms  as  will  enable  the  trustee  to  resume  it,  and  to  receive  the 
rents,  the  moment  the  annuities  are  again  in  arrear. 

The  bill  in  this  cause  was  Hied  for  the  purpose  of  setting  aside 
certain  annuities,  which  had  been  granted  by  deeds  executed  in 
April,  1809,  on  charges  of  fraud  (all  of  which  were  denied  by  the 
answers),  and  defects  in  the  memorials ;  and  for  an  injunction 
to  restrain  all  proceedings  under  the  securities. 

The  annuities  were  granted  out  of  estates  in  the  county  of 
Devon,  to  Milford,  in  trust  for  several  persons,  payable  quarterly, 
with  the  usual  powers  of  distress,  if  in  arrear  for  21  days,  and  of 
entry,  if  in  arrear  for  81  days.  They  were  further  secured  by  a 
term  of  200  years,  demised  to  the  defendant  Manning,  his  execu- 
tors, administrators,  and  assigns,  in  trust,  to  permit  the  person 
or  persons  for  the  time  being  entitled  in  remainder  expectant  on 
the  term,  to  receive  the  rents,  issues,  and  profits,  until  the 
annuities  should  be  in  arrear  for  40  days,  and  when  in  arrear 
for  that  period,  by  and  out  of  the  rents,  issues,  and  profits  of  the 
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estates,  or  by  demising,  assigning,  or  otherwise  disposing  of  the  Jenkins 
same,  or  any  part  thereof,  for  all  or  any  part  of  the  said  term,  Milpord. 
or  by  bringing  actions  against  the  tenants  or  occupiers  of  the 
same  premises,  for  recovering  the  rents,  issaes,  and  profits 
thereof,  or  by  all  the  aforesaid  or  such  other  ways  and  means  as 
to  him  or  them  should  seem  meet,  to  raise  such  sum  or  sums  of 
money  as  he  or  they  should  think  expedient  or  proper,  for  pay- 
ing and  satisfying  the  annuity  for  the  time  being  in  arrear,  and 
all  costs  incurred  Ly  the  non-payment  thereof,  or  in  the  execu- 
tion of  the  trusts  of  the  term,  and  to  pay  the  money  so  raised,  or 
a  competent  part  thereof,  in  satisfaction  of  the  said  arrears  and 
costs,  and  the  surplus,  if  any,  to  the  person  or  persons  for  the 
time  being  entitled  to  the  estates  comprised  in  the  term. 

The  annuities  being  considerably  in  arrear,  the  trustees,  in  the 
year  1816,  gave  notice  to  the  tenants  to  pay  the  rents  to  them, 
and  appointed  a  receiver,  to  whom  the  rents  were  afterwards 
paid.  The  plaintiff,  being  dissatisfied  with  the  mode  in  which 
the  reoeiver  managed  the  estates,  paid  up  all  the  annuities  in 
October  last,  and  applied  to  the  trustees  to  deliver  up  possession 
of  the  estates,  and  permit  the  agent  of  the  plaintiff  to  receive 
•the  rents.  The  trustees  having  refused  to  do  so,  a  motion  to  [  •csi  ] 
compel  them,  and  to  restrain  certain  proceedings  which  were  in 
proeecation  for  the  recovery  of  some  of  the  rents,  was  made 
before  the  Vice-Chancellor,  [who  made  an  order  accordingly.] 

The  defendants  moved  to  discharge  this  order.  [  632  ] 

Mr.  Homey  Mr.  MerivaUy  and  Mr.  Knight,  in  support  of  the 
motion.     *     ♦     ♦ 

Mr.  Hart  and  Mr.  James,  on  the  other  side.     ♦     *     ♦ 

The  Lord  Chakcellob  :  Jtdy2d. 

The  plaintiff  must  receive  the  rents  so  as  to  preserve  the  pos-  [  636  ] 
se^on  of  the  trustees  under  the  term.  The  rents  must  be 
received  by  him  as  the  agent  of  the  trustees,  and  the  receipts 
most  be  given  in  their  names.  The  defendants  must  undertake 
to  produce  any  leases  which  have  been  granted  of  the 
estates. 
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jENKiNH  The  following  order  was  made :  His  Lordship  doth  order,  that 
MiLKOBD.  80  niuch  of  the  order  20th  April  last,  as  respects  the  delivery  of 
the  possession  of  the  estates  in  question  in  this  cause  to  the 
plaintiff,  Thomas  Jenkins,  be  discharged.  And  it  is  ordered, 
that  the  said  order  in  other  respects  do  stand ;  and  it  was 
ordered  that  the  defendants  do  permit  the  plaintiff  T.  J.,  or  his 
agents  or  agent,  to  receive  and  take  the  rents  and  profits  of  the 
estates  and  premises  in  question  in  this  cause,  until  the  further 
order  of  this  Court ;  but  such  rents  and  profits  are  to  be  so  re- 
ceived by  the  said  plaintiff  T.  J.,  or  his  agents  or  agent,  in  the 
names  or  name  of  the  said  defendants  S.  F.  M.  and  J.  M.,  or 
one  of  them,  and  the  receipts  for  the  same  are  to  be  from  time 
to  time  given  accordingly,  and  not  otherwise ;  and  the  plaintiff 
T.  J.  is  to  be  at  lii  erty  to  use  the  names  or  name  of  the  said  de- 
fendants S.  F.  M.  an  1  J.  M.,  or  either  of  them,  as  the  case  may 
require,  in  making  or  supporting  any  distress  or  distresses  for 
rent  upon  any  of  the  tenants  of  the  said  estates  and  premises, 
said  plaintiff  T.  J.  indemnitying  the  said  defendants  S.  F.  M. 
and  J.  M.,  and  each  of  them,  from  all  costs  and  damages  by 
reason  or  in  consequence  of  any  such  distress  Oi*  distresses. 
And  it  is  ordered,  that  the  said  plaintiff  T.  J.,  or  his  solicitor  or 
[  *^^  ]  agent,  be  at  hberty,  from  time  to  time,  to  inspect  all  *lease8  of 
the  said  estates  and  premises  in  the  hands  of  the  said  defen- 
dants, or  any  of  them,  or  their  agents  or  agent.  And  it  is 
ordered,  that  the  said  defendants  do  produce  the  same,  at  the 
costs  of  the  said  plaintiff  T.  J.,  on  all  reasonable  occasions,  when 
they  shall  be  thereto  by  him  required ;  and  any  of  the  parties  to 
be  at  liberty  to  apply  to  this  Court  as  there  shall  be  occasion,  t 

t  Reg.  Lib.  A.  1819,  fol.  2251. 
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BERNEY  V.  SEWELL.  i«-"- 

Aua.  11. 
(1  Jacob  A  Walker,  647—650.)  jL 

When  a  first  mort'^;agee  is  in  possession,  a  receiver  will  not  be  ^Ij  n 

appointed  against  him,  except  on  his  confession  that  he  has  been  paid  * 

off,  or  his  refusal  to  accept  what  is  due  to  him.  [  ^^^  ] 

Mismanagement  of  the  estates,  and  misapplication  of  the  rents,  and 
collusion  with  the  mortgagor,  are  not  grounds  for  a  motion  before 
answer,  to  take  the  possession  from  him. 

When  the  first  mortgagee  is  not  iu  posession,  a  receiver  may  be 
appointed  at  the  suit  of  a  subsequent  incumbrancer,  without  prejudice 
to  the  first  mortgagee's  taking  possession. 

Thb  plaintiffs  were  mortgagees  of  the  life  interest  of  Mrs.  G. 
Atkyns  in  certain  real  estates,  with  a  power  of  sale.  Mrs.  Atkyns 
had  appointed  the  defendants,  J.  Sewell  and  Blake  to  be  her 
receivers,  who  had  accordingly  been  in  possession  for  several 
years.  Some  time  before  the  filing  the  bill,  a  treaty  was  set  on 
foot  with  the  defendants,  C.  Sewell  and  Bead,  for  the  sale  of  the 
estate  to  them ;  this  treaty  the  bill  stated  to  have  been  aban- 
doned, but  C.  Sewell  and  Bead  had  bought  in  a  *prior  mortgage,  [  *^8  | 
and  had  taken  possession  of  the  estates.  The  bill  alleged  that 
this  mortgage,  which  was  of  small  amount,  had  been  paid  off  by 
J.  Sewell  and  Blake,  out  of  the  rents  received  by  them,  and  that 
it  had  been  assigned  collusively,  for  the  purpose  of  keeping  the 
possession  from  the  plaintiffs  ;  that  the  estates  had  been  greatly 
mismanaged  by  the  defendants,  and  the  rents  misapplied,  by 
being  paid  over  to  Mrs.  Atkyns,  while  the  interest  on  the  plain- 
tiS*s  mortgage  was  not  kept  down.  The  bill  prayed  that  the 
priorities  of  the  incumbrances  might  be  ascertained,  a  sale  of  the 
estates,  Sknd  a  receiver.  A  motion  for  a  receiver  was  now  made 
by  the  plaintiffs,  before  answer,  upon  affidavits. 

Mr.  lyetlierelly  Mr.  CuUen,  and  Mr.  Chinrf,  in  support  of  the 
motion,  endeavoured  to  distinguish  this  from  the  ordinary  case 
of  a  prior  mortgagee  in  possession,  on  the  ground  of  the  mort- 
gage having  been  assigned,  as  they  contended  they  could  esta- 
blish, by  collusion,  and  for  the  purpose  of  defeating  the  plaintiffs' 
right  to  the  possession ;  and  offered  to  give  any  security  that 
might  be  required  for  the  discharge  of  the  defendants'  mortgage, 
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Bernet      within  the  same  time  that  they  would,  if  in  possession,  be  able  to 
sewell.     pay  themselves  out  of  the  rents  and  profits. 

Mr.  Home  and  Mr.  Sidehottom,  on   the  other  side,  were 
stopped  by 

Thb  Lord  Ghancbllor: 

If  a  man  has  a  legal  mortgage,  he  cannot  have  a  receiver 
appointed  ;  \  he  has  nothing  to  do  but  to  take  possession.  If  he 
has  only  an  equitable  mortgage,  that  is,  if  there  is  a  prior  mort- 
j^'agee,  then,  if  the  prior  mortgagee  is  not  in  possession,  the  other 
may  have  a  receiver,  without  prejudice  to  his  taking  possession ; 
[  •649  ]  but  *if  he  is  in  possession,  you  cannot  come  here  for  a  receiver  ; 
you  must  redeem  him,  and  then,  in  taking  the  accounts,  he  will 
not  be  allowed  any  sums  that  he  may  have  paid  over  to  the 
mortgagor,  after  notice  of  the  subsequent  incumbrance. 

If  you  recollect,  in  Mr.  Beckford's  case  I  went  to  the  very 
utmost ;  I  said  then,  that  if  Mr.  Beckford  would  swear  that  there 
was  sixpence  due  to  him,  I  would  not  take  away  the  possession 
from  him.  If  there  is  any  thing  due,  I  cannot  substitute  another 
security  for  that  which  the  mortgagee  has  contracted  for.  I  know 
no  case  where  the  Court  has  appointed  a  receiver  against  a  mort- 
gagee in  possession,  unless  the  parties  making  the  application 
will  pay  him  off,  and  pay  him  off  according  to  his  demand,  as  he 
states  it  himself.  I  cannot  appoint  the  receiver  against  these 
defendants,  unless  you  can  bring  me  their  confession  that  they 
are  paid  off,  or  their  refusal  to  accept  what  is  due  to  them. 

The  rule  about  receivers  is  very  clear ;  a  mortgagee,  who  has 
the  legal  estate,  cannot  have  a  receiver  ;  an  equitable  mortgagee 
may,  but  he  cannot  if  the  first  is  in  possession.  I  remember  a 
case  where  it  was  much  discussed,  whether  the  Court  would  ap- 
point a  receiver  when  it  appeared  by  the  bill  that  there  was  a 
prior  mortgagee,  who  was  not  in  possession :  I  have  a  note  of 
that  case  :  there  Lord  Thurlow  made  the  appointment  without 
prejudice  to  the  first  mortgagee's  taking  possession ;  and  that 
was  afterwards  followed  by  Lord  Kenyon. 

t  But  now  this  rule  is  subject  to  the  Jud.  Act,  1873,  s.  25  (8).— O.  A.  S. 
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It  was  then  argued  for  the  plaintiffs,  that  there  might  be  a      Berxey 
distinction  when  the  mortgagee  was  mismanaging  the  estates,      sewbll. 
and  misapplying  the  rents  ;  and  they  offered,  if  a  receiver  could       |  550  j 
not  be  granted  upon  other  terms,  to  redeem  the  defendants' 
mort.-jage. 

The  Lord  Chancellor: 

Where  a  mortgagee  is  in  possession,  without  notice  from  the 
second  mortgagee,  he  may  pay  the  rents  over  to  the  mortgagor  ; 
and  the  second  mortgagee,  if  he  is  so  imprudent  as  not  to  give 
that  notice,  as  he  cannot  have  an  account  of  the  bygone  rents 
from  the  mortgagor,  so  he  cannot  have  it  from  the  other  mort- 
gagee. After  notice  given,  the  first  mortgagee  is  answerable  to 
the  second ;  but  the  Court  cannot  try  upon  affidavits  whether 
the  rents  have  been  properly  applied,  and  whether  the  estates 
have  been  properly  managed.  The  course  is  to  decree  a  redemp- 
tion, charging  him  with  all  that  he  has  received,  or  that  without 
his  ^ilfol  default  might  have  been  received. 
You  might  redeem  the  defendants,  but  then  you  must  frame 

your  bill  accordingly. 

Motion  refused. 
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1820.  SAMPSON   V.   SWETTENHAM.t 

Leach,  V.-C.  (^  Maddock,  16.) 

[  16  ]  Befereuce  to  a  deed  in  the  answer  does  not  neoessarily  entitle  the 

plaintifF  to  its  production. 

iV/iJ.  Parker  moved   for  the  production  of  a  deed  referred 
to  in  the  defendant's  answer,  upon  which  he  founded  his  title. 

Mr,  Belly  contra, 

Thb  Vicb-Chancbllor  : 

The  plaintiff  is  entitled  to  the  production  of  a  deed  which 

sustains  his  title,  but  he  has  no  right  to  the  production  of  a  deed 

which  is  not  connected  with  his  title,  and  which  gives  title  to  the 

defendant. 

Motion  refused. 


182a  FITZGERALD   v.   JERVOISE  and  Others.^ 

Feb^  21.  (5  Maddock,  25—30.) 

LsAOH,  V.-C.  Under  a  devise  of  real  estate  to  trustees  (subject  to  the  life  interest 

r  25  1  of  A.)  upon  tioist  for  sale  with  all  conyenient  speed  after  the  death  of 

A.,  and  out  of  the  proceeds  to  pay  certain  legacies  with  interest  from 
A.'s  death,  and  to  invest  the  residue  and  pay  the  income  thereof  to  B.  for 
life :  Held,  that  B.  was  entitled  to  the  surplus  rents  from  A.'s  death 
until  sale,  after  deducting  interest  on  the  legacies. 

[  26  I  Jane  Joyb  [by  her  will]  *devised  unto  G.  P.  Jervoise,  Gilbert 

Knowler,  Charles  Berkley,  and  G.  Burley,  their  heirs  and  assigns, 
all  that  her  castle  and  manor  of  Bennefield,  in  the  county  of 
Northampton,  and  all  the  rectory  and  advowson  of  Bennefield, 
and  other  estates,  particularised  in  the  will,  to  hold  the  same, 
subject  to  the  life  estate  of  Dame  Anne  Pocock  therein,  to  the 

t  See  now  Order  zxjci.  rr.  14,  15;  counsel  engaged  in  the  case  of  Hojtr 

and  see  Roberta  v.  Oppenheim  (1884)  v.   lyHedwaiUe  (1893)   2   Ch.    361, 

26  Ch.  D.  724,  63  L.  J.  Ch.  1148.—  3  R.  348,  62  L.  J.  Ch    589,  where 

O.  A.  S.  the  analogy  which  exists  between  a 

X  This  case  appears  to  have  escaped  will  and  a  settlement  on  this  point 

the  recollection  of  the  learned  Judge,  was  recognized  both  in  the  argu- 

and  the  researchen  of  the  numerous  ments  and  in  the  judgment. — O.A.  S. 
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use  of  the  said  trustees,  their  heirs  and  assigns,  upon  trust,  with  Fitzoerald 

all  convenient  speed  after  the  death  of  the  said  Dame  Anne    jebvoise. 

Pooock,  to  sell  the  same  either  entirely,  or  in  parcels,  *  *  and       [  27  ] 

after  directing  the  trustees  to  pay,  out  of  the  monies  arising  from 

such  sale  as  aforesaid,  some  legacies,  with  interest  at  5  per  cent. 

from  the  decease  of  Dame  Anne  Pocock,  the  testatrix  gave  all 

the  residue  and  surplus  which  should  remain  of  the  money  to  be 

produced  by  the  said  sale  or  sales,  upon  trust,  to  lay  out  and 

invest  the  same  in  their  names,  in  the  purchase  of  public  stocks 

or  funds,  or  Government  or  real  securities,  and  pay  the  interest, 

&c.  to  plaintiff  and  his  assigns  for  his  life,  and  after  his  decease, 

to  pay,  transfer  and  assign  the  trust-monies,  &c.  unto  and  among 

all  and  every  the  children  and  child  of  the  plaintiff,  begotten  or 

to  be  begotten,  equally  to  be  divided   amongst  them,  in  the 

manner  mentioned  in  the  will ;  and  in  case  plaintiff  should  have 

no  child,  upon  trust,  [as  therein  mentioned]. 

The  bill  then  stated,  that  the  testatrix  died  80th  November,  [  28  ] 
1810,  and  that  Dame  Anne  Pocock  died  on  the  6th  July,  1818, 
and  thereupon  the  trustees  entered  into  possession  of  the  estate 
devised  to  them,  and  retained  the  rents  and  profits  which 
accrued  in  the  first  year  after  the  death  of  Dame  Anne  Pocock, 
ending  on  the  6th  July,  1819,  which  amounted  to  8,152Z.  158.  6d. 
and  that  the  trustees  had  not  yet  sold  any  part  of  the  said 
estates  and  premises  :  *     *     * 

The  question  was,  whether,  according  to  the  true  construction 
of  the  will,  the  clear  rents  and  profits  of  the  estates  which 
accrued  in  the  first  year  after  the  decease  of  Dame  Anne  Pocock, 
alter  paving  the  interest  of  the  15,0002.  were  to  be  considered  as 
part  of  the  capital  of  the  said  trust  estate,  or  belonged  to  the 
plaintiff? 

Mr.  Heald,  and  Mr.  Treshve,  for  the  plaintiff,  contended, 
that  he  was  entitled  under  the  will  to  the  clear  rents  of  the 
estates  which  accrued  in  the  first  year  after  the  death  of  the 
testatrix ;  and  they  cited  Sitwell  v.  Bernard  A 

Mr.  Hart,  and  Mr.  Barber,  for  the  defendants,  insisted,  that       [  29  ] 
t  6  R,  R.  374  (6  Ves.  520). 
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FxTzoBKALD  the  reiits  and  profits  of  the  estate  formed  part  of  the  capital  of 

jEKvoisE.    the  trust  estate,  to  be  invested  together  with  the  clear  residue  or 

surplus  of  the  monies  to  arise  from  the  sale  of  the  estates,  and 

that  the  plaintiff  was  entitled  only  to  the  dividends  or  inter^t  of 

the  money ;  and  they  cited  Stewart  v.  BruyereA 

The  Vicb-Chancbllor  : 

This  testatrix  has  directed  her  trustees  to  sell  the  estate  in 
question,  with  all  convenient  speed  after  the  death  of  Lady 
Pocock,  and  out  of  the  monies  to  arise  from  the  sale,  she  gives 
certain  legacies,  with  interest  from  Lady  Focock's  death,  and  the 
residue  of  the  monies  she  directs  to  be  invested  for  the  benefit  of 
the  plaintiff  for  his  life,  with  remainder  to  his  children.  The 
sale  having  been  delayed  by  the  trustees,  the  question  is,  at 
what  time  is  the  life  interest  of  the  plaintiff  to  commence? 
Prima  facie,  a  court  of  equity  considers  that  to  have  been  done 
which  ought  to  have  been  done ;  and  a  direction  to  sell  a  real 
estate  with  all  c  onvenient  speed  after  Lady  Pocock's  death,  is 
pnmu  facie  a  direction  for  an  immediate  sale.  Here  the  cir- 
cumstances are  evidence  that  such  was  the  actual  intention. 
This  testatrix  had  not  in  her  contemplation  that  intermediate 
rents  could  arise.  She  has  directed  interest,  from  Lady  Pocock's 
death,  on  the  legacies,  to  be  paid,  not  out  of  the  rents,  but  out  of 
the  trust-monies  ;  and  it  is  a  reasonable  inference,  that  as  those 
who  take  interests  for  life  in  part  of  the  produce  of  the  sale,  take 
expressly  from  the  death  of  Lady  Pocock,  so  the  testatrix  in- 
tended that  the  plaintiff,  who  takes  for  life  the  residue  of  the 
[  •30  ]  produce  of  the  sale,  should  take  equally  from  'Lady  Pocock's 
death.  My  opinion,  therefore,  is,  that  the  [plaintiff]  I  is  entitled 
to  the  surplus  rents  and  profits  from  the  death  of  Lady  Pocock, 
after  keeping  down  the  interest  of  the  legacies. 

If  it  could  have  been  considered  in  this  case,  that  the 
testatrix  died  intestate  as  to  the  interim  rents  and  profits 
before  sale,  then  the  plaintiff  would  have  equally  taken  them  as 

heir  at  law. 

«  *  *  «  * 

t  Stated  in  5  B.  R.  at  p.  387.  See  dent  misprint  ineertB  the  word 
6  Yes.  529.  defendant  here  instead  of  plaintiff. — 

X  The  original  report  by  an  eri-      0.  A.  S. 
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NOEL  V.   HOY.  1820. 

(6  Maddock.  38-39.)  Feb^2. 

The  nomination  by  a  will  of  the  testator's  wife  as  executrix  **  thereby  Lrach,  V.-C. 
bequeathing  to  her  all  the  property  of  whatever  description  or  sort  that  r  33  -i 

I  may  die  possessed  of,  &c."  held  to  pass  a  copyhold  estate  belonging  to 
the  testator. 

On  a  bill  for  a  specific  performance,  the  question  wan, 
whether  a  copyhold  estate  belonging  to  Nathaniel  Middleton, 
which  had  been  surrendered  to  the  use  of  his  will,  passed  by 
the  same,  or  descended  to  his  customary  heir  ?  The  bequest 
was  as  follows :  *'  In  respect  of  worldly  affairs,  I  cannot  better 
manifest  my  love  and  attachment  to  my  family,  than  in  nomi- 
nating (which  I  hereby  do)  my  dearly  beloved  and  most 
amiable  wife  Anne  Frances  Middleton,  the  sole  executrix  of 
this  my  will,  thereby  bequeathing  to  her  all  the  property  of 
whatever  description  or  sort  that  I  may  die  possessed  of,  to 
be  by  her  appropriated  in  any  manner  she  may  think  proper, 
lor  the  maintenance  of  herself  and  such  of  my  children,  whether 
natural  or  legitimate,  as  may  be  left  without  provision ;  for 
such  of  my  family  as  have  happily  settled  in  life,  and  are 
placed,  if  not  in  affluence  at  least  above  want,  I  know  will 
pardon  my  excluding  them  from  a  participation  in  those  scanty 
means,  which  it  is  my  misfortune  to  leave  for  the  subsistence 
of  those  who  are  left  without  any  provision  for  subsistence.*' 

The  will  was  without  date,  signature,  or  witnesses,  but  had 
l)€«n  duly  proved  in  the  Ecclesiastical  Court. 

Mr.  Wetherell,  Mr.  Wingfield^  and  Mr.  Pepys,  contended,  the 
copyhold  estate  did  not  pass  by  the  will,  and  that  the  words  of 
the  will  applied  only  to  the  testator's  personal  estate  ^  *  The  [  39  ] 
testator  uses  the  words  **  Property  of  whatsoever  description 
I  may  die  possessed  of."  ''  Possessed,"  applies  only  to  per- 
sonal property.  If  there  be  any  doubt  upon  the  will,  the  heir 
most  have  the  benefit  of  that  doubt.  He  is  entitled  to  what- 
ever is  not  clearly  given  from  him. 


3fr.  BM,  and  Mr.  Sugden,  contra,  were  stopped  by 


272  1820.    CH.    5  MADDOCK,  89.  [r.b. 

NoBL        The  Yice-Chancellob  : 

Hoy.  If  this  testator  considered  that  the  appointment  of  his  wife 

as  executrix  would  amount  to  a  gift  of  all  his  property  of 
every  description,  he  was  certainly  mistaken.  But  his  inten- 
tion, that  by  virtue  of  that  instrument  she  should  take  all 
his  property  of  whatever  description,  is  beyond  all  doubt,  and 
the  wife  will  therefore  take,  by  force  of  the  intention,  the  copy- 
hold estate  in  question,  which  will  pass  by  an  instrument  un> 
attested.  The  criticism  upon  the  words  "possessed"  and 
"  appropriated,"  is  too  nice ;  a  testator  is  not  to  be  confined 
to  the  technical  sense  of  the  words  which  he  uses. 


1820.  BUTLER  V.  BORTON. 

^^'  ^'  (5  Maddock,  40—43.) 

Lbagb,  V.-C.  a  testator  by  his  will  gave  to  trustees  certain  real  estates,  in  trost,  to 

r  ^Q  1  M.  for  his  life,  with  remainders  over,  and  his  personal  estate,  in  tmst, 

to  B.  for  life,  and  to  her  children  after  her  death;  and  directed  **  that 
the  timber  or  wood  which  should  be  upon  his  real  estates  should,  from 
time  to  time,  be  used  for  the  repairing  the  houses  thereupon,  or  other- 
wise for  the  benefit  and  advantage  of  his  estate;  or  that  the  same  should 
be  sold,  and  the  money  arising  from  the  sale  thereof  should  be  applied 
in  the  same  way  as  his  personal  estate  was  directed  to  be  applied : " 
Held,  that  the  devise  to  M.  carried  the  underwood;  and  that  the 
trustees,  leaving  sufficient  timber  on  the  estate  for  repairs,  might  cut 
down  such  timber  as  was  fit  to  be  felled,  or  in  a  deca3nng  condition,  but 
not  the  underwood. 

William  Marshall  devised  certain  estates  of  which  he  was 
seised  in  fee,  to  the  plaintiffs,  their  heirs  and  assigns,  upon 
trust,  out  of  the  rents,  issues  and  profits,  to  pay  certain 
annuities,  and  subject  thereto,  in  trust  for  the  testator's  son, 
Thomas  Marshall,  for  life  with  remainder  to  his  children  as 
tenants  in  common  in  tail,  with  cross  remainders  in  tail,  &c. 
and  in  default  of  issue,  remainder  over  to  the  testator's  brother, 
Thomas  Marshall,  for  life,  with  remainder  to  his  youngest  son 
for  life,  with  remainder  to  his  children  as  tenants  in  common 
in  tail,  with  cross  remainders,  with  remainder  to  the  testator's 
sister,  Mary  Borton,   for  life,   with  remainder  to  her  children 
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as  tenants  in  common  in  tail,  with  cross  remainders,  with  Butlisr 
remainder  to  the  testator's  right  heirs  ;  and  after  giving  several  borton. 
pecuniary  and  specific  legacies,  he  bequeathed  all  his  per- 
sonal estate  to  the  plaintiffs,  upon  trust,  to  lay  out  the  same 
in  the  fnnds,  &e.  and  pay  the  dividends  to  the  testator's 
son  Thomas  Marshall,  for  life,  and  after  his  death  to  stand 
possessed  of  the  funds  for  his  children  at  twenty-one  ;  but  if  he 
should  have  no  children,  in  trust  for  the  testator's  sister,  Mary 
Borton,  for  life,  and  after  her  decease  to  *8tand  possessed  [  **i  ] 
of  the  stocks,  funds,  &c.  for  her  children,  with  a  gift  over 
if  she  had  no  children ;  and  the  testator  directed  that  the 
timber  or  wood  which  should  be  upon  his  real  estates,  or  any 
of  them,  should  from  time  to  time  be  made  use  of  for  re- 
pairing the  houses  thereupon,  or  otherwise  for  the  benefit  and 
advantage  of  his  estate,  or  that  the  same  should  be  sold,  and 
the  money  arising  from  the  sale  thereof,  should  be  applied 
in  the  same  way  as  his  personal  estate  was  directed  to  be 
applied. 

Thomas  Marshall,  the  son  of  the  testator,  died  in  his  life- 
time witboat  issue ;  Mary  Borton,  the  testator's  sister  and  her 
hasbfind,  Jonas  Borton,  died  also  in  his  life-time,  leaving  nine 
children,  who  survived  the  testator  and  attainel  twenty-one; 
Thomas  Marshall  the  testator's  brother,  and  heir  at  law,  and 
his  son,  Thomas  Marshall  the  younger,  survived  the  testator. 

Thomas  Marshall  the  elder  was  let  intj  possession  of  the 
states ;  he  died  leaving  his  son,  William  Marshall,  his  heir 
at  law,  and  also  the  said  Thomas  Marshall,  who  entered  into 
possession  of  the  estates,  and  has  issue  eight  children. 

The  plaintiffs,  shortly  after  the  death  of  the  testator,  caused 
the  timber  then  growing  upon  the  estates,  which  was  fit  to  be 
felled,  to  be  cut  down  and  sold,  and  distributed  the  monies 
arising  by  the  sale  amongst  the  children  of  Mary  Borton,  the 
t^tator's  sister,  and  they  claimed  to  be  entitled  to  all  the  timber 
and  underwood  upon  the  estates  of  the  testator,  which  had 
b^ome  fit  to  be  felled  since  his  death,  and  that  the  same  ought 
to  be  sold  for  their  benefit.  On  the  other  *hand,  Thomas  Mar-  [  *42  ] 
shall  the  younger,  and  his  children,  insisted  that  the  children 
of   Mary    Borton  were  only  entitled  to  such  timber  as  the 
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Butler      plaiutiffs  had  cut  dG\An,  and  to  the  monies  arising  Ly  the  sale 
BoRTON.     ot  the   same.     Under   these  circumstances,   the  plaintiflPs  filed 
the  present  bill,  to  ascertain  tl.e  rights  of  the  parties. 

One  of  the  defendants,  a  child  of  Mary  Borton,  was  out 
of  the  jurisdiction,  but  that  was  not  proved.  The  Vice- 
Ghancellor  said,  that  as  he  was  interested  with  the  other 
defendants  in  the  account,  an  account  might  be  directed  during 
his  absence,  and  that  the  defici.ncy  of  proof  that  he  was  out 
of  the  jurisdiction,  might  be  suppHed  by  allowing  an  inter- 
rogatory to  be  exhibited  for  that  purpose;  and  as  the  parties 
were  desirous  of  having  the  points  in  the  cause  now  discussed, 
the  point  might  now  be  argued. 

Mr.  Blake,  and  Mr.  Lynch,  for  the  plaintiffs,  the  trustees, 
submitted  the  question  to  the  Co  'rt. 

Mr.  Bell,  and  Mr.  Sugden,  for  the  children  of  Mrs.  Borton  : 

The  debts  and  legacies  are  paid,  and  the  only  question  is,  as 
to  the  timber  and  wood  directed  to  be  sold.  In  the  direction  as 
to  the  timber  and  wood,  the  testator  does  not  consider  merely 
the  repairs  of  the  houses  on  the  estates,  but  other  purposes  also, 
the  produce  being  to  be  applied  in  the  same  way  as  his  personal 
estates,  viz.  for  the  benefit  of  Mrs.  Borton  and  her  children. 
The  words  **  timber  and  wood,"  are  sufficiently  large  to  pass  the 
underwood.  The  underwood  is  so  mixed  with  the  timber  which 
is  proper  to  be  cut,  that  the  timber  cannot  be  cut  without  the 
[  •4H  ]  *underwood ;  and  the  testator  must  have  intended  it  to  he  cut 
together,  and  the  produce  applied  for  the  purposes  of  the  will. 
If  the  trustees  are  held  not  entitled  to  cut  the  underwood,  it 
would  lead  to  great  dispute,  as  the  timber  cannot  be  cut  without 
cutting  the  underwood.  They  mentioned  Kuifjht  v.  Dnples^ix^f 
and  Burtfes  v.  Lamb.l 

Mr.  Heald,  and   Mr.   Boteler,   lor   Thomas   Marshall    the 
younger,  and  his  children,  were  stopped  b}' 

The  Vicb-Chancellor  : 

The  devise  of  this  estate  to  Thomas  Marshall  for  life,  carried 
t  2  Ves.  Sen.  362.  J  10  R.  R.  150,  153  (1(5  Ves  174,  179). 
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with  it  an  immediate  right  to  the  underwood,  though  not  to  butlrr 
other  wood.  When  the  devisor  afterwards  directs  the  timber  or  bortox. 
wood  apon  his  estates,  to  be  used  for  repairing  houses,  or  other- 
wise for  the  benefit  of  his  estate,  or  that  the  same  should  be 
sold,  he  must  be  understood  to  mean  the  timber  or  wood  to 
which  the  tenant  for  life  would  not  be  entitled,  and  not  thn 
underwood  which  was  not  capable  of  being  applied  to  the  repair 
of  houses.  Declare,  therefore,  that  the  trustees  are  not  entitled 
to  cut  underwood,  but  that  leaving  sufficient  timber  upon  the 
estate  for  repairs,  they  are  entitled  to  cut  other  timber  of  proper 
growth,  and  not  standing  for  shelter  or  ornament. 


Xote, — The  opinions  of  Lord  Chancellor  Manners,  and  of  Lord 
Chief  Baron  Bichabds,  when  at  the  Bar,  and  also  of  the  late  Sir 
Sahuel  BoMiUiT,  were  taken  before  the  case  came  into  Court ; 
and  their  opinions  were  to  the  same  effect  as  that  expressed  by 
the  Vice-Chancbllor. 


HUSSEY  V.   HUSSEY.t  is  o. 

(5  Maddock,  44.)  ^28. 

In  the  case  of  an  infant  tenant  in  tail  in  possession,  the  Court  will  Leaoh.  V.-C. 
authoffize  the  cutting  of  all  timber  which  is  fit  to  be  felled;  but  where         [  44  1 
there  is  tenant  for  life  impeachable  of  waste,  with  remainder  over,  the 
Court  will  only  authorize  the  cutting  of  timber  where  the  interest  of  the 
succession  requires  it. 

The  infant  plaintiff  was  tenant  in  tail  in  possession  of  certain 
estates  under  a  settlement,  and  he  was  tenant  in  fee  in  remainder 
of  certain  other  estates  under  his  father's  will,  subject  to  a  life 
estate  in  his  mother,  impeachable  of  waste. 

A  petition  was  presented  on  the  part  of  the  infant,  praying, 
that  it  might  be  referred  to  the  Master,  to  inquire  what  timber 
was  fit  and  proper  to  be  cut  on  both  estates. 

The  Vice-Chancbllor: 

As  to  the  estate  of  which  the  plaintiff  is  tenant  in  tail  in  pos- 
session, the  Court  will  authorize  the  cutting  of  all  timber  which 

t  Stoffram  t.  Knight  (1867)  L.  B.  2  Ch.  628,  631,  36  L.  J.  Ch.  9ls. 
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is  fit  and  proper  to  be  felled,  in  a  due  course  of  management ; 
but  as  to  the  devised  estate,  the  Court  can  only  authorize  the 
cutting  of  such  timber  as  is  decaying,  or  which  it  is  l)eneficial  to 
cut,  by  reason  that  it  injures  the  growth  of  other  trees.  By 
making  the  mother's  life  interest  impeachable  of  waste,  the 
devisor  has  declared,  that  no  timber  shall  be  cut  during  the  con- 
tinuance of  that  estate ;  or  in  other  words,  that  the  timber  shall 
be  preserved  for  the  benefit  of  the  succession.  And  the  Court, 
therefore,  can  only  authorize  the  cutting  of  timber  where  the 
interest  of  the  succession  requires  it. 


1820. 
Marek  1. 

Leach,  V.-C. 

[47] 


NICK0L80N   V.   KNOWLES   and   Others. 

(5  Maddock,  47.) 

On  a  bill  of  interpleader :  Held,  that  an  agent  to  receive  particular 
monies,  is  bound  to  pay  the  same  over  to  his  principal,  notwithstanding^ 
the  claims  of  third  persons. 

The  plaintiflF  was  employed  as  broker  to  make  insurance  of  a 
ship  for  one  Gilpin.  Gilpin  became  a  bankrupt,  and  his 
assignees  employed  the  plaintiff  to  receive,  as  their  agent,  a  sum 
due  from  the  underwriters  for  salvage.  Afterwards,  the  defen- 
dant, Knowles,  gave  notice  to  the  plaintiff  that  he  was  a  secret 
partner  with  Gilpin,  and  required  him  not  to  pay  the  salvage  to 
Gilpin's  assignees.  The  plaintiff  filed  the  present  bill,  as  a 
bill  of  interpleader,  against  the  assignees  of  Gilpin  and 
Knowles. 


Upon  a  motion  for  an  injunction,  the  Vice-Chancell.or  held, 
that  this  was  not  a  proper  bill  of  interpleader.  That  the  plain- 
tiff was  an  agent  authorized  by  the  assignees  to  demand  and 
receive  the  money  for  them  ;  and  having  in  that  character 
demanded  and  received  it,  was  bound  to  pay  it  to  them,  notwith- 
standing the  claims  of  a  third  person.  That  a  mere  agent  to 
receive  for  the  use  of  another  could  not,  by  notice,  be  converted 
into  an  implied  trustee.  That  his  possession,  was  the  possession 
of  his  principal. 
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GLADDING   v.   YAPP.  ,820. 

(5  Maddock,  56—60.)  -''«'•<»*  I'i- 

A  direction  in  a  will,  "to  keep  accounts:"  Held,  to  afford  a  pre-  Lkach,  V..C. 
«^umption  that  the  executrix  was  not  meant  to  take  beneficially ;  but         r  5<5 1 
pan)l  evidence  was  admitted  on  behalf  of  the  executrix,  to  shew  that 
dhe  was  intended  to  take  the  residue  for  her  own  benefit;  ani  such 
eTidence  being  satisfactory,  the  bill  by  the  next  of  kin  was  dismissed. 

John  Monk,  by  his  will,  15th  March,  1815,  ^ave  to  his  kins- 
luan  Thomas  Harris,  all  his  messuage  and  tenement,  garden 
and  orchards  therennto  adjoining,  with  the  possession  of  the 
lands  he  then  rented;  and  also  all  his  household  furniture, 
^tock,  and  implements  of  husbandry,  *'  except  one  mare,  which 
I  except  for  the  use  of  sister  Catherine  Yapp;  and  the  said 
Thomas  Harris  is  truly  to  enjoy  the  same  after  my  decease, 
without  interruption  :  the  messuage,  tenement  and  lands  I  give 
to  him  and  his  heirs  for  ever ;  but  my  sister  Catherine  Yapp  is 
to  and  shall  have  her  free  living  in  the  house,  or  any  part  for 
her  use,  as  long  as  she  Uves,  with  the  use  of  any  household 
furniture  she  likes,  without  any  interruption :  '*  and  after  various 
other  bequests,  the  testator  concluded  his  will  thus :  "  Now  I 
constitute  and  appoint  my  sister  Catherine  Yapp  to  be  my  sole 
executrix,  and  James  Parlour  shall  have  power  jointly  to  call  up 
any  monies  due  upon  bonds,  notes  or  any  other  securities,  to 
discharge  my  funeral  expenses  and  debts  and  legacies,  as  soon 
as  they  shall  think  meet  after  my  decease,  keeping  a  proper 
arcount  of  the  same :  and  I  give  unto  James  Parlour,  my 
tnibtee,  the  sum  of  502.  for  his  trouble,  to  be  paid  out  of  my 
monies  that  are  due  to  me  at  my  decease." 

The  will  was  proved  by  Catherine  Yapp.    The  personal  estate, 
after  payment  of  all  the  debts,  legacies  and  funeral  expenses, 
was  very  considerable ;    and  the  *plaintiflfs,  as  the  next  of  kin,       [  ^57  ; 
claimed  the  same  as  being  undisposed  of  by  the  will. 

The  defendant,  Catherine  Yapp,  on  the  12th  June,  1817, 
demurred  to  the  bill  for  want  of  equity ;  but  the  demurrer  was 
overruled  by  the  Vice- Chancellor,  on  the  16th  January,  1818, 
upon  the  ground  that  the  direction  to  keep  accounts  prima  facie 
imported  a  trust. 
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OLADDiKa  Afterwards,  Catherine  Yapp  died,  and  a  bill  of  revivor  and 
Yapp.  supplement  was  filed  against  her  executor,  Richard  Yapp,  who 
submitted,  by  his  answer,  that  Catherine  Yapp  was  entitled  to 
the  clear  residue  of  the  testator's  personal  estate,  for  her  own 
benefit,  and  that  he  was  entitled  to  the  same  as  her  executor, 
and  that  the  suit  and  proceedings  ought  not  to  be  revived  against 
him;  and  that  he  should  be  able  to  prove  that  the  testator 
intended  to  give,  and  thought  he  had  given,  the  clear  residue  of 
his  personal  estate  to  Catherine  Yapp. 

Evidence  was  entered  into  by  the  defendant ;  and  James 
Farlour(mentioned  in  the  testator's  will,  and  who  drew  the  same) 
deposed,  '*  that  four  days  before  he  made  his  will,  the  testator 
informed  )iim  of  the  disposition  he  meant  to  make  by  his  will," 
and  that  he  should  give  the  remainder  or  overplus  of  his 
property,  8  fter  payment  of  the  legacies,  to  his  sister,  Catherine 
Yapp,  and  that  he  would  make  or  appoint  her  his  executor.  + 
He  also  bm  ore,  that  "  some  days  after  he  wrote  out  the  testator's 
will,  and  by  his  directions,  made  some  alterations ;  and  upon 
[  *^^  ]  being  asked  *what  he  meant  to  give  the  Yapps  (meaninc^ 
Catherine  Yapp,  the  executrix's  two  sons),  he  said,  "  he  should 
or  would  not  leave  them  any  thing,  as  he  should  appoint  Kate 
(meaning  their  mother),  his  executor,  and  she  might  do  what 
she  would  with  it."  He  swore,  also,  that  the  testator  said, 
'*  that  the  deponent  would  have  a  good  deal  of  trouble,  as  his, 
the  testator's  sister,  was  no  scholar,  and  only  a  woman,  and  that 
the  deponent  was  to  keep  the  account  of  the  property  for  her." 

Mr,  Bell,  and  Mr.  Pepys,  for  the  plaintiffs : 
It  was  held,  on  the  demurrer,  that  Catherine  Yapp  was  not 
entitled  on  the  face  of  the  will ;  the  Court  inferrinpj,  from  the 
direction  in  the  will,  **  to  keep  a  proper  account,"  that  she  was 
not  meant  to  take  beneficially.  The  defendant,  the  executor  of 
Catherine  Yapp  who  died  after  the  demurrer  was  overruled,  has 
now,  on  the  bill  of  revivor  and  supplement,  entered  into  parol 
evidence  with  a  view  of  shewing  that  the  testator  intended 
Catherine  Yapp  to  take  the  residue  beneficially,  and  the  evidence  is 
favourable  to  his  claim,  if  such  evidence,  be  admissible.  ♦  *  * 
t  The  word  *'  executor  "  waa  used  in  the  deposition. 
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The  Vice-Chancbllor  (stopping  the  defendant's  counsel) :  aLADDisn 

1*. 

Parol  evidence  is  not  admissible  to  contradict  a  *will ;  and  if  Yapp. 
tbe  will  contain  express  declarations  that  the  executor  is  to  be  a  [  *^^  i 
trustee,  evidence  cannot  be  received  against  the  effect  of  that 
declaration ;  but  if  there  be  no  express  declaration  of  trust  in 
the  will,  and  only  circumstances  which  afiford  inference  or 
presumption  of  trust  in  the  executor,  there  parol  evidence  is 
admissible  to  answer  that  inference  or  presumption. 

Here  the  testator  has  appointed  his  sister,  Catherine  Yapp, 
sole  executrix,  and  Parlour  his  trustee,  and  he  directs  that  she 
and  Parlour  shall  have  power  jointly  to  call  up  all  monies  due 
upon  bonds,  notes  or  any  other  securities,  to  discharge  his 
funeral  expenses,  debts  and  legacies,  as  soon  as  they  shall  think 
meet  after  his  decease,  keeping  a  proper  account  of  the  same. 
It  appeared  to  me,  on  the  argument  of  the  demurrer,  that  these 
words  afforded  an  inference  or  presumption  that  she  was  not  to 
take  the  residue  beneficially,  for  otherwise,  no  account  on  her 
part  was  necessary  ;  but  the  evidence  explains  this  passage  in 
tbe  will.  It  appears  by  the  testimony  of  Parlour,  that  four  days 
before  the  will  was  made,  the  testator  told  him  that  he  meant  to 
give  the  overplus  of  his  property,  after  payment  of  the  legacies, 
to  his  sist«r,  and  to  make  her  executor ;  and  in  a  conversa- 
tion, when  the  will  was  making,  he  said  he  would  not  give 
Catherine  Yapp's  sons  anything,  as  he  would  appoint  Kate 
(meaning  Catherine  Yapp),  as  his  executor,  and  she  might  do 
what  she  would  with  it.  The  witness  further  states,  that  when 
he  was  writing  the  will,  wherein  the  witness  *was  appointed  a  [  •fio  ] 
trustee,  the  testator  said,  ''that  as  his  sister  was  no  scholar,  and 
only  a  woman,  that  he.  Parlour,  was  to  keep  the  accounts  of  the 
property  for  her."  The  inference  or  presumption,  therefore, 
from  the  direction  to  keep  accounts  in  the  will,  is  explained  ; 
and  it  now  appears  there  was  no  reason  for  the  testator  naming 
Parlour  as  the  trustee  only,  and  his  sister  executrix,  as  they  were 
to  have  the  same  powers,  but  because  he  meant  the  latter  to  take 
the  residue  beneficially. 

The  bill  must  be  dismiHsed, 
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im  MICHELL   v.   MICHELL   and   Otiieks. 

^^^'  (5  Maddock,  69—72.) 

LsAOB,  V.-C.  Bequest  to  E.  and  M.  *•  of  all  and  sinjiulur  bis  plute,  linen,  china, 

[  69  ]  houAehnld  goods  and  furniture  nnd  effects  that  he  should  die  possessed 

of: "  au<l  a  devise  in  trust  of  a  real  estate,  and  out  of  the  monies  to 
arise  frotii  the  sale  thereof,  to  pay  funt  ral  expenses,  money  due  on 
mortgage  and  all  other  debts,  i  nd  the  residue  ainongi-t  the  testator  s 
children:  Held,  th^it  the  word  *'effec-ts*'  was  not  restricted  by  the 
context,  but  included  all  the  p.rsonal  estate,  az>d  that  the  same  was 
not  liable  to  the  payment  of  debts. 

John  Michell,  by  his  will,  9th  January,  1810,  after  devising  a 
messuage  and  premises  to  his  dau^^hters  Elizal)eth  and  Mary 
Michell,  two  of  the  defendants,  and  to  their  heirs,  &c.  as  tenants 
in  common ;  and  also  a  garden,  orchard  and  premises ;  and  all 
and  singular  his  plate,  linen,  china,  household  poods,  and  ^ 
furniture  and  effects  that  he  should  die  possessed  of,  devised 
unto  his  two  sons  Kichard  and  Edward  M  chell,  the  two  other 
defendants  all  his  estate  called  Holsome,  and  all  other  his 
messuages  or  tenements,  lands,  hereditaments,  real  estate  and 
estates  whatsoever,  upon  trust,  that  they  or  the  survivor,  his 
heirs,  &c.  should  sell  the  same :  and  out  of  the  monies  to  arise 
from  the  sale,  to  pay  his  funeral  expenses,  and  the  costs  of 
proving  his  will ;  and  in  the  next  place  to  retain  all  sum  and 
sums  of  money  then  due,  or  thereafter  to  grow  due  from  him  to 
them  respectively,  on  mortgage,  bond  or  memorandum,  and  the 
interest  thereof  respectively ;  and  should  also  pay  h11  such  other 
[  vo  ]  debt  and  debts,  of  what  nature  or  kind  *soever.  as  should  be  due 
from  him  to  any  other  person  or  persons  at  tlie  time  of  his 
decease,  and  divide  the  residue  of  the  trust  mon  es  between  his 
five  children ;  viz.  the  plaintiff,  Eichard  and  Edward  Michell, 
and  Elizabeth  and  Mary  Michell,  their  executors,  &c.  to  be 
equally  divided  between  them,  the  same  to  be  vested  interests  in 
such  children,  at  his  death;  and  he  further  directed,  until  such 
sale  as  aforesaid,  the  rents  should  be  paid  to  such  persons,  and 
in  the  same  proportions  as  the  proceeds  of  the  sale  were 
applicable. 

t  In  the  brief,  the  word  "and,*  in  this  p'ace,  wa>*  on  ittwl,  but  it  appeared 
in  the  probale  of  the  will. 
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By  a  codicil,  19th  January,  1810,  the  testator,  after  reciting  Michbll 
the  bequests  to  his  two  daugnters,  directed  that  f  either  of  them  michbll. 
should  die  in  his  lifetime,  the  share  of  such  daughter  should 
devolve  on  her  surviving  sister.  The  testator  died  7th  December, 
1811,  leaving  the  plaintiff,  his  eldest  son  and  heir  at  law,  and 
the  said  Richard  and  Euward  Michell,  Elizabeth  and  Mary 
llichell,  survivors;  and  Eichard  and  Edward  Miche  1  proved  his 
will  and  codicil,  and  entered  into  possession  of  the  testator's  real 
and  personal  estate. 

The  bill  stating  the.  e  facts,  prayed,  as  against  Bichard  and 
Edward  Michell,  the  usual  accounts  of  the  testator's  personal 
estate  and  efiiects,  not  specifically  bequeathed;  and  al^o  an  account 
of  the  testator's  real  estates  devised  to  them  in  trust ;  and  that 
the  trusts  might  be  performed,  and  that  the  testator's  personal 
estate,  not  specifically  bequeathed,  might  be  applied  in  payment 
of  his  funeral  expenses  and  debts ;  and  that  the  real  estates 
devised  in  trust,  might  be  sold ;  and  if  the  personal  estate,  not 
specifically  bequeathed,  should  not  be  sufficient  to  pay  the 
funeral  expenses  and  debts,  that  a  competent  part  of  the  monies 
to  be  *produc€d  by  sale  of  the  trust  estates  might  be  applied  in  [  *7i  | 
payment  of  the  same ;  and  that  one-fifth  of  the  whole  of  the 
monies  to  be  produced  by  the  sale  of  the  trust  estates,  in  case 
the  testator's  personal  estate,  not  specifically  bequeathed,  should 
be  sufficient  to  pay  his  funeral  expenses  and  debts,  might  be 
paid  to  the  plaintiff;  but  in  case  the  same  should  not  be 
sufficient,  then  one-fifth  part  of  the  residue  onl}-,  after  the 
payment  of  such  funeral  expenses  and  legacies ;  and  for  a 
receiver- 

The  first  question  was,  whether  the  word  **  effe  ts,"  used  in  the 
bequests  to  the  testator's  two  daughters,  passed  the  whole  of  his 
personal  estate,  or  whether  on'y  such  property  as  was  ejxuidem 
*jnieri»  with  the  property  expressed  before  the  word  **  effects;" 
viz.  "  plate,  linen,  china,  household  goods  and  furniture  .  "  And 
the  second  question  was,  whether,  if  the  word  *'  effects  "  passed 
the  personal  estate  to  the  daughters,  they  did  or  did  not  take  it 
exempt  from  deb^s. 

Mr.  HeaUl,  and  Mr.  Hitids,  for  plaintiff. 
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Mtciiell  Mr.  Bell,  and  Mr.  Wray,  for  defendants  Richard  and  Edward 

MicHBLT.     Michell ;    Mr.  Palmer  for  the  defendants   Elizabeth  a.id  Mary 
Michell. 

1  was  not  present  during  the  argument. 

The  Vice-Chancellor: 

The  word  **  eflfects,"  used  simjAiciter,  will  carry  the  whole 
[  *72  ]  personal  estate,  as  a  gift  "of  all  my  effects,'*  *  without  more. 
But  it  is  frequently  used  in  a  restricted  sense,  meaning  '*  goods 
and  moveables, '*  as  in  the  common  expression  of  ''  furniture  and 
effects.**  In  every  case  the  Court  has  to  collect  from  the  context 
the  particular  sense  in  which  the  testator  has  intended  to  use  it. 
In  Campbell  v.  Prescotty^  there  were  added  to  the  word  "  effects," 
**  of  what  nature  and  kind  soever  ;  *'  and  this  addition  excluded 
its  restricted  sense.  And  it  appears  to  me,  that  the  words  which 
follow  **  effects,"  in  the  present  case,  '*  that  he  shall  die  possessed 
of,*'  lead  to  the  same  conclusion.  It  is  further  to  be  observed, 
that  the  words  here  are  not  *'  household  goods,  furniture  and 
effects,"  but  **  household  goods  and  furniture,  a*td  effects,"  which 
imports  a  distinct  sense  in  the  word  **  effects,"  particularly 
with  the  addition  of  the  words  ''  that  he  shall  die  possessed 
of,"  and  further,  unless  this  testator  intended  to  describe  his 
general  personal  estate  by  the  word  **  effects,*'  he  has  omitted  all 
notice  of  it  in  his  will.  I  think,  therefore,  the  best  construction 
here  is,  that  this  testator  meant  to  give  to  his  daughters  all  the 
effects  which  he  should  die  possessed  of,  or  in  other  words,  all  his 
personal  estate. 

With  respect  to  the  second  question,  the  case  of  Greene  v. 
(rreene,l  is  precisely  in  point.  I  had  occasion  there  to  consider 
all  the  cases  upon  the  subject  fully,  a  d  I  must  say  here,  as  I 
said  there,  that  this  testator  meant  his  real  estate  should  be  the 
primary,  and  not  the  auxiliary,  fund,  for  the  pajment  of  his 
funeral  expenses  and  debts. 

t  15  Ves.  500.  t  20  R.  R.  '2S4  (4  Madd.  148). 
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FOi;SYTH   V.   MANTON.t  i^-'^^ 

(5  Maddock,  78—79.)  "^^  * 

Terms  of  compromise  of  a  suit  and  an  action,  agreed  upon  out  of   Lkach,  V.-O 
(  ourt,  and  afterwards  disregarded,  cannot  be  enforced  on  a  motion  in  [  78  ] 

the  suit. 

In  August  last,  notice  was  given  to  the  defendant,  that  an 
application  would  be  made  by  the  plaintiff  that  the  defendant 
might  stand  committed  for  the  breach  of  an  injunction  which  had 
been  issued  to  restrain  him  from  making  or  vending  certain  gun 
locks  and  machinery. 

Before  the  motion  was  made,  the  defendant  proposed  to  com- 
promise all  matters  in  dispute ;  and  it  was  agreed  that  the  defen- 
dant should  have  licence  to  make  and  sell  gun  locks  and  pistol 
locks  upon  the  principle  of  the  plaintiff's  invention,  (for  which  a 
patent  had  been  granted  to  him,)  during  the  term  of  the  patent, 
provided  they  were  not  sold  to  any  other  gunmaker,  or  for  the 
purpose  of  re-sale ;  and  it  was  agreed  in  consideration  of  such 
licence,  and  in  satisfaction  of  the  damages  and  costs  claimed  by 
the  plaintiff,  the  defendant  should  pay  the  sum  of  800/.  with  the 
costs  of  the  agreement,  and  of  all  costs  sustained  in  any  *action  [  '79  ] 
or  suit  between  the  plaintiff  and  defendant,  and  the  money  was  to 
be  paid  by  certain  fixed  instalments,  and  a  warrant  of  attorney 
was  to  be  given  to  secure  the  money. 

The  defendant  afterwards  refused  to  execute  the  warrant  of 
attorney,  and  having  paid  the  first  instalment,  refused  to  pay  the 
second.  The  plaintiff  then  proceeded  in  his  action  at  law,  against 
the  defendant,  for  the  second  instalment,  and  gave  notice  of  trial, 
upon  which  the  defendant,  executed  a  cognovit  for  1,000/.  and 
agreed  that  a  bill  of  costs,  amounting  to  198/.  incurred  in  the 
Chancery  suit,  should  be  taxed  by  two  gentlemen,  and  if  they 
differed,  by  one  of  the  Masters  of  the  Court  of  Chancery,  and 
that  the  amount  of  the  taxed  costs,  together  with  the  sum  men- 
tioned in  the  cognovit,  should  be  considered  as  the  sum  due 
from  the  defendant.  Afterwards,  the  defendant  neglected  to 
attend  the  time  appointed  for  the  taxation  of  costs. 

t  Pryrr  v.  OrihUe  (1875)  L.  R.  10  Ch.  534,  44  L.  J.  Ch.  676. 
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R.B. 


Forsyth 

V 

Makton. 


Mr.  RomiUy  now  moved  that  it  might  be  referred  to  one  of 
the  Masters  to  tax  the  plaintiff's  costs  in  this  suit  pursuant  to 
such  agreement,  and  the  cognovit  given  by  the  defendant  in  the 
cause  bet  .een  the  parties  depending  in  the  Court  of  King's  Bench, 
and  also  the  costs  of  this  application. 

Thk  Vice-Chancellor: 

This  Court  has  no  jurisdiction  to  enforce  an  agreement  which 
is  no  part  of  the  suit,  but  has  been  privately  come  to  by  the 
parties  out  of  Court,  and  has  not  been  made  an  order  of  Court. 

Motion  refivsed. 


1820. 
July  10. 

Leach,  V.-C. 

[99  1 


MOUSE   r.    MARQUIS   OF   OliMONDE. 

(d  Maddock,  99—117.) 

A  toHt  itrix  by  her  will  limited  certain  estates  to  her  daughter  I^ady  O. 
for  life.  RHmaiiider  to  her  first  and  other  sons  succes.«ively  in  tail 
male;  remainder  to  her  daughters  as  tenants  in  omihou  in  tail  general; 
and  if  an  only  nurviviiig  daughter,  to  her  in  tail  general;  and  in  default 
of  ah  Huch  ijwue  of  Lady  O.  to  trustees  for  1,000  years,  upon  trust,  to 
raise  certain  legacies  as  she  shoul .  bequeath,  by  any  codicil  or  codicils ; 
and  she  afterwards  by  cndicil  beqieathei  certain  legacies,  after  the 
decease  and  failure  of  issue  of  her  daughter  Lady  O.  I^ady  O.  died 
without  issue :  IK«ld,  that  the  words  importing  a  general  failure  of  i.s?ue 
must  bo  treated  as  referring  to  the  particular  classes  of  issue  mentioned 
in  the  will. 

^yote, — This  decision  was  aflarmed  on  appeal  by  Lord  Eldon, 
L.C.,  as  leported  in  1  Russel',  382.— 0.  A.  S.] 


1820.  EADE   V.    EADE. 

J'^h^^'  ^0  Madd..ck,  Il«-  121.) 

Leach,  V.-C.  ,y  precatory  trust  cannot  be  implied  unless  there  is  sufficient  certainty 

[  118  ]  nf  the  fubjoct  matter  to  be  co.upnsed  in  such  trust. 

The  will  of  George  Eade,  14th  June,  1814,  was  thus:  *'I 
direct  that  all  ray  just  debts  and  funeral  expenses  may  be  paid. 
I  give  all  the  remainder  of  my  effects,  cash,  goods,  plate,  books, 
&c.  of  every  description,  to  my  wife,  Alice  Eade  Eade,  (the 
plaintiff,)  requesting  that  she  will  at  her  death  leave  200L  to 
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each  of  the  Miss  Nortons,  and  leave  the  remainder  of  her  pro-        Eaoe 
perty  to  my  nephews,  George  and  William  Bade,  in  such  propor-        B2i)E. 
lions  as  she  thinks  proper.      I  request,  as  a  favour,  that  my 
brother  Jonathan  Bade  and  Mr.  Thomas  Bodley,  will  act  with 
her  as  joint  executors  to  this  my  last  will  and  testament/' 

Alice  Bade  Bade  filed  her  bill,  claiming  to  be  absolutely 
entitled  to  the  clear  residue  of  the  testator*s  personal  estate, 
after  payment  of  his  debts,  funeral  and  testamentary  expenses. 

The  questions  made  were,  whether  the  defendants,  Susanna 
Norton,  Ann  Norton  and  Blizabeth  Norton,  were  respectively 
entitled,  as  a  vested  interest  in  them,  to  200Z.  on  the  death  of 
the  plaintiff?  and  whether  George  Bade  and  William  Bade  were 
entitled  to  the  *remainder  of  the  testator's  property,  after  the  [•H9] 
death  of  the  plaintiff ;  or  whether  the  plaintiff  was  entitled  to 
the  property  absolutely  ? 


Mr.  Healdy  and  Mr.  Phillimore,  for  the  plaintiff.     *     *     *  1 120  ] 

Mr.  Bell,  and  Mr.  Daniell,  for  the  defendant,  Bodley,  and 
the  Miss  Nortons. 

Mr.  Home,  and  Mr.  Shudwell,  for  the  defendants,  George 
and  WilUam  Bade.     *     *     ♦ 


The  Vice-Chancellor  : 

A  request  or  recommendation  will  raise  a  trust,  if  the  objects 
and  the  property  are  described  with  such  certainty  that  the 
Court  can  execute  it.  The  defendants,  the  Miss  Nortons,  are 
plainly  entitled  to  the  legacies  of  200/.  each  ;  and  if  the  testator 
had  requested  his  wife  at  her  death  to  leave  the  remainder  of  his 
property  to  George  and  William  Bade,  there  would  have  been  a 
clear  trust  in  their  favour,  because  the  remainder  of  the  testator's 
property  could  have  been  ascertained.  I  cannot  say,  that  by  the 
remainder  of  her  property  at  her  death,  he  meant  the  remainder 
of  kis  property.  It  must  be  understood  to  mean  such  property 
as  she  happened  to  possess  at  her  death,  from  whatever  source 
derived. 


[121] 


•:s6 
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[r.r. 


Radb 

r. 
Kade. 


This  testator  having  therefore,  in  effect,  left  his  wife  at  liberty 
to  deal  with  the  remainder  of  his  estate  as  she  pleased,  his 
request  as  to  the  uncertain  property  of  which  she  might  be  pos- 
sessed at  her  death,  cannot  create  a  trust.! 


1820. 
July  22. 

Lbach,  V.-C. 
[123] 


[124] 


SURMAN   V.   SURMAN. 

(5  Maddock,  123—124.) 

A  testamentary  gift  for  life  or  widowhood,  with  a  power  of  disposal 
of  the  capital  inter  vivos,  and  a  gift  over  on  death  or  marriage  of  so 
much  of  the  capital  as  should  then  remain:  Held,  that  the  ultimate 
gift  was  valid. 

The  question  in  this  cause  was  as  to  the  construction  of  the 
following  bequest :  '^  And  as  to  my  household  goods,  stock  in 
trade,  book  debts,  monies,  and  all  other  personal  estate  that  I 
shall  die  possessed  of,  after  and  subject  to  the  payment  of  my 
just  debts,  funeral  and  testamentary  expenses,  I  give  and 
bequeath  the  same  to  my  said  wife,  for  her  life,  or  widowhood, 
with  power  for  her  to  use,  apply,  employ,  and  appropriate  the 
same  as  she  thinks  proper,  for  her  own  benefit,  and  the  proper 
maintenance  of  my  said  nephew  and  daughter-in-law  during 
their  respective  minorities;  and  upon  her  decease,  or  second 
marriage,  I  give  and  bequeath  the  same,  or  so  much  as  shall 
then  remain,  unto  my  said  nephew,  Henry  Surman,  and  my 
daughter-in-law,  Mary  Handy,  equally,  share  and  share  alike ; 
and  my  will  is,  that  my  wife  shall  maintain  and  provide  clothes, 
and  educate  my  said  nephew,  and  permit  him  to  reside  with  her 
so  long  as  he  shall  behave  himself  properly,  and  be  sober  and 
diligent,  to  the  satisfaction  of  my  trustees ;  and  I  request  them 
to  advise  with  and  assist  my  wife  in  the  management  of  my 
affairs,  and  give  them  51.  each  for  the  trouble  they  will  have 
therein ;  and  I  appoint  my  said  wife  sole  executrix.*' 

Mr.  Trotcer,  and  Mr. ,  for  the  plaintiffs. 

Mr.   Bell,   and  Mr.   Girdlestone,   for    the   defendant,   the 
executrix. 

t  See  next  ca^e,  and  Curtu  v.  Rip f  on,  p.  327,  below. 
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The  Vice-Chancellor  was  of  opinion  that  the  widow  was  surmax 
entitled  to  the  inheritance  for  her  life,  or  widowhood,  with  a  surman. 
power  to  apply  any  part  of  the  capital  for  her  own  benefit,  and 
the  proper  maintenance  of  her  nephew  and  daughter-in-law 
during  their  respective  minorities ;  and  that  in  case  of  the 
second  marriage,  or  c  n  the  death  of  the  widow,  the  remainder  of 
the  capital  unapplied  was  well  limited  to  the  nephew  and 
daughter-in-law. 


ELLIOTT,   BY  HER  NEXT   Fkiend,    V.    CORDELL.t  1820. 

(5  Maddock,  149—1 67. )  iJj^J  ^^; 

liegacy  to  a  mame<1  woman  of  the  dividends  of  9,000/.  3  per  cents, 
during  her  life,  with  a  bequest  over.  The  husband  and  wife  join  in  a  Leach,  V.-C. 
sale  of  this  life  interest,  and  the  husband  becomes  a  bankrupt.  On  a  [  149  ] 
bill,  filed  by  the  wife  against  the  purchaser,  insisting  on  a  provision : 
Held,  that  though  the  <  ourt  could  have  compelled  a  provision  by  the 
husband  on  his  bankruptcy,  a  piirchaser  is  not  compellable  to  make 
such  provision. 

B.  Hemming,  by  his  will,  5th  March,  1800,  bequeathed  to  his 
five  executors,  the  interest  and  dividends  of  9,000i.  Imperial  three 
per  cent.  Bank  Annuities ;  and  directed  that  the  same  should  be 
applied  in  and  towards  the  discharging  of  a  debt  of  300/.  and 
interest  due  from  Jas.  Elliott,  the  husband  of  the  plaintiff,  to 
one  Nelson ;  and  in  the  next  place  towards  discharging  a  debt  of 
600/.  and  interest,  due  from  Elliott  to  one  Willan  ;  and  lastly,  in 
discharging  a  debt  of  500/.  *interest,  due  from  Elliott  to  one  [  •i5o  ] 
Stringer ;  and  when  and  so  soon  as  such  debts  should  be  dis- 
charged, the  testator  gave  unto  the  plaintiff,  by  the  description 
of  his  niece  Mary  Elliott,  wife  of  the  said  Jas.  Elliott,  the 
interest  and  dividends  of  the  said  9,000/.  Imperial  Annuities, 
during  her  life,  with  a  bequest  over  of  the  Annuities  after  her 
death.  The  testator  died  soon  after  the  making  of  his  will,  and 
three  of  the  executors  proved  the  same.  The  assets  were  suffi- 
cient for  the  payment  of  the  testator's  debts  and  legacies. 

t  As  between  the  wife  and  the  iforrw  (18  79)  1 1  Ch.  D.  7^9, -J 8  L.  J. 

hasbmd's    general    assignees,     the  Ch.  408,  and  the  cases  there  cited 

wife's  equity  out  of  her  life  interest  on  this    subject,  which  is  now  of 

is  the  same  as  her  equity  out  of  her  rapidly  dimini9hing  importance    in 

absolute  interest.     See    Tauntim  v.  English  law. — 0.  A.  S. 
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Elliott  In  1810  JaB.  Elliott,  the  husband  of  the  plaintiff,  granted  an 

CoBDELL.  annuity  of  168/.  during  the  life  of  the  plaintiff,  to  the  defendant 
Cordell,  for  the  sum  of  999/.,  and  Elliott  and  the  plaintiff,  on 
the  7th  April,  1810,  assigned  their  interest  in  the  dividends  of 
the  9,000/.  Imperial  three  per  cent.  Annuities  to  the  defendant 
Cordell,  as  a  security  for  the  due  payment  of  the  annuity ;  and 
as  a  further  security,  Elliott  gave  a  warrant  of  attorney.  In 
October,  1813,  Jas.  Elliott,  the  son,  proposed  to  the  defendant  to 
purchase  the  whole  life  interest  of  his  father  in  the  9,000/.  Impe- 
rial three  per  cents.;  and  on  the  21st  October,  1813,  he,  and  the 
plaintiff  his  wife,  and  the  defendant  Cordell,  in  consideration  of 
the  sum  of  1,650/.  conveyed  their  whole  interest  in  the  9,000/. 
Imperial  three  per  cents.,  and  also  the  dividends  from  that  time, 
to  John  Springall,  his  executors,  administrators  and  assigns,  to 
hold  the  same  in  trust  for  the  defendant,  his  executors,  adminis- 
trators and  assigns,  to  the  intent  that  the  annuity  of  168/.  might 
be  kept  on  foot.  And  by  the  same  deed,  in  consideration  of  999/. 
the  purchase  money  for  the  said  annuity  of  163/.;  and  also  in 
consideration  of  the  further  sum  of  651/.  therein  mentioned  to 
[  •161  ]  be  paid  by  the  defendant  to  the  said  James  *Elliott  the  elder, 
with  the  privity  of  the  plaintiff,  they,  James  Elliott  the  elder, 
and  plaintiff  his  wife,  granted,  &c.  unto  the  defendant,  his  exe- 
cutors, administrators  and  assigns,  the  whole  of  the  dividends  of 
said  9,000/.  Imperial  three  per  cent.  Bank  Annuities,  to  hold 
unto  the  defendant,  his  executors,  &c.  during  the  life  of  the 
plaintiff,  subject  to  the  annuity  of  163/.  assigned  to  Springall,  in 
trust  for  the  defendant.  By  another  indenture,  dated  also  on 
the  21st  October,  1813,  between  James  Elliott  the  elder,  and  the 
plaintiff  his  wife,  of  the  first  part,  James  Elliott  the  younger,  of 
the  second  part,  the  defendant,  of  the  third  part,  and  John 
Springall,  of  the  fourth  part,  the  interest  of  James  Elliott  the 
elder,  and  the  plaintiff  his  wife,  and  also  of  James  Elliott  the 
younger,  in  certain  leasehold  premises,  was  demised  to  Springall, 
his  executors,  administrators  and  assigns,  during  all  the  residue 
of  an  unexpired  term  of  ninety-nine  years,  except  the  last  twenty 
days,  in  trust  for  the  defendant,  his  executors,  administrators 
and  assigns,  to  the  end  and  intent  to  protect  and  defend  the 
defendant,  his  executors,  administrators,  and  assigns ;  and  also 
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said  dividends  and  interest  of  said  9,000Z.  Imperial  three  per  Elliott 
cent.  Bank  Annuities,  of,  from  and  against  all  claim  and  demands  cordkll. 
whatsoever,  either  at  law  or  in  equity,  or. otherwise,  of  or  by  said 
plaintiff,  or  any  other  person  or  persons  whomsoever,  for 
maintenance  or  otherwise ;  and  from  all  actions,  suits,  costs, 
damages  and  expenses  which  defendant,  his  executors,  adminis- 
trators and  assigns,  or  said  John  Springall,  his  executors, 
administrators  and  assigns,  might  sustain  by  reason  of  any 
interest  therein,  ox  demand  or  otherwise  ;  but  nevertheless  to  per- 
mit the  plaintiff  and  her  assigns,  or  other  the  person  or  persons 
entitled  thereto,  to  receive  the  rents  of  the  *premises  thereby  [  •152  ] 
demised  for  such  time  as  defendant,  his  executors,  &c.  should  be 
in  the  actual  enjoyment  of  the  interest  and  dividends  of  the  sum 
of  9,000Z.  three  per  cents,  according  to  the  deed  of  assignment 
last  mentioned,  and  subject  thereto ;  and  after  the  decease  of 
the  plaintiff,  and  full  payment  of  the  interest  and  dividends  of 
said  9,000Z.  three  per  cents,  up  to  her  decease,  in  trust  for  James 
Elliott  the  younger,  his  executors  or  administrators,  or  other  the 
person  or  persons  entitled  thereto,  and  to  assign  the  same  as  he 
or  they  should  direct,  and  James  Elliott  the  younger  covenanted 
with  defendant,  that  he,  his  executors,  &c.  would  save  harmless 
the  defendant,  his  executors,  &c.  from  all  titles,  claims  or 
demands,  either  at  law  or  in  equity,  of  or  by  the  plaintiff,  or  any 
other  person  or  persons  whomsoever,  either  for  maintenance,  or 
otherwise,  and  from  and  against  all  actions,  suits,  costs,  damages 
and  expenses,  which  defendant,  hi^  executors,  &c.  or  John 
Springall,  his  executors,  &c.  might  be  put,  to  suffer,  or  sustain, 
by  reason  of  any  such  titles,  &c.  or  otherwise. 

On  the  15th  January,  1817,  a  commission  of  bankruptcy 
issued  against  James  Elliott,  under  which  he  was  found  bankrupt. 
The  bill  filed  on  behalf  of  the  plaintiff,  by  her  next  friend,  after 
stating  the  foregoing  facts,  further  stated  that  she  had  three 
children  dependent  upon  her,  whom,  in  consequence  of  the 
assignment  to  the  defendant,  she  is  unable  to  support ;  and 
insisted  that  under  the  circumstances,  the  assignment  of  the 
dividends  of  the  9,000/.  three  per  cents,  ought  to  be  set  aside,  or 
ordered  to  stand,  as  a  security  only  for  what  should  be  found 
due  for  principal  and  interest,  upon  an  account  to  be  taken  ;  and 
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Elliott  that  in  the  mean  time  *the  plaintiff  was  entitled  to  some  portion 
CoRDBLL.  ^'  ^^^  dividends  of  the  said  9,000Z.  three  per  cents,  for  the  support 
[  *ibz  J      of  herself  and  her  children. 

The  bill  then  charged  several  circumstances  to  shew  that  the 
assignment  of  the  dividends  of  the  9,000Z.  was  fraudulently 
obtained ;  and  prayed,  that  the  assignment  might  be  set  aside 
and  declared  fraudulent  and  void  ;  and  that  the  annuity  granted 
to  the  defendant,  charged  upon  the  dividends,  might  also  be 
declared  fraudulent  and  void,  so  far  as  respected  the  charge 
thereof  upon  the  dividends,  and  that  an  account  might  be  taken 
of  such  sums  of  money  received  by  the  defendant,  or  for  his  use, 
on  account  of  the  annuity,  and  on  account  of  the  dividend  of 
the  9,000Z.  three  per  cents.  The  defendant,  by  his  answer, 
insisted  on  the  validity  of  the  deed,  and  wholly  denied  the 
imputations  of  fraud. 

The  only  question  made,  was,  whether  the  wife  had  an 
equity  for  a  provision  out  of  this  life  interest  against  the  de- 
fendant ? 

Mr.  Bell,  and  Mr.  Parker,  in  support  of  the  bill. 

Mr.  Lovatty  for  the  bankrupt,  [cited  Lady  Elibank  v.  Mon- 
tolieu,\  Murray  v.  Lord  Elibank,l  Wright  v.  Morley,%  and  many 
other  cases,  to  which,  in  the  present  state  of  the  law,  it  is 
unnecessary  to  refer] . 

[  165  1  Mr,  Haii,  and  Mr.  Barber,  for  the  defendants.     ♦     ♦     ♦ 

The  Vice-Chancellor: 

This  is,  I  believe,  a  new,  and  certainly  a  very  important  point ; 
I  will  look  carefully  into  all  the  authorities,  and  deliver  my  opinion 
on  a  future  day. 

Avg.  10.  On  this  day  the  Vice-Chancbllor  gave  his  judgment  to  the 

following  effect : 

I  find  no  authority  for  the  equity  claimed  by  the  wife  as  against 

+  5  R.  E.  151  (5  Yes.  737).  §  8  E.  E.  69  (11  Vee.  12). 

J  7  E.  B.  346  (10  Vo8.  84). 
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the  particular  assignee,  in  the  case  of  *an  interest  given  to  the      Elliott 
wife  for  her  life ;   and  it  does  not  follow  as  a  corollary  or  con-     oordbll. 
sequence  from  any  established  doctrine  of  the  Court.    Where  an      [  •I56  ] 
absolute  equitable  interest  is  given  to  the  wife,  the  Court  will  not 
permit  the  husband  to  possess  it,  without  making  a  provision  for 
the  wife,  or  her  express  consent ;  and  all  who  claim  under  the 
husband  must  take  his  interest  subject  to  the  same  equity.     But 
where  an  equitable  interest  is  given  to  the  wife,  for  her  life  only, 
this  Court   does   permit  the  husband   to  enjoy  it  without  the 
consent  of  the  wife,  and  without  making  any  provision  for  her. 
It  is  true,  that  if  the  husband  desert  his  wife,  and  fail  to  perform 
the  obligation  of  maintaining  her,  which  is  the  condition  upon 
which  the  law  gives  him  her  property,  this  Court  will  apply  any 
equitable  interest  which  he  retains  for  the  life  of.  the  wife,  either 
wholly,  or  in  part,  for  the  maintenance  of  the  wife;  and  if  the 
husband  becomes  bankrupt,  or  takes  the  benefit  of  an  Insolvent 
Debtors  Act,  this  Court  will  fasten  the  same  obligation  of  main- 
taining the  wife  out  of  the  property  of  this  description  which 
devolves,  by  act  of  law,  upon  the  general  assignee ;  for  when 
the  title  of  such  assignee  vests,  the  incapacity  of  the  husband  to 
maintain  the  wife  has  already  raised  this  equity  for  the  wife ; 
but  the  same  principle  does  not  necessarily  apply  to  a  particular 
assignee,   for  a   valuable    consideration,   who    purchased    this 
interest  when  the  husband  was  maintaining  the  wife,  and  before 
circumstances  had  raised  any  present  equity  in  this  property  for 
the  wife,  whatever  may  be  the  force  of  general  reasoning  upon  it. 
If,  however,  I  considered  it  to  be  useful,  that  the  same  rule 
should  be  applied  to  the  particular  assignee,  as  to  the  general 
assignee,  which  may  be  doubted,  by  declaring  this  rule,  in  the 
♦absence  of  all  direct  authority,  and  of  all   authority  leading      [  *157  ] 
necessarily  to  the  same  conclusion,  I  fear  that  I  should  not  be 
administering  the  actual  law  of   this  Court,  but  I  should  be 
making  a  new  law,  and  I  cannot  venture  to  assume  such  a 
jurisdiction. 

The  real  foundation  of  this  suit  was  imputed  fraud,  but  as 
that  has  not  been  substantiated,  the  bill  must  be 

Dismissed^  with  costs,  to  be  paid  by  the  next  friend. 

V  2 
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i8?o  BAEKER  AND   XJx.   v.   EAYNER  and   Others. 

"^^lil  \\[  (5  Maddock,  208—218.) 

^^^'  ^'  Bequest  of  two  policies  on  a  life,  upon  certain  trusts.    The  amount  of 

T  »Ar.iT  \r  n  *^®  policies  was  received  by  the  testator:    Held,  that  the  legacies  were 

adeemed. 

[Note. — This  case  was  affirmed  on  appeal  by  Lord  Eldon,  L.C. 

as  reported  in  2  Russell,  122.— 0.  A.  S.] 


[208] 


1820.  DEERHUR8T  v.   DUKE  OF   ST.  ALBANS. 

Jiot.2S,  25,  ^.  Maddock,  232—280.) 

Lbach,  v.-c.        [Thb  decision  in  this  case  was  affirmed  by  Lyndhurst,  L.C, 
[  282  ]       but  was  ultimately  reversed  on  appeal  to  the  House  of  Lords. 
See  Tollemache  v.  Earl  of  Coventry,  2  CI.  &  Fin.  611 ;  8  Bligh, 
N.  S.  547.— 0.  A.  S.] 


ATTORNEY-GENERAL    v.   DUKE    OF    MARL- 
BOROUGH. 

(3  Maddock,  498.) 
[See  18  R.  R.  273,  279.] 


1821.  LLOYD  AND  Others  v.   LANDER  and   Others. 

Fehri^l.  (5  Maddock,  282— 291 .) 

Leaoh,  V.-C.  A  bankrupt  mortgagor  should  not  be  made  defendant  to  a  suit  for 

r  282  1  foreclosure. 

[  285  1  ^^  ^^^^  ^^^  ^be  simple  question  was,  whether,  on  a  bill  to 

foreclose  a  mortgage  of  a  copyhold  estate,  made  by  a  person  who 
afterwards  becomes  a  bankrupt,  and  whose  estates  had  not  been 
assigned  to  his  assignee,  the  bankrupt  was  a  necessary  party  ? 

[  287  ]  [Mr.  Ro88,  for  the  bankrupt,  who  demurred  to  the  bill.] 
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Mr  Sugden,  in  support  of  the  bill.     *     ♦     ♦  Lloyd 

V, 

Lakdeb. 
Thb  Vice-Chancbllor  said : 

Feb.  21. 

This  is  a  bill  of  foreclosure  filed  by  a  mortgagee  against  the         

assignee  of  a  bankrupt  mortgagor,  and  the  bankrupt  is  also  [288] 
made  a  party,  it  being  alleged  that  a  bargain  and  sale  of  the 
equity  of  redemption  has  not  been  made  to  the  assignee.  To 
this  bill  the  bankrupt  has  demurred,  insisting,  in  effect,  that  he 
ought  not  to  be  made  a  party  to  this  suit.  It  lies  upon  the 
plaintiff  to  shew  that  in  some  way  in  which  this  suit  may 
terminate  it  is  necessary  for  his  protection  that  the  bankrupt 
should  be  a  party ;  the  suit  must  terminate  either  in  redemption 
or  foreclosure.  If  the  assignee,  being  the  sole  defendant, 
redeem  the  plaintiff,  and  he  re-conveys  the  estate  to  him,  it  is 
not  alleged  that  the  absence  of  the  bankrupt  from  the  suit  *can  [  *289  ] 
be  a  prejudice  to  the  plaintiff.  The  only  question  is  whether, 
in  case  the  plaintiff  obtains  a  decree  of  foreclosure  against  the 
assignee  alone,  it  can  prejudice  the  plaintiff  that  the  bankrupt  was 
not  a  party  to  the  suit.  It  is  true  that  an  equity  of  redemption 
is  an  interest  in  real  estate ;  and  it  may  be  well  to  consider  the 
general  question,  whether  the  bankrupt  before  the  bargain  and 
sale  is  a  necessary  party  to  every  suit  in  which  the  plaintiff 
asserts  a  claim  upon  the  bankrupt's  real  estate  against  the 
assignees.  It  must  be  admitted  that  the  real  estate  of  the 
bankrupt  is  not  formally  taken  out  of  him  until  a  bargain  and 
sale  is  executed ;  but  the  effect  of  the  bankrupt  laws  is  imme- 
diately to  vest  the  real  estate  of  the  bankrupt  potentially, 
though  not  formally,  in  the  assignees.  They  can  call  for  the 
formal  transfer  at  their  pleasure,  and  the  real  estate  of  the 
bankrupt  is  as  much  bound  by  the  contracts  of  the  assignees  before 
the  bargain  and  sale,  as  it  is  afterwards.  Before  the  bargain 
and  sale,  therefore,  all  beneficial  interest  is  out  of  the  bankrupt, 
and  he  differs  from  every  other  person  who  in  form  retains  a 
legal  estate ;  that  he  has  no  power  of  affecting  that  estate ;  and 
that  it  passes  from  him,  not  by  his  own  act,  but  by  the  act  of 
others,  and  without  his  will.  Having  thus  neither  interest  nor 
power  in  the  subject  of  the  suit,  which  requires  to  be  bound  by 
the  decree  of  the  Court,  it  is  difficult  to  conceive  any  principle 
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Lloyd 
Landeb. 


upon  which  he  can  be  considered  as  a  necessary  party.  If  it  be 
said  there  is  a  possibility  that  the  bankrupt  may  hereafter 
acquire  the  property  of  his  real  estate,  unconverted,  by  payment 
of  20«.  in  the  pound  to  his  creditors,  the  answer  is,  that  such  a 
mere  possibility  is  not  an  interest ;  and  that  in  the  meantime 
his  estate  is  fully  represented  by  his  assignees,  and  is  bound  by 
their  acts  alone  out  of  Court,  and  must  be  equally  bound  by 
their  presence  alone  in  Court.     *     *     * 

The  demurrer  was  allowed. 


1821. 
Feb.  20,  28. 
March  6,  8. 

Leach,  V.-C. 

[297] 


BUSHBY   V.   MUNDAY.t 

(5  Maddock,  297—309.) 

Ih'oceedings  in  the  Court  of  Session  in  Scotland,  which  would  have 
been  restrained  by  injunction  if  prosecuted  in  an  action  in  England,  may- 
be so  restrained  if  the  Court  has  jurisdiction  in  perwmttm  over  the 
plaintiff  who  is  prosecuting  the  Scotch  litigation,  but  the  Court 
imposes  such  terms  as  may  be  proper  for  the  protection  of  the  person 
en 


The  bill  was  filed  to  set  aside  a  bond  for  5,000/.  and  interest, 
given  by  the  plaintiff,  to  Munday,  as  a  trustee  for  Cracroft,  in 
part  satisfaction  of  a  sum  won  at  play  by  Cracroft  of  the 
plaintiff,  which  bond  Cloves  had  purchased  of  Munday  for 
4,000/.  Injunctions  nisi  had  been  obtained  against  Gloves  and 
Munday,  and  a  motion  was  now  made  (without  prejudice  to  the 
exceptions  taken  and  allowed  to  the  answer  of  the  defendant 
Munday),  that  the  injunctions  already  granted  might  be  extended 
to  stay  any  proceedings  by  or  on  behalf  of  Cloves  or  Munday,  in 
the  Court  of  Session,  or  otherwise,  in  Scotland,  against  the 
plaintiff  or  his  estate,  upon  or  by  virtue  of  the  bond  in  question 
in  this  cause ;  and  notice  was  given  that  the  answer  of  Munday 
(though  excepted  to)  and  the  answers  of  Cloves  and  Cracroft 
would  be  read  upon  the  motion. 

Mr.  Bell,  and  Mr.  Duckworth,  in  support  of  the  motion  : 
Cloves  is  proceeding  in  his  own  name  in  Scotland  upon  the 
*  Hyman  v.  Helm  (1883)  24  Oh.  Div.  531. 
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bond  assigned  to  him ;  he  will  have  an  advantage  in  the  suit 
there  which  he  would  not  have  here.  Here  he  took  the  assign- 
ment of  the  bond  subject  to  all  the  equities  which  the  original 
obligee  was  subject  to,  and  the  answers  of  Cracroft  and  Munday 
might  be  used  as  evidence ;  no  such  advantage  could  be  had  in 
Scotland ;  there,  those  answers  could  not  be  read  as  evidence ; 
nor  is  there,  that  we  are  aware,  any  mode  in  Scotland  of  eliciting 
a  discovery  similar  to  a  bill  of  discovery  in  this  Court. 

Mr.  Hart,  Mr.  Heald,  and  Mr.  James,  contra  : 

The  Scotch  Courts  had  jurisdiction  of  the  suit  first,  and  the 
jurisdiction  of  the  Court  of  Session,  which  hath  both  legal  and 
equitable  powers,  is  sufficiently  ample  to  compel  every  necessary 
discovery.  The  plaintiff  is  a  Scotchman,  and  has  real  estates  in 
Scotland ;  the  proceeding  there  was  proper,  more  especially  as 
Bushby  was  abroad,  and  out  of  the  jurisdiction,  and  no  effectual 
proceedings  could  be  had  in  the  English  Courts.  Can  this  Court 
stop  proceedings  in  Scotland  ? 

The  Vicb-Chancbllor  : 

I  think  it  may.  Let  this  motion  stand  until  the  next  seal, 
and  let  inquiries  in  the  meantime  be  made  of  the  Scotch  lawyers, 
whether  the  Court  of  Session  admits  answers  to  a  bill  of  dis- 
covery in  this  Court,  to  be  read  there  as  evidence,  and  if  not, 
whether  they  have  the  means,  in  the  action  now  pending  there, 
of  compelling  a  discovery. 


Bush  BY 

V. 
MUNDAT. 


The  motion  came  on  again  this  day,  and  an  opinion  of  Mr. 
Cranstaun  was  read  by  Mr.  Bell,  [the  effect  of  which  sufficiently 
appears  from  the  judgment.] 

♦  *  The  invalidity  of  this  bond  arises  out  of  an  English 
Act  of  Parliament,  which  invalidates  securities  for  money  won 
at  play.  In  different  countries  different  policies  prevail ;  what 
the  law  is  as  to  gaming  securities  in  Scotland  must  be  found  in 
that  law;  it  may  be  very  different  from  ours:  English  Courts  are 
the  most  proper  forums  for  the  construction  of  English  Acts  of 
Parliament.  *  *  In  this  country,  the  assignee  of  a  bond  takes 
subject  to  all  the  equities  as  between  the  obligor  and  obligee ;  in 


[298] 


March  5. 


[303] 
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BusHBT      Scotland,  the  rule  is  not  so  strict.    Here,  we  may  ask  to  have 

MuKDAT.     til®  bond  delivered  up;  in  Scotland,  no  such  relief  is  given. 

Here,  we  may  avail  ourselves  of  the  discovery   afforded   by 

Munday's  and  Gracroft*s  answers,  but  in  the  suit  in  Scotland  we 

cannot ;  there,  they  are  not  evidence.    ♦    ♦    * 

[  304  ]  Mr.  Hart,  Mr.  Heald,  and  Mr.  James,  contra  : 

The  assignee  of  the  bond,  Mr.  Cloves,  denies  by  his  answer 
that  he  knew  the  bond  was  given  in  respect  of  a  gaming  debt. 
He  sues  in  Scotland ;  he  had  a  right  to  do  so  because  the  obligor 
is  a  Scotsman,  is  a  Scots  proprietor,  and  being  abroad  is  not 
amenable  to  the  jurisdiction  of  the  English  Courts.  Bushby,  as 
a  Scotsman  and  a  Scots  proprietor,  is  amenable  to  the  jurisdiction 
of  the  Scotch  Courts,  although  resident  abroad;  i  and  though 
Cloves  might  proceed  against  Bushby  in  this  country  (if  he  had 
a  domicile  here),  it  was  more  natural  that  he  should  proceed  in 
Scotland,  as  Bushby's  only  means  of  payment,  his  heritable 
[  'SOS  ]  estate,  was  in  Scotland.  *  ♦  *  Suppose  a  bond  be  void  in 
England,  and  yet  good  in  Scotland,  what  is  to  prevent  a  pro- 
ceeding in  Scotland?  No  authority  is  cited  to  the  contrary. 
The  action  in  Scotland  was  before  the  bill  was  filed  here,  and 
there  is  no  reason  or  authority  for  intercepting  its  progress  by 
injunction.  If  in  any  case  it  appears  to  the  Court  of  Session 
that  two  suits  exist,  one  in  Scotland  and  one  in  England,  on  the 
same  subject,  its  inquiry  is,  whether  there  was  truly  a  lis  alibi 
pendens,  a  suit  previously  instituted  in  a  foreign  Court,  com- 
petent to  try  the  question;  if  so,  that  Court  dismisses  the  Scotch 
suit.     ♦    ♦     ♦ 

[806]       The  Vicb-Chancbllor  : 

The  defendant  Cloves  having  raised  an  action  in  the  Court  of 
Session  in  Scotland  against  Mr.  Bushby,  in  order  to  enforce  the 
payment  of  this  bond  out  of  an  estate  in  that  country,  the  present 
suit  is  instituted  by  Mr.  Bushby,  in  this  Court,  against  Mr. 
Cloves,  Mr.  Munday  and  Mr.  Cracroft,  for  the  purpose  of  having 
this  bond  delivered  up  to  be  cancelled.  And  the  question  before 
me,  is,  whether  this  Court  shall  permit  the  defendant  Cloves, 
t  Ersk.  Inst.  B.  i;  T.  11,  s.  19. 
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pending  the  proceedings  here,  to  prosecute  this  suit  in  Scotland.  Bushbt 
Over  the  Court  of  Session  in  Scotland  this  Court  has  not,  nor  mukdat. 
can  pretend  to  have,  any  authority  *whatsoever.  The  Court  of  [  •307  ] 
Session  is  an  independent  Court,  which  happens  to  have  a 
jurisdiction  upon  the  matter  of  the  suit,  from  the  circumstance 
that  Mr.  Bushby  has  an  estate  in  Scotland ;  and  the  question  in 
this  Court  is  the  same,  and  must  depend  upon  the  same  princi- 
ples, as  if  the  foreign  court  thus  exercising  its  independent  juris- 
diction were  sitting,  not  at  Edinburgh,  but  at  Paris,  or  Vienna. 
Where  parties  defendants  are  resident  in  England,  and  brought 
by  subpcena  here,  this  Court  has  full  authority  to  act  upon  them 
personally  with  respect  to  the  subject  of  the  suit,  as  the  ends  of 
justice  require ;  and  with  that  view,  to  order  them  to  take,  or  to 
omit  to  take,  any  steps  and  proceedings  in  any  other  Court  of 
Justice,  whether  in  this  country,  or  in  a  foreign  country.  If  a 
defendant  who  is  ordered  by  this  Court  to  discontinue  a  proceed- 
ing which  he  has  commenced  against  the  plaintiff,  in  some  other 
Court  of  Justice,  either  in  this  country  or  abroad,  thinks  fit  to 
disobey  that  order,  and  to  prosecute  such  proceeding,  this  Court 
does  not  pretend  to  any  interference  with  the  other  Court ;  it 
acts  upon  the  defendant  by  punishment  for  his  contempt  in  his 
disobedience  to  the  order  of  the  Court;  and  if  he  continue  con- 
tumacious, and  ultimately  obtain  a  judgment  in  the  other  Court, 
it  will  protect  the  plaintiff  here  against  the  consequences  of  that 
judgment ;  and  this  authority  is  ordinarily  found  fully  adequate 
to  the  purposes  of  justice.  In  this  view  of  the  case,  the  only 
present  consideration,  is,  whether  the  ends  of  justice  do  require 
that  pending  the  proceedings  here  it  should  not  be  permitted  to 
the  defendant  Cloves  to  prosecute  the  action  in  Scotland.  The 
action  in  Scotland,  and  the  suit  here,  both  involve  precisely  the 
same  question, — ^whether  by  the  law  of  England  the  defendant 
Cloves  has  a  right  to  recover  upon  the  bond  in  question  ?  The 
ultimate  *consequence  of  the  two  proceedings  is  not  however  [  •308  ] 
necessarily  the  same.  The  plaintiff  Mr.  Bushby  may  succeed  in 
his  defence  in  Scotland,  and  still  be  exposed  to  future  proceed- 
ings upon  the  bond.  But  if  Mr.  Bushby  establish  his  case  here, 
the  bond  itself  will  be  delivered  up  to  be  cancelled,  and  he  will 
be  absolutely  relieved  from  all  future  proceedings.    It  must  be 


298  1821.     CH.     5  MADDOCK,  308—309.  [r.r. 

BuBHBY  admitted,  that  this  Court  is  a  more  convenient  jurisdiction  for 
HuKDAT.  determining  the  question,  whether  the  defendant  Cloves  has  by 
the  law  of  England  a  right  to  recover  upon  the  bond  in  question, 
than  the  Court  of  Session  in  Scotland ;  and  it  is  truly  stated, 
that  the  proceeding  there,  is  less  likely  to  elicit  the  truth  of  the 
case  than  the  proceeding  here,  because  there  Mr.  Bushby  cannot 
have  the  benefit  of  Mr.  Munday's  admissions  upon  his  oath,  and 
because  Mr.  Munday  and  Mr.  Cracroft  being  both  resident  out 
of  Scotland,  Mr.  Bushby  cannot  compel  their  testimony  as  wit- 
nesses. If  therefore  the  Court  of  Session  should  happen  to  come 
to  a  conclusion  upon  the  case  as  made  before  it,  that  the  defen- 
dant Cloves  has  by  the  law  of  England  a  right  to  recover  upon 
the  bond,  it  would  be  in  vain  to  urge  that  this  Court  ought  to  be 
concluded  by  that  judgment.  The  substantial  ends  of  justice 
would  require  that  this  Court  should  pursue  its  own  better  means 
of  determining,  both  the  law  and  the  fact  of  the  case ;  and  it 
would  necessarily  follow  that  it  must  bind  the  interests  of  the 
parties  by  its  own  conclusions.  If  the  opinion  of  this  Court  did 
not  concur  with  that  of  the  Court  of  Session,  the  defendant 
Cloves  must  be  restrained  by  the  injunction  of  this  Court  from 
taking  the  fruit  of  his  judgment  there.  And  if  the  opinion  of  this 
Court  did  concur  with  that  of  the  Court  of  Session,  the  defendant 
would  have  the  fruit  of  that  judgment,  not  by  the  proper  force  of 
that  judgment,  but  because  he  was  entitled  to  it  by  the  opinion 
[  •309  ]  of  this  *Court.  Since,  therefore,  this  is  a  case  which  must  be 
fully  investigated  and  finally  decided  here,  I  think  the  ends  of 
justice  do  require  that  it  should  not  be  permitted  to  the  defen- 
dant Cloves  to  harass  the  plaintiff  by  the  further  prosecution  of 
the  suit  in  Scotland.  There  is  however  one  effect  which  the 
suit  in  Scotland  may  have,  which  must  be  fully  reserved  to  the 
defendant  Cloves;  I  mean  the  preferable  lien  which  he  may 
acquire  by  it  on  the  land  in  Scotland,  if  he  should  ultimately 
establish  any  demand  on  the  bond.  The  plaintiff  Mr.  Bushby 
must  submit  to  such  steps  in  Scotland,  either  by  judgment,  or 
otherwise,  as  will  secure  to  the  defendant  Cloves  the  benefit  of 
that  priorty,  subject  always  to  the  future  direction  of  this  Court • 
With  respect  to  an  argument  that  might  be  used  against  the 
power  of  the  Court  to  grant  this  injunction,  derived  from  the  19th 
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article  of  the  Act  of  the  Union,  I  must  state  that  my  mind  is  in  bubhbt 
no  degree  affected  by  it.  The  articles  meant  to  provide  that  mun'dat. 
after  the  Union  the  Courts  of  Scotland  should  continue  as  abso- 
lutely independent  of  the  Courts  in  England  as  they  were  before 
the  Union.  If  the  Act  of  Union  had  never  been  made,  this  Court 
would  have  granted  this  injunction,  which  in  no  manner  breaks 
in  upon  the  absolute  independence  of  the  Court  of  Session,  and 
touches  only  the  party  affected  by  it. 


ATTORNEY-GENERAL  v.  HARLEY.f  i82i. 

(5  Maddock,  321-327.)  "^"Mayli!''' 

M.  N.  haying  seyeral  charges  on  lands,  by  his  will  directed  his 
trustees  and  executors  to  convert  all  his  property  into  ready  money,  and  Lbaoh,  V.-C. 
after  payment  of  his  debts,  legacies,  &c.  to  pay  the  residue  to  his         [  S21  ] 
wife,  A.  N. 

A.  N.  by  her  will,  disposed  of  the  residue  of  her  personal  estate, 
after  certain  payments,  to  charities.  After  her  death  the  charges  on  the 
lands  were  paid  off. 

Held,  that  the  monies  charged  on  lands,  did  not  pass  to  the  charities, 
but  that  such  bequest  was  yoid  under  Mortmain  Act. 

♦  «  «  «  « 

The  Vice-Chancbllor  :  May  22. 

The  object  of  the  9  Geo.  II.  c.  86,  as  its  title  imports,  was  to       r  337  ] 

prevent  land  becoming  inalienable ;  but,  in  order  to  secure  that 

object,  the  Legislature  thought  it  prudent  not  merely  to  prohibit 

gifts  of  land  to  charitable  uses,  but  to  prohibit  gifts  to  charitable 

uses  of  any  interest  in  land,  being  aware  that,  by  circuity  and 

election,  the  land  itself  might  be  acquired,  in  most  cases,  as  the 

result  of  an  interest  in  land.     That  money  to  arise  from  the  sale 

of  land  is  an  interest  in  land,  admits  of  no  doubt ;  and  it  is  plain, 

therefore,  that  Mr.  Newton  could  not,  by  his  will,  have  devoted 

these  sums  to  charitable  purposes.   At  the  death  of  Mrs.  Newton, 

these  sums  were  not  raised,  and  the  interest  in  the  land  con- 

t  Brook  y.  Badley  (1868)  L.  B.  3  main  and  Charitable  Uses  Act,  1891 

Ch.   372,  37  L,  J.   Oh.  884.     In  re  (5th  Aug.  1891).   Under  the  circum- 

WatU  (1885)  29  Ch.   Diy.   947,   55  stances  it  seems  sufficient  to  retain 

li.  J.   Ch.   332.      This  case  is  not  only  the  head  note  and  judgment, 

applicable  to  the  wills  of  testators  — ^0.  A.  S. 
dying  after  the  passing  of  the  Mort- 
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Attoenbt- 
Gekebal 

«. 
Habley. 


tinued ;  and  if  Mrs.  Newton's  will  is  to  carry  those  sums  to 
charitable  uses,  it  must  of  necessity  pass  to  such  uses,  an 
interest  in  land.  It  can  make  no  difference  that  Mrs.  Newton 
had  not  the  immediate  personal  right  to  call  in  these  sums. 
She  took  the  property  in  these  sums,  and  the  other  personal 
estate  of  Mr.  Newton,  subject  to  his  debts  and  the  charges  of  his 
will,  and  the  executors  were  but  trustees  for  her ;  and  the  statute 
must  equally  apply,  whether  the  interest  in  land  which  subsisted 
at  the  death  of  Mrs.  Newton,  was  in  her  immediate  personal 
demand,  or  of  her  trustees. 


1821. 
Aug.S. 

Leach,  V,-C. 
[832] 


SCOTT  V.   HARWOOD. 

(5  Moddock,  332—336.) 

A  devise  in  favour  of  all  and  every  the  children  of  the  testator's  sister 
to  be  divided  equally  a  share  to  each  at  twenty-one :  Held,  to  apply  to 
such  children  only  as  were  living  at  the  testator's  death,  and  not  to  include 
after-bom  children.  Although  by  the  same  will,  the  personal  estate  of 
the  testatrix  being  similarly  divisible,  the  after-bom  children  coming 
into  existence  before  the  eldest  attained  twenty- one  would  be  entitled 
to  share. 

This  cause  now  came  on  for  further  directions,  and  a  question 
arose  on  the  will  of  E.  S.  Turner,  which  was  as  follows : 

''I  give  and  devise  unto  and  to  the  use  of  William  Tooke 
Harwood  and  William  Dalrymple,  all  and  every  my  freehold  and 
copyhold  estates,  upon  the  trusts  nevertheless  hereinafter 
declared  of  and  concerning  the  same  (that  is  to  say,}  upon  trust 
that  the  said  William  Tooke  Harwood  and  the  said  William 
Dalrymple,  and  the  survivor  of  them,  and  his  heirs,  do  and  shall 
stand  and  be  seised  of  the  said  freehold  and  copyhold  estates  and 
premises  hereby  devised,  to  the  use  and  behoof  of  all  and  every 
the  children  of  the  body  of  my  sister,  Sarah  Ann  Scott,  wife  of 
Thomas  Scott  of  Bircham,  in  the  county  of  Norfolk,  clerk,  law- 
fully begotten,  and  their  heirs  for  ever ;  and  in  case  the  said 
children  of  my  said  sister  should  all  die  before  they  respectively 
attain  the  age  of  twenty-one  years,  to  the  use  and  behoof  of  all 
and  every  the  children  of  Edward  Crockley,  of  Linton,  in  the 
county  of  Cambridge ;  and  upon  this  further  trust,  that  the  said 
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Waiiam  Tooke  Harwood,  and  the  said  William  Dalrymple,  or  Scott 
the  survivor  of  them,  and  his  executors  or  administrators,  shall  habwood. 
receive  the  rents,  issues  and  profits  of  all  and  every  my  freehold 
and  copyhold  premises  from  and  after  my  decease,  and  place  the 
same  at  interest  upon  good  and  sufficient  securities,  in  such  a 
manner  as  he  or  they  shall  think  proper,  to  and  for  the  use  of 
my  said  sister's  children,  until  they  shall  attain  the  age  of 
twenty-one  years,  and  to  divide  the  same  equally  amongst  my 
said  sister's  ^children,  share  and  share  alike,  paying  to  each  his  [  *333  ] 
or  her  share  when  he  or  she  shall  attain  the  age  of  twenty-one 
years ;  and  in  case  all  the  children  of  my  said  sister  shall  die  before 
they  respectively  attain  the  age  of  twenty-one  years,  that  then 
they  the  said  trustees,  or  the  survivor  of  them,  or  his  executors  or 
administrators,  shall  divide  the  last-mentioned  rents,  issues  and 
profits  equally  amongst  the  children  of  the  said  Edward  Crockley, 
share  and  share  alike.  All  the  rest,  residue  and  remainder  of 
my  personal  estate,  of  what  nature  or  kind  soever,  not  herein- 
before given  or  bequeathed,  after  the  payment  of  my  funeral 
expenses,  just  debts  and  legacies,  I  give  and  bequeath  unto  the 
said  William  Tooke  Harwood  and  William  Dalrymple,  to  hold  to 
the  said  William  Tooke  Harwood  and  William  Dalrjrmple  their 
executors  or  administrators  upon  this  special  trust  and  con- 
fidence, nevertheless,  that  is  to  say,  that  they  my  said  trustees, 
or  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  do  and  shall  from  and  after  my  decease  receive 
the  interest,  dividends,  rents,  issues  and  profits  there  from  time 
to  time  as  the  same  shall  become  payable,  and  place  the  same  on 
security  at  interest,  until  my  said  sister's  children  shall  have 
respectively  attained  the  age  of  twenty-one  years ;  and  upon  this 
further  trust,  to  divide  the  whole  of  the  said  rest,  residue  and 
remainder  of  my  said  personal  estate,  together  with  the  accumu- 
lated interest,  dividends,  rents,  issues  and  profits,  unto  and 
amongst  my  said  sister's  children,  equally,  share  and  share  alike, 
and  to  pay  the  said  children  their  shares  thereof  when  and  as 
they  should  respectively  attain  twenty-one  years  ;  and  if  any  of 
my  said  sister's  children  shall  happen  to  die  before  he,  she  or  they, 
shall  have  attained  the  age  of  twenty-one  years,  then  the  part  of 
him,  her  or  them,  so  dying,  to  be  *divided  amongst  the  survivors      [  •ss*  ] 


302  1821.     CH.     5  HADDOCK,  834—335.  [r.b. 

Scott  and  survivor  of  them,  part  and  share  alike  ;  and  in  case  all  my 
Habwood.  Baid  sister's  children  shall  die  before  they  attain  the  age  of 
twenty-one  years,  then  in  trust  to  pay,  assign,  transfer  and 
convey  the  said  rest,  residue  and  remainder  of  my  personal 
estate,  and  the  accumulated  interest,  dividends  and  produce 
thereof,  to  the  children  of  the  said  Edward  Crockley,  equal 
shares  thereof,  whensoever  they  the  said  children  of  the  said 
Edward  Crockley  shall  respectively  attain  the  age  of  twenty-one 
years.  And  my  will  and  meaning  is,  that  if  any  of  the  children 
of  the  said  Edward  Crockley  shall  happen  to  die  before  he,  she 
or  they  shall  have  attained  the  age  of  twenty-one  years,  then  the 
part  or  share  of  him,  her  or  them  so  dying  to  go  and  be  divided 
to  and  amongst  the  survivors  and  sui-vivor  of  them,  part  and  share 
alike ; ''  and  the  testator  thereby  authorized  and  appointed  his 
said  trustees,  or  the  survivor  of  them,  or  his  executors, 
administrators,  or  assigns,  to  sell  and  dispose  of  any  part  of  his 
said  freehold  and  copyhold  estates,  in  order  to  pay  his  just 
debts  and  legacies,  and  other  sums  of  money  therein  specified. 

The  testator's  sister  had  several  children  born  at  the  testator's 
death,  and  other  children,  the  plaintiffs,  born  after  the  testator's 
death,  and  before  the  eldest  child  attained  twenty-one.  The 
question  was,  whether  the  latter  children  took  any  benefit 
under  the  devise  ? 

Mr.  Bell,  and  Mr.  Pemberton,  for  the  plaintiff,  contended 
that  the  trustees  took  a  fee ;  and  that  according  to  Ellison  v. 
[  *zsb  ]  Airey,\  no  child  could  take  until  the  *eldest  attained  twenty-one, 
because,  if  all  the  children  died  under  that  age,  the  estate  was  to 
go  over;  and  that  children  born  before  the  eldest  attained 
twenty-one,  took  equally  with  those  bom  at  the  testator's  death. 
They  cited  also  Baldicin  v.  Cairer^X  and  Hughes  v.  Hughcs.%  It 
is  very  clear  as  to  the  personal  estate,  disposed  of  by  the 
residuary  clause,  that  all  the  children  bom  before  the  eldest 
attained  twenty-one,  would  take  equally  with  those  living  at  the 
testator's  death.  And  the  apparent  intention  of  the  testator  was, 
that  the  real  estste  should  go  in  the  same  manner  as  his  personal 
estate. 

t  2  Ves.  Sen.  668.  t  1  Cowp.  809.  §  1  Br.  C.  C.  387. 
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Mr.  Owen,  contra,  was  stopped  by  the  Court.  scott 

f». 
Harwood. 
The  Vice- Chancellor: 

In  this  case,  it  may  be  well  conjectured  that  the  testator  meant 
that  the  after-born  children  of  his  sister,  who  were  to  share  in 
his  residuary  personal  estate,  were  also  to  benefit  by  the  devise 
of  his  real  estate ;  but  the  question  for  this  Court  is,  whether  this 
will  contains  an  expressed  intention  to  that  effect  ?  It  may  be 
doubtful  here  whether  the  trustees  took  the  legal  fee,  or  wheuher 
they  took  only  a  seisin  to  uses,  but  it  does  not  appear  to  me  to 
be  material  to  the  interest  of  the  children,  whether  they  take 
legally  or  equitably  only.  The  devise  to  all  and  every  the 
children  of  his  sister,  lawfully  begotten,  and  their  heirs,  is, 
according  to  the  force  of  the  expression,  to  take  effect  in 
possession  at  his  death ;  and  unless  it  be  plainly  controlled  by 
what  follows,  must  be  confined  to  children  living  at  his  death. 
It  is  only  when  the  gift  to  children  is  not  to  take  effect  in 
possession  at  the  death,  that  it  can  open  to  let  *in  children  born  [  '336  ] 
after  the  death  and  before  the  possession.  If  all  the  said 
children  of  the  sister  die  before  twenty-one,  then  the  estate  is 
given  over ;  but  this  gift  over,  construed  by  way  of  executory 
devise,  is  perfectly  consistent  with  the  immediate  fee  before 
given  to  the  children  living  at  the  death,  being  in  terms  confined 
to  the  said  children  who  are  to  take  the  fee.  Then  follows  the 
direction,  that  the  trustees  shall  receive  and  accumulate  the  rents 
until  his  said  sister's  children  shall  attain  twenty-one,  and  by 
necessary  inference  this  must  be  confined  to  the  children  to 
whom  the  estate  is  before  given.  The  next  clause  provides,  that 
the  trustees  shall  divide  the  rents,  so  accumulated,  amongst  the 
children  of  the  sister  who  shall  attain  twenty-one;  and  if  all 
such  children  shall  die  under  twenty-one,  then  the  rents  are 
given  over  ;  and  here  again,  by  necessary  inference,  the  testator 
must  be  considered  as  speaking  of  the  children  to  whom  the 
estate  is  given.  The  whole  of  this  devise,  therefore,  being  capable 
of  a  clear  consistent  construction  in  favour  of  the  children  of  the 
sister  living  at  the  testator's  death,  I  cannot,  with  any  safety  to 
property,  adopt,  upon  conjecture,  a  construction  in  favour  of 
after-born  children,  which,  though  it  might  be  reconciled  to 
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8C0TT       some  clauses,  would  wholly  militate  against  the  clear  force  of 
Habwood.    other  expressions. 

Declare  that  the  devise  is  confined  to  the  children  of  the  sister 
living  at  the  death  of  the  testator;  and  that  only  one  of  su^h 
children  living  to  attain  twenty-one,  he  is  entitled  to  the  whole 
rents  and  profits  which  accumulated  before  that  period.! 


1819.  HURST  V.   BEACH. 

Nov.  M,  11,  ^^  Maddock,  351—363.) 

Ig2i.  A  delivery  up  of  mortga^  deeds  does  not  cancel  the  debt;  but  the^ 

Jan,  16.  delivery  up  of  such  deeds  and  of  a  bond,  given  at  the  time  of  the  mort- 

gage,  for  the  purpose  of  releasing  or  acquitting  the  debt,  in  case  th» 

Lbach,  V.-C.  donor  should  not  recover  from  the  illness  with  which  she  was  then 

afflicted,  is,  it  seems,  an  effectual  donation  mvrtU  causd.X 

The  doctrine  as  to  cumulative  legacies,  and  as  to  the  admissibility 
of  evidence  in  such  cases. 


[351] 


A  MORTOAOB,  dated  the  18th  October,  1813,  by  way  of  demise 
for  one  thousand  years,  was  made  by  the  defendant  Beach  to 
B.  Heath  to  secure  1,0002.  and  the  same  was  further  secured  by 
the  bond  of  Beach.  Beach  was  bailiff  to,  and  a  distant  relation 
of,  B.  Heath,  a  lady  much  advanced  in  years.  In  the  answer  of 
Beach  it  was  stated,  that  a  few  days  before  her  death,  and  one 
day  previous  to  the  codicil,  after  mentioned,  B.  Heath  called  for 
the  title  deeds  and  the  mortgage,  and,  alluding  to  some  former 
conversation  respecting  the  title  deeds,  said,  "  I'll  make  you  safe ; 
I'll  give  them  up  to  you  now ; "  and  she  then  gave  Beach  instruc- 
tions where  to  find  the  deeds ;  and,  upon  his  bringing  them  to 
her,  the  testatrix  gave  the  deeds  back  to  him,  and  told  him,  "  to 
take  them,  and  to  take  care  of  them ; — that  if  she  got  well  she 
was  to  have  them  back  again,  but  that  if  she  died  he  was  to  have 
[  ^362  ]      them  for  his  own  *use."     On  the  following  day,  she  reminded 

t  See  Singfdon   v.   Singleton,    in  gage  deed  to  a  third  person,  see  the 

note  to  1  Br.  C.  C.  542 ;  and  Laveday  leading  case  of    Duffidd  v.  Elwes, 

v.  Hopkins,  Ambl.  273.  1  Bligh,  N.  S.  497,  and  see  also  the 

X  Upon  the  question   of    donatio  note  on  Oardner  y.  Parker,  18B.  B. 

mf/rtis  camd  by  delivery  of  a  mort-  213.— 0.  A.  8. 
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Beach  of  what  had  passed,  and  advised  him  to  keep  the  deeds      Huhbt 

^*'®-  Beach. 

By  the  will  of  B.  Heath,  dated  the  2nd  January,  1812,  several 
legacies  were  given,  and  the  will  proceeded  thus :  "  I  also  give 
and  bequeath  to  John  Bach,  (meaning  the  said  John  Beach)  now 
living  with  me,  the  sum  of  SOOl.  all  which  said  legacies  I  direct 
and  desire  may  be  paid  immediately  after  my  decease,  and  bear 
legal  interest  from  my  death  till  paid." 

By  a  codicil  to  her  will,  dated  the  11th  day  of  February,  1814, 
the  testatrix,  after  giving  several  legacies  of  500Z.  each,  gave, 
*'  to  my  man  servant,  John  Beach,  a  like  legacy  or  sum  of  5001.'' 
The  testatrix  then  gave  a  like  sum  of  5002.  to  her  maid  servant 
and  all  these  legacies  she  directed  to  be  paid  at  the  end  of  six 
months  after  her  decease. 

The  testatrix  died  on  the  15th  February,  1814.  The  bill  was 
filed  by  the  executors,  and  prayed  that  the  defendant  might  be 
decreed  to  deliver  up  the  mortgage  of  the  18th  October,  1818, 
and  all  deeds,  &c.  in  his  possession,  relating  to  the  mortgaged 
premises  ;  and  that  the  legacy  of  500Z.  bequeathed  by  the  codicil 
to  Beach,  might  be  declared  to  be  given  in  lieu  and  satisfaction 
of  the  legacy  of  800Z.  left  by  the  will. 

The  first  question  was,  whether  the  delivery  of  the  mortgage 
and  bond,  and  the  title  deeds,  operated  as  a  legacy  mortis  caiiad, 
or  as  a  release  of  the  mortgage  debt  ?  The  next  question  was, 
whether  the  legacy  by  the  codicil  was  accumulative,  or  substitu- 
tional? and,  lastly,  whether  evidence  was  admissible  to  prove 
that  *the  testatrix  did  not  mean  that  the  defendant  should  take  [  ^853  } 
both  legacies  ? 

Much  evidence  was  entered  into  as  to  the  circumstances 
attending  the  delivering  up  of  the  deeds,  and  the  expressions 
then  used,  and  as  to  the  intention  with  which  the  legacy  by  the 
codicil  was  given.  A  witness  on  behalf  of  the  plaintiffs  was  one 
of  the  executors.  His  evidence  was  objected  to  as  being  inte- 
rested in  increasing  the  assets  ;  and  the  Vice-Ghancellor  said, 
that  as  an  executor  it  was  his  interest  to  increase  the  assets,  for 
it  was  an  ofEice  of  expense  to  which  the  assets  were  applicable  ; 
and  that  it  must  be  considered  as  a  rule,  that  an  executor  cannot 
be  examined  as  a  witness  to  increase  the  assets.    It  was  also 
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HuBST      objected,  that  evidence  could  not  be  received  to  shew  that  the 
BsTcH.      ^6gB>cy>  given  by  the  codicil,  was  meant  to  be  substitutionaL 
That  evidence  was  only  received  de  bene  esse. 

Mr.  Hanief  and  Mr.  Spranger^  for  the  plaintiffs : 
The  first  question  is,  whether  the  delivering  up  of  the  mortgage 
and  the  bond  is  good  as  a  donatio  mortis  causd  ? 

*  *  A  mortgage  cannot  be  the  subject  of  a  donatio  mortis 
causd.  A  delivery  of  that  which  constitutes  the  debt,  a  bond,  for 
instance,  as  in  Gardner  v.  Parker ^^  may  so  be  given,  but  not  ar 
mortgage :  the  mortgage  deeds  do  not  constitute  the  debt,  but 
[  •SSI  ]  only  a  security  *for  it.  Besides,  it  would  be  in  the  teeth  of  the 
Statute  of  Frauds,  which  requires  the  assignment  to  be  in 
writing.  I  *  *  The  Court  will  not,  without  directing  an  issue, 
say,  that  a  donation  mortis  causd  was  intended. 

Then  as  to  the  legacies.  The  5002.  legacy  by  the  codicil  must 
be  taken,  not  as  additional,  but  as  substitutional.  The  evidence 
we  contend  is  admissible,  and,  if  so,  it  clearly  proves  that  the 
6002.  given  by  the  codicil,  was  intended  in  lieu  of  the  SOOt.  given 
by  the  will.  [On  this  point  they  cited  Osborne  v.  The  Duke  of 
Leeds,^  and  Coote  v.  Boyd.\\] 

Mr.  Belli  ^nd  Mr.  Pepys,  for  the  defendant  Beach  : 

There  are  two  questions :  1st.  As  to  the  mortgage ;  2nd.  As 
to  the  legacies. 
r  856  ]  1st.  Are  we  bound  to  deliver  up  these  mortgage  deeds  ?   Beach 

was  the  agent  of  the  testatrix,  and  a  relation.  It  appears  from 
the  evidence,  that  she  being  a  widow,  and  without  any  family, 
intended  to  advance  him  in  the  world,  and  with  that  view  she 
gave  him  back  the  mortgage  he  had  granted  to  her.  But  the 
mere  delivering  up  of  the  mortgage  deeds  was  not  sufficient,  and 
therefore  with  them  she  gave  up  the  bond.  Though  she  could 
not  thus  by  parol,  transfer  her  interest  in  the  land,  she  might 
give  up  the  money  due  on  the  mortgage.  When  she  gave  up  the 
bond  she  gave  up  the  debt,  for  the  bond  constituted  the  debt,  and 

t  18  B.  B.  213  (3  Madd.  184).  741. 

X  See  Hassel  v.  TynU,  Ambl.  319 ;  S  5  B.  B,  74  (5  Vee.  369). 

7/a  re  Richardwn,  ShiUito  y.  Hohutm  \\  2  Br.  C.  C.  521. 
(1885)  30  Ch.  Div.  396,  55  L.  J.  Gh. 
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the  mortgage  was  only  the  security  for  such  debt.    It  operated      Hubst 
AS  a  release  of  the  demand  in  case  she  died.  BKAca. 

(The  Viob-Chancbllor  :  The  facts  which  are  to  raise  this 
question,  as  to  the  donatio  mortis  causa,  are  left  in  much  doubt. 
One  of  the  witnesses,  according  to  the  evidence,  speaks  differently 
at  different  times.  It  is  probable  that  the  bond  was  delivered  up 
with  the  mortgage  deed.  There  must  be  an  issue  to  try  whether 
the  mortgage  and  bond  were  delivered  up  by  the  testatrix  to  the 
defendant  Beach,  for  the  purpose  of  releasing  or  acquitting  the 
debt  due  from  him  in  case  she  did  not  recover  from  the  illness 
with  which  she  was  then  afSicted.) 

With  respect  to  the  legacies,  we  say  Beach  is  entitled  both  to  the 
legacy  by  the  will,  and  that  by  the  codicil.  The  latter  is  an 
accumulative  legacy. 

A  bill  was  filed  in  the  Court  of  Exchequer  by  one  of  the 
legatees  under  this  will,  and  there,  the  legacy  to  Beach  was  held 
to  be  accumulative.    Evidence  is  inadmissible  *to  shew  that  the      [  ^356  ] 
legacy  by  the  codicil  was  intended  in  lieu  of  that  given  by  the 
will. 


Thb  Vice-Chancellor  :  1821. 

In  cases  of  this  class  considerable  confusion  has  been  intro-        

duced  from  the  inaccuracy  of  reporters.  The  material  errors  in  [  368  ) 
Atkyns's  Report  t  of  the  leading  case  of  The  Duke  of  St.  Albans  v. 
Beanclerkf  are  pointed  out  by  Lord  Bathurst  in  his  judgment  in 
HooUy  V.  Hatton ;  |  and  no  person  can  read  Lord  Thurlow's 
reported  judgment  upon  this  subject,  without  observing  that  he 
is  often  made  to  contradict  himself.  I  think  the  true  result  of 
the  decisions,  as  they  apply  to  the  present  point,  is  to  be  stated 
thus : — Where  a  testator  leaves  two  testamentary  instruments^ 
and  in  both  has  given  a  legacy  simplidter  to  the  same  person, 
the  Court,  considering  that  he  who  has  twice  given,  must,  prima 
facie,  be  intended  to  mean  two  gifts,  awards  to  the  legatee  both 

t  2  Atk.  636.  Morriwm,  1  Br.  0.  0.  389;  and  S.  0. 

t  Stated  in  a  note  to  Ridga  r.     2  Diok.  491. 

z  2 
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HuBST  legacies ;  and  it  is  indifferent  whether  the  second  legacy  is  of 
Beacb  the  same  amount,  or  less,  or  larger,  than  the  first.  But  if  in 
such  two  instruments  the  legacies  are  not  given  simpliciter,  but 
the  motive  of  the  gift  is  expressed,  and  in  both  instruments  the 
same  motive  is  expressed,  and  the  same  sum  is  given,  the  Court 
[  ^369  ]  considers  these  two  coincidences  as  raising  a  ^presumption  that 
the  testator  did  not  by  the  second  instrument  mean  a  second 
gift,  but  meant  only  a  repetition  of  the  former  gift. 

The  Court  raises  this  presumption  only  where  the  double 
coincidence  occurs,  of  the  same  motive,  and  the  same  sum  in 
both  instruments.  It  will  not  raise  it,  if  in  either  instrument 
there  be  no  motive,  or  a  different  motive,  expressed,  although 
the  sums  be  the  same ;  nor  will  it  raise  it,  if  the  same  motive  be 
expressed  in  both  instruments,  and  the  sums  be  different.  The 
presumption  cannot  therefore  be  raised  in  this  case,  although  it 
be  admitted  that  the  motives  are  the  same,  inasmuch  as  the  sums 
are  different,  and  upon  the  face  of  these  instruments  the  de- 
fendant is  entitled  to  both  sums. 

This  reasoning  has  no  application  to  cases  where  the  second 
instrument  affords  intrinsic  evidence  that  it  was  intended  by  the 
testator  in  substitution  of  the  first  instrument,  as  in  the  cases  of 
the  Duke  of  St.  Albans  v.  Beauclerk,  Coote  v.  Boyd^f  and  the 
late  case  of  Attorney-General  v.  Harley,  before  me. I 

Upon  the  question,  whether  evidence  is  admissible  to  prove 
that  the  testatrix  did  not  mean  that  the  defendant  should  take 
both  sums,  there  are  no  decisions  in  courts  of  equity.  There  are 
obiter  dicta  for  the  admission  of  such  testimony;  but  in  the 
Duke  of  Leeds  v.  Osborne,  the  point  was  fully  argued,  and  Lord 
Alvanley  appears  to  have  inclined  against  receiving  it.  It  did 
not,  however,  become  necessary  there,  to  decide  the  question. 
[  S60  ]  It  is  to  be  collected  from  the  Digest  that  it  was  admitted  by 

the  civil  law. 

This  Court  has  no  original  jurisdiction  in  testamentary 
matters;  it  acts  with  respect  to  them  only  upon  the  ground 
of  administering  a  trust ;  and  is  bound  to  adopt,  in  questions 
of  legacy,  the  principles  and  rules  of  the  Ecclesiastical  Court. 
I  found  it  necessary,  therefore,  to  direct  inquiry  to  be  made  in 
t  2  Br.  C.  C.  621.  J  20  R.  E.  296  (4  Mad.  263). 
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that  Court  upon  this  point,  and  the  answer  that  I  have  received,  Hurst 
is,  that  no  decision  has  taken  place  there  upon  this  question,  beaoh. 
and  that  no  settled  opinion  is  formed  upon  it. 

It  remains  then  to  be  considered  upon  the  principles  of 
evidence  which  are  received  in  our  own  law. 

Our  primary  principle  is,  that  evidence  is  not  admissible  to 
contradict  a  written  instrument.  In  some  cases,  courts  of  equity 
raise  a  presumption  against  the  apparent  intention  of  a  testa- 
mentary instrument,  and  there  they  will  receive  evidence  to 
repel  that  presumption ;  for  the  effect  of  such  testimony  is  not 
to  shew  that  the  testator  did  not  mean  what  he  has  said,  but, 
on  the  contrary,  to  prove  that  he  did  mean  what  he  has  expressed. 

Thus,  where  the  Court  raises  the  presumption  against  the 
intention  of  a  double  gift,  by  reason  that  the  sums  and  the 
motive  are  the  same  in  both  instruments,  it  will  receive  evidence 
that  the  testator  actually  intended  the  double  gift  he  has  ex- 
pressed. In  like  manner,  evidence  is  received  to  repel  the  pre- 
sumption raised  against  an  executor's  title  to  the  residue,  from 
the  circumstance  of  a  legacy  given  to  him ;  and  to  repel  the 
presumption  that  a  portion  is  satisfied  by  a  legacy. 

In  all  these  cases  the  evidence  is  received  in  support  of  the      [  sei  ] 
apparent  effect  of  the  instrument,  and  not  against  it. 

Here  the  evidence  tendered  is  not  in  support  of  the  apparent 
effect  of  the  instrument,  but  directly  against  it.  This  codicil 
leaves  unrevoked  the  former  legacy  of  SOOl.  to  the  defendant, 
and  makes  to  him  a  further  substantive  gift  of  5002.  The 
evidence  tendered  is,  that  the  testatrix  did  not  mean  this  as  a 
farther  gift  of  5002.  but  meant  to  substitute  the  500Z.  in  the 
place  of  the  former  8002. 

I  am  of  opinion,  therefore,  that  such  evidence  cannot  be 
received  without  breaking  in  upon  the  primary  rule,  that  parol 
evidence  is  not  admissible  against  the  expressed  effect  of  a 
written  instrument. 


Xote. — ^It  does  not  appear  at  the  registrar's  office  that  the  decree       [  863  ] 
was  drawn  up  and  passed.    Probably  the  suit  was  afterwards 
compromised. 
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W2n.       EAEL   OP  NEWBUEGH  v.  COUNTESS  DOWAGER 
""—""*  OP  NEWBUEGKt 

Lbaoh,  V..C.  (5  Maddock,  361—367.) 

f  364  1 

*'        ^  Parol  evidenoe  is  admissible  to  shew  that  the  inetniment  is  not  the 

will  of  the  testator  as  to  a  particular  estate ;  but  is  not  admissible  for 

the  purpose  of  setting  up  the  disappointed  intention  of  the  testator. 

The  late  Earl  of  Newbargh,  having  estates  in  the  counties 
of  Sussex,  Gloucester,  and  elsewhere,  gave  instructions  to  his 
solicitor  to  prepare  a  will,  which  inter  alia  was  to  give  to  his 
wife,  the  Countess  Dowager  of  Newburgh,  an  estate  for  life 
in  his  estates  in  the  counties  of  Sussex  and  Gloucester.  The 
solicitor  prepared  a  will  in  writing  accordingly,  and  the 
same  was  afterwards  laid  before  an  eminent  conveyancer  to 
settle.  By  some  accident,  the  word  "  Gloucester  "  was  struck 
out  by  the  conveyancer,  and  the  person  who  made  the  fair  copy 
of  the  will  changed  the  word  ''  counties "  into  ''  county,"  and 
the  will,  as  fairly  copied,  omitted  therefore  altogether  the 
estate  for  life  to  the  countess  dowager,  in  the  county  of 
Gloucester. 
[  365  1  At  the  time  Lord  Newburgh  executed  the  will,  the  solicitor 

who  attended  the  execution  had  with  him  the  abstract  of  the 
will  as  originally  prepared,  and  the  will  was  not  itself  read,  but 
this  abstract,  which  represented  that  a  life  estate  was  given  to 
Lady  Newburgh,  as  well  in  Gloucester  as  in  Sussex ;  and  Lord 
Newburgh  executed  the  will,  believing  that  it  followed  the 
abstract. 

The  first  bill  was  filed  for  the  execution  of  the  trusts  of  the 
will  as  they  actually  appeared  upon  the  face  of  the  will.  The 
second  bill  was  by  the  Countess  Dowager  of  Newburgh,  stating 
the  omission  of  her  life  estate  in  Gloucester,  and  praying,  that 
the  mistake  in  that  respect  might  be  rectified,  and  that  the 
trusts  of  the  will  might  be  executed  with  such  correction. 

The  first  question  was,  whether  the  evidence  on  the  part  of 
the  Countess  Dowager  of  Newburgh  could  be  received  for  the 
purpose  of  correcting  the  mistake  ? 

t  Rhodes  V.  Rhodes  (1882)  7  App.  Caa.  192.  In  re  the  goods  of  Sir  J.  E. 
Boehm,  '91  P.  247,  60  L.  J.  P.  80. 
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The  YiOE-CHANCEiiLOR  refused  the  evidence ;  because,  admit*  nbwbuboh 
iing  it  to  be  clearly  made  out  that  the  mistake  existed,  this  Court  yEWBUBOH. 
had  no  authority  to  correct  the  will  according  to  the  intention. 
The  will  executed  with  that  omission  was  certainly  not  the  will 
of  the  devisor,  and  so  it  must  be  found  by  a  jury  upon  the  facts 
stated  as  to  the  Gloucester  estate ;  but  the  Court  could  not  for 
that  reason  set  up  the  intention  of  the  testator,  which,  by 
mistake,  he  had  been  prevented  from  carrying  into  execution, 
AS  if  he  had  actually  executed  that  intention  in  the  forms  pre- 
scribed by  the  Statute  of  Frauds.  To  assume  such  a  jurisdiction 
would,  in  the  fact,  be  to  repeal  the  Statute  of  Frauds  in  *all  cases  [  •»««  1 
where  a  devisor  failed  to  comply  with  the  Statute  by  mistake  or 
accident,  and  to  operate  this  repeal,  by  admitting  parol  evidence  of 
the  intention  of  the  devisor,  which  it  was  the  very  object  of  the 
statute  to  avoid.  That  this  case  bore  no  analogy  to  cases  where 
the  devisee  or  heir  prevented  another  gift  in  the  will,  by  under- 
taking to  perform  it.  There,  the  statute  was  in  no  manner  broken 
in  upon;  but  this  Court,  in  respect  of  the  fraud  attempted, 
fastened  that  trust  upon  the  estate  which  in  equity  and  con- 
science attached  upon  it.  That  admitting  that  voluntary  con- 
veyances might  be  corrected  upon  the  principle,  that  as  between 
volunteers  this  Court  would  not  permit  a  claim  proceeding  upon 
mistake,  as  to  which  two  cases  were  cited;  yet  this  principle 
had  no  application  to  the  case  of  wills,  for  the  difficulty  was  not 
that  the  will  was  a  voluntary  instrument,  but  that  there  could 
he  no  will  without  the  forms  of  the  Statute  of  Frauds,  and  the 
disappointed  intention  had  not  those  forms.  That  if  any  party 
Asked  the  same,  he  was  ready  to  direct  an  issue  to  try  whether 
this  was  the  will  of  the  testator  as  to  the  Gloucester  estate,  and 
upon  this  issue  the  evidence  tendered  would  be  admissible.  No 
Buch  issue  was  asked;  and  the  case  was  sent,  as  to  several 
questions  of  legal  construction,  to  the  Court  of  King's  Bench. 

The  heir  here  contended  that  the  omission  of  Lady  N.'s  life 
estate  had  made  the  subsequent  limitations  void  as  too  remote ; 
and  it  was  immaterial  to  him,  if  he  was  right  in  this  point,  to 
try  the  fact  of  devisavit  vel  non  as  to  the  Gloucester  estate.  If 
otherwise,  he  would  have  avoided  the  will  as  to  this  estate  upon 
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Kewbuboh  the  fact ;  because  a  gift  immediate  is  not  an  ^execution  of  the 
Nbwbubgh.  intention  to  give  after  a  prior  life  estate,  and  the  omission  of  the 
[  ^367  ]      life  estate  of  Lady  N.  must  therefore  have  defeated  the  whole 
devise  as  to  the  Gloucester  estate. 


I  was  not  present  at  the  argument  of  the  foregoing  points,  but 
am  infoimed  that,  as  to  this  last  point,  Mr.  Bell  cited  a  case, 
not  in  print,  upon  the  authority  of  Lord  Chief  Baron  Eichabds, 
in  which  it  was  considered  that  Lord  Eldon  had  sent  it  to  a  jury 
to  try  upon  the  same  description  of  facts,  what  was  the  will  of 
the  testator  ;  but  whether  any  such  trial  had  ever  taken  place  wa& 
not  known. 

Mr.  Sugden  cited  Totcers  v.  Moor,t  in  which  the  same 
doctrine  had  been  held,  as  to  the  Statute  of  Frauds,  as  wa» 
expressed  by  the  Yice-Ghancellor. 


The  case  was  afterwards  reheard  before  the  Yice-Ghancellor, 
and  it  was  then  suggested,  as  the  result  of  the  conveyancer'^ 
evidence,  that  there  was  no  omission  in  the  will,  but  that  the 
error  was  owing  to  the  introduction  of  a  passage  which  he  had  first* 
written,  and  afterwards  struck  through  with  a  pen,  but  had  been 
copied  by  mistake  in  the  fair  will ;  and  it  was  contended  there 
ought,  therefore,  to  be  an  issue  to  try  whether  those  words,  so 
introduced  by  mistake,  were  part  of  the  will. 

The  Vice-chancellor  thought  that  if  such  a  case  had  been 
originally  made,  they  would  have  been  entitled  to  such  an  issue  ;. 
but  that  such  case  being  in  direct  opposition  to  the  allegations 
upon  the  record,  he  could  not  entertain  it.  [The  case  was  sub- 
sequently carried  to  the  House  of  Lords,  where  the  question 
whether  parol  evidence  was  admissible  for  the  purpose  of 
correcting  the  will  by  supplying  the  omitted  word  was  submitted 
to  the  Judges,  who  were  unanimously  of  opinion  that  the  evidence 
was  not  admissible;  1  M.  &  Sc.  852.  See  Jarman  on  Willa 
(5th  ed.)  p.  384.— 0.  A.  S.] 

t  2  Vemoa,  98. 
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MAEQUIS  OF  ORMONDE  v.  KYNER8LEY.  1820. 

(5  Maddock,  369—370.)  Aprd2\i. 

Equitable  waste  is  a  breach  of  trust,  and  the  assets  of  a  testator  are  Leaoh.  V.-Cr 
answerable  for  such  breach  of  trust.  [  hgq  ] 

This  bill  was  filed  by  the  remainderman  against  the  executor 
of  the  deceased  tenant  for  life,  whose  estate  had  been  unimpeach- 
able of  waste,  for  an  account  of  the  produce  of  ornamental  timber, 
which  had  been  cut  by  the  tenant  for  life. 

The  plaintiff  early  in  1808  had  filed  his  bill  against  the  tenant 
for  life  himself  for  the  same  purposes,  and  had  obtained  an 
injunction.  The  tenant  for  life  put  in  his  answer  to  that  bill  on 
the  Ist  June,  1808,  and  by  consent,  an  order  was  made  on  the 
8l8t  July,  1808,  referring  it  to  the  Master  to  inquire  as  to  the 
ornamental  and  other  timber  which  had  been  cut  by  the  tenant 
for  life. 

This  order  was  never  acted  upon ;  and  the  tenant  for  life  lived 
till  April,  1815,  without  any  further  proceeding  being  had  in  the 
cause. 

*  *  The  case  was  much  argued.  I  was  not  present  at  the 
argument,  but  am  informed,  that  it  was,  first,  contended  that 
such  a  bill  could  not  be  filed,  and  the  following  cases  were  cited  : 
viz.  Bishop  of  Winchester  v.  Knight  A  Garth  v.  Cotton.  I  [•370} 
Hambly  v.  Trott.^  Lee  v.  Alston.\\  Marquis  of  Lansdowne  v. 
Marchioness  Dowager  of  Lansdowne.^  And  secondly,  that  as  no 
timber  had  been  cut  since  the  injunction  in  1808,  and  the 
plaintiff  had  not  proceeded  in  the  former  cause,  he  must  be 
taken  to  have  waived  his  claim  in  that  respect. 

Mr.  Bell,  Mr.  Benyon  and  Sir  G.  Hampson  for  the  plaintiff. 

Mr.  Heald  and for  the  defendants. 

The  Yice-Chancellob  held,  that  though  there  was  much 
ground  for  the  latter  defence,  yet  as  it  was  not  made  by  the 

tip.  Wms.  406.  §  Cowp.  376. 

X  1  Dick.  183;   8.  C.  3  Atk.  751;  ||  1  Br.  0.  C.  194. 

and  1  Yes.  Sen.  524,  546.  IT  15  B.  B.  225  (1  Madd.  116). 


S14 


1820-    CH,    6  MADDOCK,  870, 


[B.B. 


Obmonde 

V. 
KtMEB8L£T. 


answer,  he  could  not  notice  it.  Upon  the  general  point,  whether 
such  a  bill  coald  be  maintained,  His  Honour  stated :  That  the 
restraint  upon  the  legal  owner  as  to  equitable  waste  was  to  be 
considered  as  founded  on  a  breach  of  that  trust  and  confidence 
which  the  devisor  reposed  in  the  tenant  for  life,  that  he  would 
use  his  legal  estate  only  for  the  purpose  of  fair  enjoyment.  That 
it  was  a  trust  implied  in  equity  from  the  subsequent  limitations, 
and  from  the  presumed  intention  of  the  testator  that  he  meant 
an  equal  benefit  to  all  in  succession.  That  in  all  cases,  the  assets 
of  a  testator  were  answerable  for  a  profit  made  by  breach  of  trust : 
and  an  account  was  decreed  according  to  the  prayer  of  the  bill. 


1820. 
June  19,  20. 

Leacb,  V.-C. 

[371] 


SMITH  V.   DEATH. 

(6  Maddock,  371—374.) 

The  Ckmrt  will  not  oompel  a  purohaaer  to  take  a  title  depending  upon 
matter  of  fact,  if  the  fact  do  not  admit  of  Batisfactory  proof,  or  be  not 
well  proved.  A  power  of  appointment  in  a  grantee  for  life,  though  in 
favour  of  particular  objects,  is  extinguished  by  a  recovery. t 

This  was  a  bill  for  the  specific  performance  of  a  contract  of 
sale.  The  Master  reported  in  favour  of  the  title,  and  the  case 
came  on  upon  exceptions  to  his  report.  The  plaintiff's  title 
depended  upon  the  will  of  Edward  Wise,  who  devised  the 
property  in  question  to  Charles  Brown  for  life,  with  remainder  to 
the  use  and  behoof  of  such  child  and  children  of  the  body  of  the 
said  Charles  Brown,  and  him  surviving,  who  should  be  brought  up 
and  educated  as  a  member  of  the  Established  Church  of  England, 
and  should  be  a  constant  frequenter  or  frequenters  thereof,  in 
such  parts  or  proportions,  &c.  as  he  the  said  Charles  Brown 
should  by  deed  or  will  appoint ;  and  in  default  of  such  appoint- 
ment, to  the  use  of  the  first  son  of  the  body  of  the  said  Charles 
Brown,  lawfully  begotten,  who  should  be  brought  up  and 
educated  as  aforesaid,  and  should  be  a  constant  frequenter  of  the 
said  Church  of  England,  and  the  heirs  of  the  body  of  such  son, 
with  divers  remainders  over. 

The  first  son  of  Charles  Brown  attained  his  majority  in  1817f 
t  /ft  r«  Baddiffe,  '92,  1  Ch.  227,  61  L.  J.  Oh.  186. 
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And  soon  afterwards  joined  with  his  father  in  suffering  a  recovery,      Smith 
under  which,  the  plaintiff  claimed.  Death. 

Mr,  Sugden,  in  support  of  the  exceptions. 

Mr,  Shadwell,  contra. 

It  was  first  objected  by  Mr.  Sugden^  that  the  power  of  appoint- 
ment being  limited  to  surviving  children  at  the  death  of  the 
father,  the  immediate  gift  to  children,  *in  default  of  appoint-      [  ^372  ] 
ment,  was  to  be  construed  with  the  same  limitation. 

The  Vice-chancellor  held,  that  such  a  construction  would  be 
contrary  to  the  force  of  the  expressions  used,  and  not  warranted 
by  necessary  or  rational  inference. 

Mr.  Sugden  next  contended,  that  the  description  of  the  first 
son  **  who  should  be  brought  up  and  educated  as  a  member  of 
the  Established  Church  of  England,  and  should  be  a  constant 
frequenter  of  such  Church,"  was  in  its  nature  of  uncertain  proof, 
and  was,  in  fact,  inadequately  proved  before  the  Master ;  and  he 
cited  the  case  of  Lowes  v.  Lu8h,\  where  Sir  W.  Grant  held  that  an 
act  of  bankruptcy  being  established,  a  purchaser  was  not  bound 
to  take  a  title  depending  upon  evidence  that  the  bankrupt  was 
not  so  indebted  at  the  time,  that  a  commission  could  issue. 

The  Yicb-Chancellob  held,  that  it  could  not  be  insisted  that  a 
purchaser  was  not  bound  to  take  a  title  which,  in  some  measure, 
depended  upon  matter  of  fact,  for  almost  every  title  must  in  some 
degree  depend  upon  such  matter.  That  the  matter  of  fact,  upon 
which  a  title  depended,  might  be  such  as  not  in  its  nature  to  be 
capable  of  satisfactory  proof,  as  in  the  case  of  Lowes  v.  Lush,  and 
8uch  a  title  a  purchaser  could  not  be  compelled  to  take :  or,  the 
fact  might  in  its  nature  be  capable  of  satisfactory  proof,  and  yet 
aot  satisfactorily  proved ;  and  courts  of  equity,  by  assuming  a 
jurisdiction  to  compel  the  specific  performance  of  agreements, 
necessarily  forced  upon  themselves  the  difficulty  of  determining 
*8uch  questions ;  and  that  in  the  present  case  it  did  appear  to  him  [  *878  J 
that  the  fact  was  capable  of  proof,  and  was  satisfactorily  proved, 
t  9  E.  E.  344  (14  Vo8.  647). 
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Smith  Mr.  Siufden  next  contended  that  the  title  was  defective,  by 

Death.  reason  that  the  power  given  to  Charles  Brown  to  appoint  to  his 
children,  was  not  extinguished  by  the  recovery ;  and  he  argued, 
that  if  a  general  power  to  appoint  for  the  benefit  of  the  owner 
could  be  extinguished  by  a  recovery,  yet  that  a  particular  col- 
lateral power,  not  being  an  interest  in  the  appointor,  or  to  be 
exercised  for  his  benefit,  but  in  the  nature  of  a  trust  to  be  exe- 
cuted for  the  benefit  of  others,  could  not  be  so  extinguished ; 
and  he  cited  and  distinguished  the  case  of  Edwards  v.  Slater y\ 
that  being  the  case  of  a  power  to  jointure,  which  might  be  used 
for  the  parties'  benefit,  and  enable  him  to  obtain  a  larger  portion 
with  his  wife.  He  cited  also  Doe  v.  Je88on,l  since  reversed  in 
the  House  of  Lords.  The  point,  he  observed,  was  not  expressly 
decided  in  that  case,  but  that  Lord  Bedesdale  thought  the 
power  could  not  be  destroyed,  as  it  was  not  to  be  exercised  for 
the  parties'  own  benefit.  Mr.  Siu/den  referred  also  to  a  case  of 
West  V.  Burney,  before  the  Vice-Chancellor  in  January,  1819.  § 

The  Vice-chancellor  said,  that  in  West  v.  Burney  it  appeared 
[  ^874  ]  to  him,  as  the  result  of  the  authorities,  that  *every  power  reserved 
to  a  grantee  or  devisee  for  life,  though  not  appendant  to  his  own 
estate,  as  a  leasing  power,  but  to  take  effect  after  the  determina- 
tion of  his  own  estate,  and  therefore  in  gross,  might  be  extin- 
guished. That  such  a  grantee  or  devisee  could  deal  with  the 
estate  in  respect  of  his  freehold  interest ;  and  his  dealing  with 
the  estate,  so  as  to  create  interests  inconsistent  with  the  exercise 
of  his  power,  must  extinguish  his  power,  upon  the  general  prin- 
ciple that  a  person  is  not  permitted  to  defeat  his  own  grant* 
That  it  made  no  difference  that  here  the  power  was  a  particular 
power  in  favour  of  children ;  that  King  v.  Melling  |i  was  a  par- 
ticular power  in  favour  of  the  wife ;  that  such  a  power  could  not 
be  called  a  trust,  for  the  alleged  cestui  que  trust  could  not  compel 

t  Hard.  410.  require  the  determination  of  it,  and 

I  d  M.  &  S.  95,  see  ante,  p.  1.  on  that  account  it  was  not  reported. 

§  According  to  my  note  of  that  In  that  case  Mr.  Sugden  oontende  i 

case,  which  was  very  ably  argued,  that  the   power  was  extinguished, 

by  Mr,  Frestat^,  on  the  one  side,  and  and  such  is  the  conclusion  in  his 

Mr,  Sugd^  on  the  other,  the  point  work  on  "Powers,"  pp.  79, 80,  edit.  3. 

was  not  determined,  nor  did  the  case  ||  1  Ventr.  225. 
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the  execution  of  it,  and  being  at  the  option  of  the  grantee  for  life  Smith 
to  exercise  or  not,  any  dealing  with  the  estate  inconsistent  with  dbath, 
its  exercise  must  determine  his  option. 

Exceptions  overruled. 


JUPP    V.   GEEBTNG.t  ^i82o. 

(5  Maddnck,  375^-377.)  -'^^^^  ^• 

On  demurrer:  Held,  that  if  the  plaintifi  dies  before  the  coste  of  a  Leaoii,  V.-C. 
bill  dismissed  are  taxed,  a  bill  of  reviyor  by  his  representatiyes  for  costs       r  ^375  ] 
cannot  be  sustained. 

The  defendant,  John  Geering,  on  the  17th  January,  1818,  filed 

ft  bill  against  George  Spencer  Jupp  for  the  specific  performance 

of  an  agreement.     The  bill  was  answered,  and  on  the  hearing  of 

the  cause,  on  the  25th  November,  1819,  the  Yice-Chancellob 

dismissed  the  bill  with  costs.    Before  the  taxation  of  the  costs 

Oeorge  Spencer  Jupp  died,  having  by  his  will  appointed  three 

executors,  who  renounced.     The  plaintiff  obtained  letters  of 

administration,  and  filed  the  present  bill  of  revivor  against  the 

defendant,  in  order  to  obtain  the  costs  of  the  bill  dismissed.     To 

this  bill  the  defendant  demurred  generally,  for  want  of  equity. 

Mr.  Treslove  for  the  demurrer.     *    *     * 

Mr.  Spence^  contra.     *     *     *  [  37rt  ] 

The  ViCE-CHiNCBLLOR  [in  the  course  of  his  judgment,  said]  :  L  •'^77  ] 

At  common  law,  costs  were  lost  if  either  party  died  before  final 
judgment ;  but  by  statute  of  the  17  Gar.  II.  c.  8,1  if  either  party 
die  between  the  verdict  and  the  final  judgment,  the  final  judg- 
ment nmy  still  be  entered  up,  and  costs  and  damages  recovered ; 
And  the  8  c^  9  Wm.  lU.  c.  11,§  extends  the  remedy  to  cases  where 
either  party  dies  after  interlocutory,  and  before  final,  judgment. 
The  final  judgment  at  law  ascertains  the  amount  of  the  costs, 
and  is  necessarily,  therefore,  preceded  by  taxation. 

The  statutes  to  which  I  have  referred  have  no  application  to 

t  Troup  T.  Troup  (1868)  37  L.  J.      s.  4,  but  see  s.  7. 
(Ch.)  397.  §  eee  46  &  47  Vict.  c.  49. 

X  iiepealed,  46  &  47  Vict.  c.  49, 
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Jupp        cases  in  equity,  and  proceeding,  therefore,  upon  the  general 

gbkbiko.     analogies  of  the  common  law,  I  must  hold,  that  costs  in  equity 

are  lost  by  the  death  of  either  party  before  taxation,  as  costs  at 

common  law  were  lost  by  the  death  of  either  party  before  final 

judgment. 

Demurrer  allowed. 


1820.  MOEGAN    V.  MORGAN.f 

'      '^'*^^'  (5  Maddock,  408-412.) 

Leach,  V.-C.  The  husband  is  tenant  by  the  courtesy  of  the  equitable  inheritance  of 

[  408  ]  his  wife,  notwithstanding  a  direction  to  pay  the  rents  and  profits  to  her 

separate  use  daring  the  coTerture. 

This  was  a  bill  filed  by  a  son  against  his  father,  to  avoid  a- 
contract  made  between  them,  for  the  division  of  the  price  of 
lands  to  be  sold,  upon  the  ground  that  the  contract  proceeded 
upon  the  notion  that  the  father  was  tenant  for  life  of  the  lands, 
and  the  son  tenant  in  fee  in  remainder,  though  in  truth  the  son,, 
the  plaintiff,  was  tenant  in  fee  in  possession. 

The  lands  in  question  had  been  the  estate  of  the  mother. 
[  409  ]  By  a  settlement  made  previous  to  the  marriage  of  the  father,, 

with  the  mother,  the  estate  of  the  mother  was  conveyed  to  trus- 
tees in  fee,  as  to  a  certain  estate  called  Trevospert,  to  the  use  of 
the  father  for  life,  remainder  to  the  use  of  the  mother  for  life, 
remainder  to  the  children  of  the  marriage,  as  the  parents  or  the 
survivor  should  appoint,  remainder  to  the  use  of  the  mother  and 
her  heirs,  and  as  to  all  other  the  estate  of  the  mother  upon  trust, 
for  the  sole  and  separate  use  of  the  mother  for  life,  with  power 
to  the  mother  to  appoint  the  fee  by  deed  or  will,  and,  for  want 
of  appointment,  in  trust  for  the  mother,  her  heirs  and  assigns. 
The  question  was,  whether,  as  to  this  latter  estate,  the  father^ 
who  survived  the  mother,  was  entitled  to  be  tenant  by  the  curtesy 
against  her  son,  the  mother  having  made  no  appointment  ? 

Mr.  Hartf  and  Mr.  Daniel^  for  the  plaintiff,  admitted  the 
general  rule  was,  that  a  husband  was  entitled  to  curtesy  in  the 

t  Cooper  V.  Macdmald  (1S77)  7  Ch.  Dxv.  2S8,  297,  47  L.  J.  Oh.  373. 


VOL.  XXI.]       1820,    CH.    5  MADDOCK,  409— 411.  819 

equitable  estate  of  his  wife,  but  contended,  that  the  rule  did  not     Mobgan 
apply  in  this  case,  by  reason,  that  daring  the  life  of  the  wife,  the     morgan. 
profits  were  to  be  paid  to  her  separate  use^  and  they  cited  the 
ease  of  Herle  v.  Greenbank^^  as  directly  in  point, 

Mr.  Beames,  for  the  defendant : 

*     *    Herle  v.  Oreenbank  stands  alone,  and  is  not  to  be  recon-       [  *10  ] 
oiled  to  Lord  Habbwickk's  general  doctrine  in  Roberts  v.  Dixwell ;  X 
where  he  says,  a  devise  to  the  separate  use  would  not  bar  the 
husband,  because  there  was,  as  here,  a  sort  of  seisin  in  the 
wife.    *    ♦    * 

The  Vice-Chancbllor  :  -4«r^.  8. 

It  must  be  admitted  that  the  two  cases  of  Herle  v.  Greenbank, 
and  Roberts  v.  Dixwell,  cannot  be  reconciled,  and  between  the 
conflicting  opinions  of  Lord  Habdwicke,  recourse  must  be  had 
to  principle  and  analogy.  At  law  the  husband  is  entitled  to  the 
curtesy,  wherever  the  wife,  during  the  coverture,  is  seised  of  an 
estate  of  inheritance,  and  has  issue  by  the  husband  capable  of 
that  inheritance. 

Equity  follows  the  law,  in  the  quality  of  estates,  and  it  is  to  [  4ii  ] 
be  stated  generally  that  a  husband  will  become  tenant  by  the 
curtesy,  wherever  the  wife,  during  the  coverture,  is  in  possession 
of  an  equitable  estate  of  inheritance,  and  has  issue  by  the  hus- 
band capable  of  that  inheritance.  There  is  no  doubt  here  that 
the  wife  had  an  equitable  estate  of  inheritance,  notwithstanding 
the  rents  and  profits  were  to  be  paid  to  her  separate  use  for  life. 
Lord  Habdwicke  admits  this  proposition  in  Herle  v.  Gree^ibank, 
and  it  is  so  expressly  decided  in  the  case  of  Pitt  v.  Jackson,% 
where  the  conveyance  being  directed  to  the  daughter,  a  feme 
covert  in  tail,  there  was,  notwithstanding,  a  direction  to  pay  the 
rents  and  profits  to  her  separate  use  during  the  coverture :  and 
this  doctrine  has  also  the  authority  of  Mr.  Feame  in  his  book  of 
Contingent  Bemainders,  in  his  comments  upon  the  case  of  Roberts 
V.  Dixwell.  The  wife  was  in  possession  of  this  equitable  estate 
by  receipt  of  the  rents  and  profits  during  the  coverture,  and  there 
being  issue  capable  of  the  inheritance,  the  husband,  according  to 
t  3  Aik.  715.  X  1  Atk.  606.  §  2  Br.  C.  C.  61. 
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the  rule  stated,  must  be  entitled  to  the  curtesy ;  unless  it  can  be 
held  that  the  direction  that  the  wife  shall  take  the  profits  to  her 
separate  use,  amounts  to  an  express  intention  to  exclude  him. 
At  law,  the  husband  cannot  be  excluded  from  the  enjoyment  of 
property  given  to  or  settled  upon  the  wife  ;  but  in  equity  he  may, 
and  this  not  only  partially,  as  by  a  direction  to  pay  the  rents 
and  profits  to  the  separate  use  of  the  wife  during  coverture,  but 
wholly,  by  a  direction,  that  upon  the  death  of  the  wife,  the  in- 
heritance shall  descend  to  the  heir  of  the  wife,  and  that  the 
husband  shall  not  be  entitled  to  be  tenant  by  the  curtesy :  such 
a  provision  was  actually  made  in  the  case  of  Bennett  v.  Davis,^ 
and  was  *acted  upon  by  this  Court.  Here  the  husband  is  par- 
tially, and  not  wholly,  excluded  from  the  enjoyment  of  his  wife's 
property.  This  Court  would,  according  to  the  intention  of  the 
settlement,  have  restrained  him  from  all  interference  with  the 
rents  and  profits  during  the  life  of  the  wife,  but  there  being  no 
further  exclusion  expressed  in  the  settlement,  the  Court  can  have 
no  authority  to  restrain  him  from  the  enjoyment  of  his  general 
right  as  tenant  by  the  curtesy  in  the  equitable  inheritance  of  his 

wife. 

Bill  dUmissed. 


1820. 
yitr.  7. 

Leach,  V.-C. 
[424  J 


WALKEE    V.  WALKER, 

(5  Maddock,  424—427.) 

Where  the  diBcretion  of  a  tniBtee  is  to  be  exercised  upon  matter  of 
fact,  the  Court  will  substitute  the  Master,  but  not  where  the  discretion 
is  to  be  exercised  upon  matter  of  opinion  and  judgment. 

The  bill  stated  that  John  Walker,  by  his  will,  dated  the  17th 
of  March,  1810,  "  gave  and  bequeathed  unto  William  Walker, 
Ann  Hack  Walker  and  Hester  Walker,  their  executors,  adminis- 
trators, and  assigns,"  a  freehold  estate  in  Oxfordshire,  "  upon 
trust  to  permit  and  suffer  the  plaintiff,  for  and  during  the  term 
of  his  natural  life,  to  receive  and  apply  all  the  benefit  and 
advantage  arising  from,  or  that  might  arise  from  the  testator's 
said  estate  to  his  own  proper  use  and  benefit,  whether  by  his 
own  occupation  and  possession  thereof,  or  any  part  thereof, 

t  2  P.  Wms.  316. 
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should  the  plaintiff  be  minded,  or  from  the  rent  or  rents,  profits     Walkbb 
and  advantages  arising,  or  that  might  arise,  therefrom,  after  the     walker. 
testator's  decease ;  and  in  case  the  conduct  and  behaviour  of  the 
plaintiff,  after  the  testator's  decease  should  be  and  continue  to 
be  for  not  less  a  time  than  the  space  of  seven  years  at  the  least, 
from  and  after  the  testator's  decease,  to  the  entire  satisfaction 
and  approbation  of  the  said  William  Walker,  Ann  Hack  Walker 
and  Hester  Walker,  agreeing  and  signifying  their  unanimous 
approbation  of  the  conduct  and  behaviour  of  the  plaintiff  for  the 
space  of  seven  years,  from  and  after  the  testator's  decease,  then 
and  in  that  case  the  testator  declared  it  to  be  his  will,  and  he 
thereby  gave  and  bequeathed  his  said  estate  of  land,  &c.  unto 
the  plaintiff,  his  heirs  and  assigns  for  ever ;  but  should  the  con- 
duct and  behaviour  of  the  plaintiff  not  be  such  as  to  merit  and 
procure  the  confidence  and  good  opinion  of  the  said  William 
Walker,  Ann  Hack  Walker  and  Hester  Walker,"  the  estate  was 
given  to  plaintiff  for  life ;  remainder  to  his  children  as  tenants 
in  common  in  fee  on  their  attaining  the  age  of  ^twenty-four      [  *^^^  1 
respectively : — the  will  then  proceeds — "  that  if  it  should  happen 
that  the  plaintiff  never  should,  nor  did,  by  his  conduct  and 
behaviour  in  the  world,  merit  and  entitle  himself  to  the  confi- 
dence and  good  opinion  of  the  said  William  Walker,  Ann  Hack 
Walker  and  Hester  Walker,  the  survivors  or  survivor  of  them, 
and  the  executors,  administrators  and  assigns  of  such  survivor, 
so  as  to  entitle  himself  to  have,  possess  and  enjoy  all  right 
and  title  in  and  to  the  said  estate  absolutely,  nor  leave  any 
child  or  children  his  lawful  issue  at  his  decease  arriving  at 
the  age  of  twenty-four  years,"  the  testator  devised  the  estate 
to  the  said  William  Walker,  defendant  in  fee.     The  testator 
died  in  October,   1810,   leaving  the  plaintiff,  his  eldest  son, 
heir  at  law,  the  defendants  William  Walker,  Ann  Hack  Walker 
and  Hester  Walker,  together  with  Francis  Walker,  his  other 
children. 

WilUam  Walker,  Ann  Hack  Walker  and  Hester  Walker,  soon 
after  the  testator's  decease,  entered  into  possession  of  the  devised 
estate,  and  continued  therein  until  the  25th  of  March,  1811, 
when  the  estate  was  given  up  to  the  plaintiff.  That  on  the 
testator's  decease,  the  said  trustees  possessed  themselves  of  and 
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Walkeb     kept  the  title  deeds,  though  the  plaintiff's  conduct  was  such  as 
Walksb.     to  entitle  him  to  the  confidence  of  the  trustees,  and  had  been 
so  since  the  testator's  decease,  a  period  of  more  than  seven 
years. 

The  bill  prayed  an  account  of  the  rents  and  profits  of  the 
estate  received  by  the  trustees  since  the  testator's  decease ;  that 
they  might  signify  in  such  manner  as  the  Court  should  direct, 
the  approbation  of  the  plaintiff's  conduct  and  behaviour  for  the 
space  of  seven  years  from  the  decease  of  the  testator,  convey  the 
[*426]  fee  ^simple  of  the  estate  to  plaintiff,  and  deliver  to  him  the 
title  deeds  relating  thereto. 

The  defendant  William  Walker  by  his  answer  admitted  the 
receipt  of  the  rent  until  March,  1811,  and  possession  of  the  title 
deeds  of  the  estate ;  but  stated  "  that  he  has  not  such  confidence 
in  the  conduct  and  discretion  of  the  plaintiff  as  to  induce  him  to 
think  that  it  would  be  proper  or  conformable  with  the  intention 
of  the  testator,  to  give  the  plaintiff  the  absolute  control  over  the 
estate,  and  the  power  of  disposing  of  the  same  to  the  prejudice 
of  his  children." 

Mr.  Home,  and  Mr, ,  for  the  plaintiff: 

Mr.  Bell,  and    Mr.  Roupell,   for  the  defendant,   William 
Walker;  and 

Mr.  WethereU,  for  other  defendants : 

The  question  was,  whether  the  Court  would  take  upon  itself 
the  exercise  of  a  discretion  vested  by  the  testator  in  trustees  ? 

The  cases  cited  were,  Gower  v.  MainwaHng,\  Breretmi  v. 
Brereton^X  Dr.  Potter  v.  Dr.  Chapman,^  Pink  v.  De  Thnisey,,\ 
French  v.  Davidson, %  Brown  v.  Higgs.W 

The  Yicb-Chancellor,  (after  stating  the  circumstances  of 
the  case,)  held,  that  where  the  discretion  of  trustees  is  to  be 
exercised  upon  matter  of  opinion  and  judgment,  as  to  which, 

t  2  Yes.  Sen.  86,  110.  IF  18  B.  B.  253  (3  Madd.  396). 

X  Stated,'  2  Ves.  Sen.  86.  tt  4  B.  B.  323  (4  Ves.  708;   5 

§  Ambl.  98.  Yes.  495 ;  8  Yes.  561). 
n  17  B.  B.  204  (2  Madd.  157). 
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^ell-intentioned  persons  may  differ,  the  Court  cannot  substitute  Walker 

the  Master  for  the  *trustees ;  but  where  the  discretion  is  to  be  walkbb. 

exercised  upon  matter  of  fact,  the  Court  i^ill  refer  it  to  the  [  •427  ] 
Master. 

The  Decree  was,  amongst  other  things,  **  That  it  be  referred 
to,  &c.  to  inquire  and  state,  whether  the  conduct  and  behaviour 
of  the  plaintiff,  for  not  less  a  time  than  the  space  of  seven  years 
at  the  least,  from  and  after  the  testator's  death,  has  been  to  the 
entire  satisfaction  and  approbation  of  the  defendants  William 
Walker,  Ann  Hack  Walker,  and  Hester  Walker,  the  trustees ; 
and  whether  they  have  agreed  and  signified  their  unanimous 
approbation  of  the  conduct  and  behaviour  of  the  plaintiff,  for 
the  said  space  of  seven  years,  from  and  after  the  said  testator's 
decease." 


TIDD    V.  LISTERt  ^^^o. 

Nov.  20. 
(5  Maddock,  42»-4330  j)ee.  6. 


It  is  not  of  course  to  let  the  equitable  tenant  for  life  into  poootooion. 
It  must  depend  upon  the  intention  of  the  testator. 

Thb  bill  in  this  case  was  filed  by  a  feme  covert  and  her  hus- 
band, against  the  trustees  under  her  father's  will,  and  prayed  a 
legal  conveyance  of  a  life  estate,  to  which  the  wife  was  equitably 
entitled  by  the  will,  or  for  a  receiver,  or  for  delivery  of  possession 
of  the  estate. 

The  will  directed  the  trustees  to  pay  the  premiums  of  certain 
policies  of  assurance,  in  the  first  place,  out  of  the  rents  and 
profits ;  and  the  plaintiffs  offered  to  bring  as  much  money  into 
Court  as  would  secure  the  premiums. 

The  facts  of  the  case,  and  the  questions  raised,  are  fully  stated 
in  the  judgment. 

The  claim  to  a  conveyance  was  abandoned ;  but  Mr.  Sugden^ 

t  But  the  Settled  Land  Acts  now     In  re  Bago^B  Settlement,  '94,  1  Ch. 
Iiare  a  mateiial  bearing  upon  this      177,  8  K  41,  63  L.  J.  Oh.  515. — 
question.    In  re   Wythea,  '93,  2  Oh.      O.  A.  S. 
369,  3  B.  433,  62  L.  J.  Gh.  663; 

t2 


Leach,  V.-C. 

[429] 
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XiDD       ^^^  ^h®  plaintiff,  insisted  upon  a  right  to  possession,  as  a  matter 
Lister      ^^  course,  and  cited  Blake  v.  BuriburyA 

Mr.  Hart^  Mr.  Belly  and  Mr.  Palmer,  for  the  defendant,. 
Lister. 

Mr.  Bhxckbume,  for  the  trustees. 

2j^^  5       The  Vice-Chancbllob  : 

The  testator  in  this  case,  after  giving  to  his  wife  smd  daughter 
the  personal  occupation  of  the  house  in  which  he  resided,  and 
[  ^480  ]  the  use  of  his  furniture,  has  ^devised  and  bequeathed  his  whol& 
real  and  personal  property  to  certain  trustees  upon  trust,  in  th& 
first  place  to  pay  his  funeral  expenses  and  debts,  then  to  keep 
the  buildings  upon  his  estate,  consisting  of  freehold,  copyhold 
and  leasehold,  insured  against  loss  or  damage  by  fire ;  next  to 
pay  the  premiums  of  certain  policies  of  assurance  on  the  lives  of 
his  two  sons,  which  are  to  form  a  provision  for  their  widows  and 
children ;  then  to  pay  annuities  of  sixty  guineas  each  to  his  two 
sons ;  and  lastly,  he  has  given  the  surplus  income  between  hi& 
wife  and  daughter  during  their  joint  lives,  and  the  whole  surplus- 
income  to  the  survivor  for  life ;  and  in  case  his  two  sons  should 
survive  his  wife  and  daughter,  then  he  gives  to  them  his  whole 
real  and  personal  estate.  Soon  after  the  death  of  the  testator,  a 
bill  was  filed  in  this  Court  for  the  execution  of  the  trusts  of  his^ 
will ;  and  in  the  progress  of  that  suit,  the  debts  and  funeral 
expenses  were  paid  out  of  the  personal  estate,  and  the  residue  of 
the  personal  estate  was  secured  in  the  name  of  the  Accountant- 
General,  and  is  of  an  amount  sufficient  to  satisfy  the  two  annui- 
ties of  sixty  guineas  each  given  to  the  sons,  who  do  accordingly 
receive  the  same  from  the  Accountant-General.  The  premiums 
of  the  policies  of  assurance  continue  to  be  paid  out  of  the  rents 
and  profits  of  the  estates.  The  mother  died  in  the  year  1819, 
and  the  daughter,  who  is  become  entitled  to  the  whole  surplus 
income  of  the  real  and  personal  estate,  has  married.  The 
mother,  the  two  sons,  and  two  other  persons,  were  the  trustees 
named  in  the  will ;  one  of  these  persons  is  dead ;  the  other  has 
t  1  E.  R.  Ill  (1  Vee.  Jr.  194). 
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but  little  interfered  in  the  trusts  of  the  will ;  one  of  the  sons  is  Ttdd 
abroad,  and  the  management  of  the  property  has  principally  lii^eb. 
devolved  upon  the  son,  William  Lister.  The  present  bill  is  filed 
by  the  daughter  and  her  husband,  praying,  a  conveyance,  *sur-  .  [  **3i  ] 
render  and  assignment  of  the  legal  estate  from  the  trustees ;  and 
that  the  plaintifis  may  be  let  into  possession,  or  that  a  receiver 
may  be  appointed.  The  prayer  for  the  conveyance,  surrender 
and  assignment  was  abandoned  at  the  Bar,  but  it  was  insisted 
that  it  is  a  matter  of  course  in  a  court  of  equity  to  divest  a 
trustee  of  the  management  of  the  trust  property,  and  to  deliver 
the  possession  to  the  cestui  qtie  trust  for  life.  And  that  the  only 
difficulty  here  was,  that  the  trustees  are  in  the  first  place 
directed  to  pay  certain  premiums  upon  policies  of  assurance, 
which  remained  to  be  provided  for  out  of  the  rents  and  profits  of 
the  estates ;  and  that  to  remove  this  difficulty  the  daughter's 
husband  was  willing  to  invest  in  the  cause  a  sum  sufficient  to 
answer  the  amount  of  those  annual  payments ;  and  the  case  of 
Blake  v.  Bunbury  f  was  cited  as  an  authority  for  this  doctrine. 

My  first  impressions  were  strongly  against  the  existence  of  any 
fiuch  rule.  It  is  perfectly  plain  from  the  continuing  nature  of 
this  trust,  that  the  testator  intended  that  the  actual  possession 
of  the  trust  property  should  remain  with  the  trustees ;  and  it 
did  appear  to  me  a  singular  proposition,  that  if  a  testator  who 
gives  in  the  first  instance  a  beneficial  interest  for  life  only, 
thinks  fit  to  place  the  direction  of  the  property  in  other  hands, 
which  is  an  obvious  means  of  securing  the  provident  manage- 
ment of  the  property  for  the  advantage  of  those  who  are  to  take 
in  succession,  that  it  should  be  a  principle  in  a  court  of  equity 
to  disappoint  that  intention,  and  to  deliver  over  the  estate  to  the 
4^e8tui  que  trust  for  life,  unprotected  against  that  bias  which  he 
must  naturally  have  to  prefer  his  own  immediate  *intere8t  to  the  [  •482  ] 
fair  rights  of  those  who  are  to  take  in  remainder.  Indepen- 
dently of  the  purpose  of  management  of  the  property,  a  testator 
may  be  considered  in  the  case  of  a  female  cestui  que  trust  for  life, 
as  having  a  further  view  to  her  personal  protection  in  the  case 
of  her  marriage. 

The  husband  can  only  compel  the  trustee  to  account  to  him 
t  1  E.  R.  Ill  (1  Vee.  Jr.  194). 
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TiDD  lor  the  wife's  income  by  the  aid  of  a  court  of  equity ;  and  this 
LiOTEn.  Court,  in  certain  cases  of  misconduct  by  the  husband,  will  not 
compel  the  trustee  to  account  to  the  husband,  but  will  secure 
the  income  for  the  benefit  of  the  wife.  It  is  manifest  that  thia 
protection  would,  to  some  extent,  be  prejudiced,  if  the  husband 
were  put  into  the  possession  of  the  trust  estate. 

The  case  of  Blake  v.  Bunbury,  is  no  authority  for  the  proposi- 
tion for  which  it  was  cited.  It  was  not  the  case  of  a  cestui  que 
trust  for  life,  but  the  case  of  a  legal  tenant  for  life,  subject  to  & 
term  for  raising  a  charge.  There  was  there  no  purpose  but  to 
raise  the  charge,  and  the  legal  tenant  for  life,  securing  the 
charge,  had  upon  every  principle  a  right  to  the  possession. 
There  may  be  cases  in  which  it  may  be  plain  from  the  expres- 
sions in  the  will,  that  the  testator  did  not  intend  that  the 
property  should  remain  under  the  personal  management  of  the 
trustees.  There  may  be  cases  in  which  it  may  be  plain  from  the 
nature  of  the  property,  that  the  testator  could  not  mean  to 
exclude  the  cestui  que  trust  for  life,  from  the  personal  possession 
of  the  property,  as  in  the  case  of  a  family  residence.  There 
may  be  very  special  cases  in  which  this  Court  would  deliver  the 
possession  of  the  property  to  the  cestui  que  trust  for  life,  although 
[  *438]  the  testator's  intention  appeared  to  be  *that  it  should  remain 
with  the  trustees,  as  where  the  personal  occupation  of  the  trust 
property  was  beneficial  to  the  cestui  que  tnist,  there  the  Court 
taking  means  to  secure  the  due  protection  of  the  property  for 
the  benefit  of  those  in  remainder,  would,  in  substance,  be  per- 
forming the  trust  according  to  the  intention  of  the  testator. 
The  present  case  is  not  one  of  special  circumstances.  It  is  not 
the  personal  occupation,  but  the  management  of  the  property, 
that  is  sought  by  this  bill. 

The  cestui  que  trust  for  life  is  ekfeme  covert.  Two  of  the  trustees 
are  the  persons,  who,  if  they  survive  the  wife,  will  be  entitled  to 
this  property.  The  testator  has  thought  fit  to  place  his  property 
in  their  hands,  and  out  of  the  management  of  the  cestui  qm  trust 
for  life,  and  I  have  no  authority  to  revoke  his  will. 

There  is,  however,  in  this  bill,  a  prayer  for  a  receiver,  and 
allegations  of  misconduct  to  support  that  prayer.  These  allega- 
tions are  denied  by  the  answer,  and  not  proved.    But  I  find  in 
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the  answer,  that  the  acting  trustee,  William  Lister,  expresses       .Tidd 
himself  to  be  willing  that  a  receiver  should  be  appointed.    If  the      lister. 
plaintiffs  desire  a  receiver,  they  are  entitled  to  it,  upon  this  con- 
sent of  the  trustee. 


CURTIS    V.   EIPPOKf  1820. 

(d  Maddock,  434.)  iV^M^^L 

The  testator  gave  all  his  property  to  his  wife,  trusting  that  she  would  Lkaoh,  V.-C, 
use  it  for  the  spiritual  and  temporal  good  of  herself  and  children,        [  434  ] 
remembering  always  the  church  and  the  poor :  Held,  that  the  wife  took 
absolutely. 

The  testator,  William  Curtis,  appointed  his  wife  the  guardian 
of  all  his  children  by  the  first  and  second  marriage ;  and  he  then 
proceeded  in  his  will  in  the  following  words,  "  I  give,  devise  and 
bequeath  all  my  real  and  personal  estates  and  effects  whatsoever, 
whereof  I  have  any  disposing  power,  to  my  said  wife  Elizabeth, 
her  heirs,  executors  and  administrators,  trusting  that  she  will,  in 
fear  of  God  and  in  love  to  the  children  committed  to  her  care, 
make  such  use  of  it  as  shall  be  for  her  own  and  their  spiritual  and 
temporal  good,  remembering  always,  according  to  circumstances, 
the  church  of  God  and  the  poor." 

The  wife  died :  and  legatees  under  her  will  filed  the  present  bill 
for  an  account,  and  to  ascertain  their  interests. 

The  question  was,  whether  the  testator's  will  created  a  trust 
for  the  children,  or  gave  his  wife  the  absolute  disposal  of  the 
property  ? 

Mr.  Bell  and  Mr.  E.  DanieU,  for  the  plaintiffs. 

Mr.  Wetherell,  and  Mr.  Raithby,  for  the  defendants. 

The  Yice-Ghancellor  held  the  wife  absolutely  entitled  to  the 
property,  there  being  no  ascertained  part  of  it  provided  for  the 
children,  and  the  wife  being  at  liberty  at  her  pleasure  to  diminish 
the  capital  either  for  the  church  or  the  poor;  that  the  plain 
intention  of  the  testator  was  to  leave  the  children  dependent  on 
the  wife. 

t  Lamhe  v.  Eamet  (1871)  L.  R.  6  Ch.  597 ;  In  re  HamilUmy  '95,  1  Ch.;.373, 
2  Ch.  370. 
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1320.  ORD    V.  NOEL.t 

Dec.  7.  (5  Maddock,  438—442.) 

Leach  V  -C  *^^  Cuurt  will  not  specifically  enforce  a  contract  for  the  sale  of  trtust 

property,  where  the  sale  (by  auction)  was  conducted  in  an  improvident 
L  *^^  J  manner  and  without  due  regard  to  the  interests  of  the  beneficiary. 

This  was  a  bill  for  the  specific  performance  of  a  contract  for 
purchase  made  by  the  plaintiff.  The  defendant,  the  Honourable 
Mr.  M.  Noel,  conveyed  the  estate  in  question  to  trustees  for 
sale,  upon  trust  to  apply  the  purchase-money  in  the  first  place  in 
payment  of  a  debt  due  from  his  father  Sir  Gerard,  and  the 
remainder  to  himself. 

The  trustees  appointed  Mr.  L.  Leake,  who  was  the  solicitor 
of  the  creditor  to  be  paid,  to  conduct  the  sale.  Mr.  L.  employed 
Mr.  Phillips,  an  auctioneer,  to  sell  by  private  contract,  at  twenty- 
eight  years'  purchase,  or  by  auction.  It  was  afterwards  deter- 
mined to  sell  by  auction  alone,  and  the  property  by  the  recom- 
mendation of  Mr.  Phillips  was  divided  into  thirteen  lots. 

On  the  morning  of  the  intended  sale.  Sir  Gerard  Noel  appeared 
at  the  time  of  sale,  and  gave  notice  to  the  auctioneer,  and  also 
by  hand-bills,  that  the  sale  was  without  due  authority,  and  that  he 
would  file  bills  in  equity  against  the  persons  who  should  purchase. 
[  439  ]  Notwithstanding  this  notice,  Mr.  Phillips,  with  the  approbation 

of  a  clerk  of  Mr.  L.  determined  to  proceed  in  the  sale,  and  it 
being  doubtful  in  consequence  of  the  effect  produced  by  Sir 
Gerard's  notice,  whether  the  sale  in  thirteen  lots  could  be  effected) , 
the  sense  of  the  company  assembled  was  taken  upon  that  point, 
who  decided  in  favour  of  a  sale  by  lots  ;  and  such  a  sale  was  tried 
but  without  effect.  It  was  then  proposed  to  the  company  that 
the  whole  estate  should  be  put  up  in  one  lot,  and  that  mode  was 
adopted  principally  as  it  seemed  by  the  voices  of  the  plaintiff  and 
one  of  his  friends.  The  plaintiff  was  the  only  bidder,  and  it 
was  knocked  down  to  him  at  a  price  exceeding  the  twenty-eight 
years'  purchase,  upon  which  it  had  at  first  been  intended  to 
sell  by  private  contract.    The  twenty-eight  years'  purchase  were 

t  Dancer.  Goldingham{lS1S)lj.'R.      and  now  see  the  Trustee  Act,  1893, 
8  Ch.  902.  908 ;  Dunn  v.  Flood  (1885)      s.  14.— O.  A.  S. 
28  Ch.  Div.  686,  64  L.  J.  Ch.  370, 
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calculated  merely  upon  the  Bubsisting  rent,  and  not  upon  any        Obd 
valuation.  Nobl. 

Mr.  Phillips  communicated  the  particulars  of  the  sale  to  Mr. 
Leake,  and  he  made  no  objection,  but  acted  upon  it,  and  delivered 
the  abstract  of  the  title  to  the  IplaintifTs  solicitor.  The  defen- 
dant, Mr.  Noel,  afterwards  applied  to  the  plaintiff  to  relinquish 
his  purchase  as  a  matter  of  favour,  which  the  plaintiff  declined 
to  do. 

It  appeared  from  the  defendant's  evidence  that  the  estate  was 
undersold ;  and  further,  that  the  reason  why  Mr.  Phillips  pursued 
the  sale  was,  that  Mr.  Leake's  clients,  the  creditors,  were  anxious 
to  raise  money  without  delay. 

Mr.  Bell  and  Mr.  Barber ^  for  the  plaintiffs. 

Mr.  Hart,  Mr.  Winqfield,  and  Mr.  Pepys,  for  the  defendants  : 

The  cause  first  came  on  to  be  heard  on  the  8th  March,  1820,       [  4^  ] 
but  it  being  suggested  that  Messrs.  Coutts  &  Go.  had  an  interest 
in  the  estate,  which  was  the  subject  of  the  contract,  the  cause 
stood  over,  in  order  that  they  might  be  added  as  parties. 

It  was  afterwards  stated,  that  Messrs.  Coutts  &  Go.  had  released 
their  interest,  and  the  cause  was  now  heard  without  their  being 
made  parties. 

The  YicB-GHANCELLoa : 

If  this  sale  had  been  made  by  auction,  with  all  those  circum- 
stances of  caution  which  a  provident  owner  would  have  applied 
in  the  case  of  his  own  property,  it  would  form  no  objection  to  the 
specific  performance  of  the  contract,  that  the  estate  had  not  pro- 
duced a  full  price.  Those  who  sell  by  action  submit  themselves 
to  the  chance  of  competition,  and  must  abide  by  it ;  nor  is  it  any 
objection  to  this  sale,  that  it  was  made  without  the  express  autho- 
rity of  Mr.  Leake,  because  it  is  plain  that  he  adopted  it  with 
full  knowledge  of  all  that  had  passed  at  the  auction.  Every  trust- 
deed  for  sale  is  upon  the  implied  condition  that  the  trustees  will 
use  all  reasonable  diligence  to  obtain  the  best  price ;  and  that 
in  the  execution  of  their  trust,  they  will  pay  equal  and  fair  atten- 
tion to  the  interests  of  all  the  persons  concerned.  If  trustees, 
or  those  who  act  by  their  authority,  fail  in  reasonable  diligence — 
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Obd  if  they  contract  under  circumstances  of  haste  and  improvidence 
NoEu  — ^f  tb^y  make  the  sale  with  a  view  to  advance  the  particular 
purposes  of  one  party  interested  in  the  execution  of  the  trust,  at 
the  expense  of  another  party,  a  court  of  equity  will  not  enforce 
the  specific  performance  of  the  contract,  however  fair  and  justifi- 
[  *44i  ]  able  the  conduct  of  the  purchaser  *may  have  been.  The  remedy 
of  the  law  is  open  to  such  a  purchaser,  but  he  has  no  claim  ta 
the  assistance  of  a  court  of  equity. 

In  this  case,  I  cannot  but  think  that  these  trustees  made  a 
mistake  in  giving  an  unlimited  authority  to  Mr.  Leake.  He  was 
the  agent  of  the  creditor,  who  having  full  security,  had  an 
interest  only  in  an  early  sale;  and  it  was  hardly  fit  that  he 
should  be  intrusted  with  the  rights  of  Mr.  Noel,  who  had  aa 
interest  not  in  an  early  sale,  but  in  a  sale  at  the  best  price* 
When  Sir  Gerard  Noel  had  prejudiced  the  sale  by  his  notice,  it 
is  at  first  difficult  to  account  for  Mr.  Phillips's  pursuing  the  sale 
in  any  form.  He  had  before  given  his  deliberate  opinion  that 
the  estate  would  sell  most  advantageously  in  lots,  and  yet  he 
actually  sells  in  one  lot  only. 

He  adopts  this  disadvantageous  mode  by  sale  in  one  lot,  not 
only  under  the  prejudice  occasioned  by  Sir  Gerard  Noel's 
conduct,  but  without  having  invited  competition  by  any  previous 
notice  that  such  a  sale  would  take  place.  The  reason  for  all 
this  is,  however,  found  in  the  evidence  of  Mr.  Phillips,  and  in 
the  evidence  of  Mr.  Leake's  clerk,  who  is  a  witness  for  the 
plaintiff.  It  appears  that  Mr.  Phillips  was  induced  to  take 
these  steps,  because  Mr.  Leake's  client,  the  creditor,  was  anxious 
that  money  should  at  all  events  be  immediately  raised. 

My  opinion  therefore  is,  that  this   sale  was  made    under 

circumstances  of  great  improvidence,  and  that  the  interests  of 

Mr.  Noel  were  sacrificed  by  it  to  the  particular  purposes  of  the 

creditors,  who  were  first  to  be  paid  out  of  the  price  of  the  estate. 

This  Court  will  not,  therefore,  aid  the  plaintiff  by  a  decree  for 

[  *442  ]      the  specific  performance  of  *the  contract,  and  the  bill  must  be 

dismissed ;  but  there  being  no  imputation  upon  the  conduct  o£ 

the  plaintiff,  let  the  bill  be 

Dismissed  without  costs. 


VOL.  XXI.]      1820.    CH.    5  HADDOCK,  442—443.  881 


PERFECT    V.  LOED    CURZON.f  1820. 

(5  Maddock,  442^47.)  '^l  fi 

Where  a  settlement  makes  the  right  of  a  child  to  a  provision  clearly        \f^  ' 
depend  upon  its  surviving  both  parents,  the  intention  must  prevail;  j^^^^j^  y.Q^ 
but  where  the  expressions  are  ambiguous,  the  presumption  is  in  favour 
of  the  child.  [  *^2  ] 

By  a  settlement  made  upon  the  intended  marriage  of  Bichard 
Asheton  and  Mary  Halls,  a  sum  of  4,0002.  secured  by  the  bond 
of  William  Halls,  the  lady's  father,  was  settled  upon  trust  to  pay 
the  interest  to  Bichard  Asheton  for  life,  and  after  his  death  to 
Mary  Halls  for  life,  and  then  followed  these  words,  "  and  from 
and  after  the  decease  of  them,  the  said  B.  A.  and  M.  Halls,  and 
the  survivor  of  them,  then  upon  this  further  trust,  that  in  case 
there  shall  be  but  one  child  living  at  the  death  of  the  survivor  of 
them,  the  said  B.  A.  and  M.  H.  by  the  said  B.  A.  on  the  body  of 
the  said  M.  H.  to  be  begotten,  they  the  said  B.  N.  and  B.  L.  (the 
trustees)  do  and  shall  pay  and  apply  the  interest  of  the  said 
4,000Z.  for  and  towards  the  maintenance  and  education  of  such 
child,  being  a  son,  until  he  shall  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  until  her  age  of  twenty-one  years,  or 
day  of  marriage,  which  shall  first  happen ;  and  also  do  and  shall 
pay  and  assign  the  said  4,0002.  and  the  bond  or  security  for  the 
same,  and  all  interest  and  produce  thereof  undisposed  of,  unto 
such  only  child  at  his  or  her  age  of  twenty-one  years,  or  day  of 
marriage  respectively."  And  the  settlement  went  on  to  provide 
that  in  the  event  of  there  being  more  than  one  child  living  at  the 
death  of  the  survivor  of  them,  the  said  *B.  A.  and  M.  H.  the  [  *443  ] 
interest  and  capital  should  in  like  manner  be  paid,  applied  and 
di\'ided  equally  between  them. — **And  in  case  the  said  M.  H. 
shall  happen  to  die  in  the  lifetime  of  the  said  B.  A.  and  there 
shall  be  no  issue  of  the  said  intended  marriage  living  at  her 
death,  or  in  case  all  and  every  such  child  or  children  shall 
happen  to  die  after  the  said  B.  A.  and  M.  H.  and  after  the 
survivor  of  them,  and  before  the  said  4,0002.  shall  vest  in  him, 
her  or  them  respectively,  as  aforesaid,  by  virtue  of  the  limitations 

t  Jeyea  v.  Savage  (1875)  L.  K.    10  Ch.  555 ;    Wakefield  v.  Maffet  (1885) 
10  App.  Gas.  422,  435,  55  L.  J.  Ch.  4. 
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Pbbfkct  aforesaid,  then  upon  trust  that  they  (the  trustees)  do  and  shall 
LordCuRzoN.  P^Jf  Assign  and  transfer  the  said  4,0002.  and  the  bond  or  security 
for  the  same,  or  so  much  thereof  as  shall  not  have  been  disposed 
of  by  the  said  M.  H.  in  pursuance  of  the  power  hereinafter  given 
to  her,  and  all  the  interest  and  produce  thereof  which  shall  be 
then  due  and  payable,  and  which  from  thenceforth  shall  become 
due  and  payable,  unto  the  said  B.  A.  and  his  assigns,  in  case  he 
shall  be  then  living,  and  shall  survive  the  said  M.  H.  or  in  case 
he  shall  be  then  dead,  then  unto  his  executors  or  administrators ;  *' 
there  afterwards  followed  in  the  settlement  a  proviso,  ''  that  in 
case  there  shall  be  no  issue  of  the  said  intended  marriage,  or  in 
case  all  such  issue  shall  happen  to  die  in  the  lifetime  of  the  said 
M.  H.  and  she  shall  them  survive,  or  in  case  all  and  every  child 
or  children  of  the  said  intended  marriage  shall  happen  to  die 
after  the  said  M.  H.  and  before  the  said  4,000Z.  shall  vest  in  him, 
her  or  them  respectively,  by  virtue  of  the  limitations  aforesaid, 
that  then  and  in  either  of  the  said  cases,  it  shall  be  lawful  for 
the  said  M.  H.  notwithstanding  her  coverture,  to  give  and 
dispose  of  the  sum  of  2,0002.  part  of  the  4,0002.  to  such  person, 
and  to  such  uses,  intents  and  purposes,  as  she  shall  think  fit." 
[  *^^  ]  Of  this  marriage  there  was  a  son  and  a  daughter.     The 

daughter  attained  twenty-one  and  married,  and  died,  leaving 
issue,  before  the  death  of  the  survivor  of  B.  A.  and  M.  H.  and 
the  question  in  the  cause  was,  whether  such  daughter  took  a 
vested  interest  in  a  moiety  of  the  4,0002.  ?  The  point  was  twice 
argued  by  Mr.  Bell,  Mr.  Stuart,  Mr.  E.  Daniel,  and  Mr.  Grant. 
The  cases  cited  were,  Woodcock  v.  Duke  of  Dorset,  \  Hotchkin  v. 
Humfrey,\  Houth  v.  Routh,^  Powis  v.  Burdett,,\  King  v.  flafo?,1i 
Hope  V.  Lord  Cliefden,\\  Wingrave  v.  Palgrave,ll  Howgrave  v. 
Canier.^ 

The  Vice  Chancellor: 

This  settlement  is  to  be  tried  by  the  rule  which  is  stated  by 
Sir  W.  Grant  in   the  case  of   Hotcgrave   v.  Cartier.     If   this 

t  3  Br.  C.  C.  569.  %  7  R.  K.  266  (9  Ves.  438). 

t  17  R.  R.  188  (2  Madd.  6o).  +t  6  R.  R.  364  (6  Ves.  499). 

§  2  Eden,  3.  Jt  1  P-  Wms.  401. 

II  7  R.  R.  259  (9  Ves.  428).  §  §  13  R.  R.  142  (3  V.  &  B.  79). 
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settlement  clearly  and  unequivocally  throughout  all  its  provisions     Pebfbot 
makes  the  right  of  a  child  to  depend  upon  its  surviving  both  its  LordCuBzoH. 
parents,  then  a  court  of  equity  has  no  authority  to  control  that 
disposition ;  but  if  this  settlement  be  in  any  of  its  provisions 
ambiguously  expressed,  so  as  to  leave  it  in  any  degree  uncertain, 
whether  it  was  intended  that  the  right  of  a  child  should  depend 
upon  the  event  of  its  surviving  both  its  parents,  then  the  Court  is 
bound  by  authority  to  declare  upon  what  may  be  called  the 
presumed  intention  in  instruments  of  this  nature,  that  the 
interest  of  a  child,  though  not  to  take  effect  in  possession  until 
after  the  death  of  both  parents,  did,  upon  the  limitations  *in  this      [  ^'^^^  1 
settlement,  vest  in  sons  at  twenty-one,  and  in  daughters  at 
twenty-one  or  marriage. 

In  settlements  of  this  description  there  are  two  sets  of  clauses 
to  be  considered  : — The  clauses  of  gift  to  the  children,  and  the 
clauses  of  gift  over  to  others  upon  failure  of  the  children ;  and 
the  authorities  require  that  both  sets  of  clauses  should  be  clearly 
and  unambiguously  expressed. 

In  this  settlement  the  clauses  of  gift  to  the  children  are 
clearly  and  unambiguously  expressed.  There  is  clearly  no 
direct  gift  to  any  child  who  is  not  living  at  the  death  of  the 
sunavor  of  the  parents.  If  it  were  equally  clearly  and  un- 
ambiguously expressed  that  the  gifts  over  were  to  take  effect  in 
every  event,  unless  some  child  survived  both  parents,  there 
would  be  no  ground  for  acting  upon  any  presumed  intention  in 
favour  of  the  children,  and  the  clear  expressed  intention  must 
prevail.  The  first  gift  over  is,  *'  in  case  the  said  M.  H.  shall 
happen  to  die  in  the  lifetime  of  the  said  B.  A.  and  there  shall  be 
no  issue  of  the  said  intended  marriage  living  at  her  death,  or  in 
case  all  and  every  such  child  and  children  shall  happen  to  die 
after  the  said  B.  A.  and  Mary  H.  and  after  the  survivor  of  them, 
and  before  the  said  4,000{.  shall  vest  in  him,  her  or  them 
respectively,  as  aforesaid,  by  virtue  of  the  limitations  aforesaid, 
then  upon  trust,"  &c.,  &c. 

In  the  first  place,  as  was  observed  at  the  Bar,  there  is  great 
inaccuracy  in  the  expression,  ''or  in  case  all  and  every  such 
child  and  children  shall  happen  to  die,"  there  being  no  proper 
antecedent  to  the  word  "  such ; "  and  in  order  to  make  sense  of 
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Pbbfeot     the  expression,  it  is  necessary  to  supply  after  ''  or  "  the  words 
LordCuBzoN.  "  being  child  *or  children  of  the  marriage,"  in  case  all  and 
[  ^446  ]     every  such  child  or  children  shall  happen  to  die.    In  the  next 
place,  there  is  great  inaccuracy  in  the  expression, ''  in  case  all 
and  every  such  child  or  children  shall  happen  to  die  after  the 
said  B.  A.  and  Mary  H.  and  after  the  survivor  of  them,"  for  the 
children  here  spoken  of  are  necessarily  children  only,  who  should 
be  living  at  the  death  of  M.  H.,  and  yet  the  form  of  the  sentence 
supposes  that  such  children  might  die  in  her  lifetime. — But 
there  remains  an  ambiguity  of  still  more  importance;  the  expres- 
sion is, ''  in  case  all  and  every  such  child  or  children  shall  happen 
to  die  after  the  said  B.  A.  and  Mary  H.  and  after  the  survivor  of 
them,  and  before  the  said  4,000Z.  shall  vest  in  him,  her  or  them 
respectively,  as  aforesaid,  by  virtue  of  the  limitations  aforesaid;" 
by  this  latter  branch  of  the  sentence  must  be  intended,  **  before 
they  shall  attain  twenty-one  being  sons,  or  twenty-one  or  mar- 
riage being  daughters,"  for  this  was  the  effect  of  the  limitations 
referred  to;  now  let  the  case  be  put  that  all  children  who 
survived  M.  H.  attained  twenty-one  and  died  afterwards  in  the 
lifetime  of  the  father,  and  then  the  question  is  to  be  asked, 
whether  in  that  event  the  4,000Z.  is  by  this  clause  clearly  given 
over  ?    The  answer  is,  that  the  expression  imports  that  the  gift 
over  is  to  take  effect  only  in  case  all  children  living  at  the  death 
of  M.  H.  shall  survive  the  father  and  die  before  twenty-one,  and 
does  not  apply  to  the  case  in  which  such  children  died  in  their 
father's  lifetime,  and  did  attain  twenty-one.    The  clause  of  gift 
over,  to  which  I  am  now  referring,  is  in  favour  of  B.  A.,  and  is 
subjected  to  a  power  of  appointment  in  Mary  H.  as  to  a  moiety 
of  the  2,000Z.    In  the  clause  which  gives  her  this  power  similar 
expressions  are  used,  and  it  wfll  be  found  that  in  that  clause,  as 
[  ^447  ]      well  as  in  this,  the  gift  over  in  the  case  of  ^children  living  at 
her  death  is  expressed  to  be  in  the  event  of  such  children 
surviving  their  father,  and  dying  before  their  interest  vested  by 
virtue  of  the  limitations  aforesaid ;  or,  in  other  words,  dying 
before  they  attained  twenty-one,  or  being  daughters,  before  they 
married.    Upon  the  whole,  therefore,  although  in  the  clauses  of 
gift  to  the  children,  there  is  clearly  no  direct  gift  to  any  child 
who  does  not  survive  both  parents,  yet  in  the  clauses  of  gift  over 
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upon  failure  of  the  children,  it  is,  to  say  the  least  of  it,  not      Pbbfbct 

clearly  and  unambiguously  expressed  that  the  gifts  over  are  to  LordOuBzoN. 

take  effect  in  every  event  unless  some  child  should  survive  both 

parents ;  I  am  bound,  therefore,  by  the  authorities  to  say,  that 

the  presumed  intention  in  favour  of  the  children  must  prevail 

here ;  and  that  the  daughter  who  attained  twenty-one,  and  who 

happened  also  to  marry,  and  afterwards  died  in  the  lifetime  of 

one  of  her  parents,  took  a  vested  interest,  to  which  the  plaintiffs 

are  now  entitled. 

The  costs  out  of  the  ivholefund. 


EAKL  OF  POKTSMOUTH    v.  FELLOWS.  1820. 

(5  Maddock.  450—451.)  Dee^  19. 

BiU  filed  to  remove  a  trustee  was  referred  for  impertinence.    Prin-  Leach,  V.-C. 
ciples  to  be  applied  to  such  case.  r  45Q  1 

The  bill  was  filed,  either  to  have  it  declared  that  the  trusts  of 
a  deed  executed  by  the  plaintiff  were  determined,  or  that  the 
defendant,  the  trustee,  might  be  removed. 

The  defendant  moved,  that  the  bill  might  be  referred  for 
impertinence,  and  the  Master  having  reported  the  passages 
complained  of,  to  be  pertinent,  the  defendant  took  exceptions  to 
his  report. 

These  exceptions  now  came  on  to  be  argued. 

Mr.  Bell,  and  Mr.  Belt,  for  the  exceptions. 
Mr.  Treslove,  contra. 

Thb  Yice-Chancbllob  : 

If  a  bill  be  filed  by  a  cestui  que  trust  for  the  purpose  of 
removing  a  trustee,  it  is  not  scandalous  or  impertinent  to 
challenge  every  act  of  the  trustee  as  misconduct,  *nor  to  impute  [  *45i  ] 
to  him  any  corrupt  or  improper  motive  in  the  execution  of  the 
trust,  nor  to  allege  that  his  conduct  is  the  vindictive  consequence 
of  some  act  on  the  part  of  the  cestui  que  trust,  or  of  some  change 
in  his  situation ;  but  it  is  impertinent,  and  may  be  scandalous,  to 


r. 
Fbllowb. 
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Earl  of  state  any  circamstances  as  evidence  of  general  malice  or  personal 
hostUity,  because  the  fact  of  malice  or  hostility,  if  established, 
affords  no  necessary  or  legal  inference  that  the  conduct  of  the 
trustee  results  from  such  motive,  and  because  such  a  course  of 
proceeding  tends  to  render  a  bill  in  equity  an  instrument  of 
inquisition  into  the  private  life  of  every  trustee. 

Exceptions  ovemded. 


1821.  COOPER    V.  WYATT.t 

'F^h  28 
_J_  *  (5  Maddock,  482—490.) 

Lbacb,  V.  C.  Bequest  to  tnifltees  in  trust  to  pay  C.  H.  an  annuity  during  his  life, 

[  482  ]  provided  that  if  C.  H.  should  by  any  ways  or  means  whatsoever  sell, 

dispose  of,  or  incumber  the  right,  &c.  he  might  have  for  life,  then  his 
interest  should  cease,  and  the  trustees  should  apply  the  same  for  the 
benefit  of  his  children :  Held,  that  on  the  bankruptcy  of  C.  H.  his  interest 
ceased,  and  his  children  became  entitled. 

Christopher  Herbert,  by  his  will,  amongst  other  bequests, 

gave  and  devised  [all  his  real  estate  whatsoever  unto  Bichard 

Bignell  and  Charles  Wyatt,  their  heirs  and  assigns,  upon  trust 

as  to  one  undivided  moiety  of  the  said  estates ;  during  the  life  of 

[  488  ]       his  the  said  testator's  nephew,  Samuel  Herbert,  to  receive  and 

take  the  rents,  issues  and  profits] ,  and  from  time  to  time  pay, 

apply  and  dispose  of  the  same,  or  such  part  or  parts  thereof  as 

they  in  their  discretion  should  think  proper,  for  and  towards  the 

maintenance,  education  and  bringing  up  of  all  and  every,  or 

such  one  or  more  of  the  child  or  children  of  his  the  said 

testator's  nephew,  said  Samuel,  in  such  parts  and  proportions, 

manner  and  form  as  they  in  their  discretion  should  think  proper  ; 

and  in  case  there  should  be  any  overplus  of  the  said  rents,  issues 

and  profits  from  and  after  such  application  as  aforesaid,  then 

upon  trust  from  time  to  time  to  pay  and  deliver  such  overplus 

into  the  hands  of  the  said  testator's  said  nephew,  the  said 

Samuel,  but  not  to  his  assigns,  for  and  during  the  term  of  his 

natural  life,  to  and  for  his  own  sole  use  and  benefit,  and  from 

and  immediately  after  the  decease  of  the  said  testator's  nephew, 

Samuel,  then    *    *    in  trust  for  all  and  every  the  child  and 

t  In  re  lAjftus-Otu^y,  '95,  2  Ch.  235,  13  R.  (July)  134. 
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children  of  his  the  said  testator's  said  nephew,  Samuel,  which       Cooper 
should  be  living  at  the  time  of  his  the  said  Samuel's  decease,      wtatt. 
his  her  and  their  heirs,  if  more  than  one,  share  and  share  alike 
as  tenants  in  common,  and  not  as  joint  tenants  ;     *     *     pro-        [  *84  ] 
vided,  and  his  will  was,  that  if  his  said  nephew     *     *     should 
by  any  ways  or  means  whatsoever,  sell,  dispose  of,  and  incumber 
the  right,  benefit  or  advantage  he  might  have  for  life  by  the  now 
stating  will,  or  any  part  thereof ;  then  the  said  testator's  will 
was,  that  the  right,  benefit  and  advantage  of  his  said  nephew  for 
life     *     *     should  cease  and    determine   as  to   him,   and   be 
applied  for  the  benefit  of  his  or  their  child  and  children  respec- 
tively, in  such  manner  as  his  said  trustees  should  think  proper ; 
and  the  said   testator's  will  was,  and  he  did  direct  the   said 
Richard  Bignell  and  defendant  Charles  Wyatt,  and  their  heirs, 
to  pay,  apply  and  dispose  of  the  rents  of  his  said  real  estates,  in 
such  manner  as  they  should  think  proper,  in  the  minority  of 
any  person  or  persons  who  by  his  will  should  be  entitled  to  the 
same,  to  and  for  the  benefit  of  such  person  or  persons  respec- 
tively ;    and  after   divers   personal   legacies  to  the  respective 
persons  in  said  will  named,  it  was  further  thereby  provided,  that 
in  case     *     *     his  said  nephew  should  depart  this  life,  leaving 
no  issue  living  at  the  time  of  his  death,  then  the     *     *     moiety 
devised  for  the  benefit  of  him  so  dying,  or  his  children,  should 
descend  to  his  (the  testator's)  own  right  heirs.     The  testator 
appointed  Richard  Bignell   and  the  defendant   Charles  Wyatt 
joint  executors  of  his  will. 

The  testator  died  in  1789.  On  the  10th  November,  1814,  a 
commission  of  bankruptcy  issued  against  Samuel  Herbert,  the 
nephew  of  the  testator,  under  which  he  was  declared  a  bankrupt ; 
and  one  Richard  Herbert,  since  deceased,  and  the  plaintiff  were 
chosen  assignees,  and  the  usual  assignment  was  made  to  them. 
On  the  *4th  August,  1818,  the  bankrupt's  certificate  was  allowed.       [  •485  ] 

At  the  time  of  the  bankruptcy  of  Samuel  Herbert  there  were, 
and  still  are,  seven  children  living,  who  have  attained  twenty-one 
years. 

The  bill  prayed  on  behalf  of  the  plaintiff,  the  assignee  of 
Samuel  Herbert,  that  the  trusts  of  the  will  might  be  performed, 
and  the  rights  of  the  plaintiff  as  such  assignee  declared,  and 
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CooPBB      that  Wyatt  might  be  declared  a  trustee  for  the  plaintiff,  as  such 

Wyatt.      assignee,  and  for  the  usual  accounts. 

The  question  was,  whether,  on  the  bankruptcy  of  the  testator's 
nephew,  Samuel  Herbert,  the  rents  of  a  moiety  of  the  testator's 
estate  passed  to  Herbert's  children,  under  the  clause  in  the  will 
providing  that  he  should  not  sell,  incumber  or  dispose  of  his 
estate  for  life,  or  whether  his  assignee  under  the  commission 
was  entitled  to  the  same  ? 

Mr.   Bell,   and  Mr.  Twiss,   in   support  of  the  bill    [cited 
Shee  V.  Hai^,\  Wilkinson  v.  Wilkinson.X  and  other  cases] . 

[  488  ]  Mr.   Homey   and   Mr.    Tinney,   contra   [cited   Brandon  v. 

Rohimon^] . 


[489] 


Feb.  23.       The  Vice-Chancellor  : 

The  true  enquiry  in  this  case  is  whether  by  the  expressions 
used  in  this  will  it  can  be  collected  to  have  been  the  intention  of 
this  testator  that  the  estate  should  determine  as  to  the  nephew 
in  the  event  of  his  bankruptcy.  Here  is  no  gift  to  the  nephew 
other  than  a  direction  that  the  payment  shall  be  made  into  his 

[  ^490  ]  *proper  hands,  but  not  to  his  assigns,  and  for  his  own  use  and 
benefit;  which  expressions  naturally  import  an  intention  of 
personal  enjoyment  by  the  nephew,  and  the  exclusion  of  all 
who  attempt  to  claim  through  him,  and  in  this  sense  the  words 
**  his  assigns  "  will  as  well  comprehend  the  assignees  by  opera- 
tion of  law  as  the  assignees  by  his  own  act. 

The  words  of  the  proviso,  if  considered  alone,  are  very  large : 
**  If  by  any  ways  or  means  whatsoever  he  shall  sell,  dispose  of, 
or  encumber  the  right,  benefit  or  advantage  he  may  have  for 
life,  or  any  part  thereof."  It  is  no  strain  to  consider  his  bank- 
ruptcy as  a  way  or  mean  by  which  his  interest  in  this  property 
is  disposed  of ;  but  this  proviso  is  best  construed  by  reference  to 
the  previous  direction  of  payment,  because  the  purpose  of  this 
proviso  is  merely  to  direct  the  application  of  the  rents  and  profits 
when  they  can  no  longer  be  paid  into  the  proper  hands  of  the 

t  9  R.  B.  198  (13  Ve8.  404).  §  11  R.  R.  226  (18  Yes.  429). 

t  19  R.  R.  266  (3  Swanet.  515). 
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nephew,  and  for  his  own  use  and  benefit.  We  may,  therefore,  Cooper 
read  the  proviso  thus — *  when  my  said  nephew  shall  by  any  ways  wtatt. 
or  means  sell,  dispose  of,  or  encumber  the  right,  benefit  or  ad- 
vantage given  to  him  by  this  will,  by  which  I  mean,  when  the 
rents  and  profits  can  no  longer  be  paid  into  the  proper  hands  of 
my  said  nephew  for  his  own  use  and  benefit,  according  to  my 
previous  direction,  then  such  right,  benefit  or  advantage  shall 
cease  and  determine  as  to  him,  and  be  applied  for  the  benefit  of 
his  children.** — Upon  the  whole,  therefore,  I  think  that  the  true 
construction  of  this  will  is,  that  the  testator  did  intend  that  the 
interest  of  the  nephew  should  cease  whenever  it  could  no  longer 
be  the  subject  of  his  immediate  personal  enjoyment,  and  that  it 
did  not  vest  in  the  assignees  under  his  bankruptcy. 


7  2 
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iw»  K.   B.   EASTER  TERM. 

April  28. 


[421] 


HUNTER  V.   FRY. 

(2  Bam.  &  Aid.  421—427.) 

By  a  charter-party  a  ship  was  described  to  be  of  the  burden  of  261 
tons,  and  the  freighter  covenanted  to  load  a  full  and  complete  cargo : 
Held,  that  the  loading  of  goods  equal  in  number  of  tons  to  the  tonnage 
described  in  the  charter-party,  was  not  a  performance  of  this  covenant ; 
but  that  the  freighter  was  bound  to  put  on  board  as  much  goods  as  the 
ship  was  capable  of  carrying  with  safety. t 

Covenant  upon  a  charter-party  of  affreightment,  made  between 
the  plaintiff  and  the  defendant,  the  former  being  described  as  the 
owner  of  the  ship  Hunter,  of  the  burden  of  261  tons  or  there- 
abouts, then  lying  in  the  port  of  London.  The  owner  covenanted 
that  the  master  should  load  on  board,  freight  free,  goods  not 
exceeding  100  tons,  and  sail  to  Madeira;  and  that  upon  her 
arrival  there,  the  master  should  discharge,  if  required,  and  also 
receive  on  board,  freight  free,  such  other  goods  as  the  agents  of 
the  freighters  at  Madeira  might  think  fit ;  and  then  should  pro- 
ceed to  the  West  Indies  direct  off  Cape  Henry,  or  to  some  other 
port  in  Hayti ;  and  when  arrived  at  a  port  of  delivery,  and  after 
having  discharged  the  said  outward  cargo,  should  immediately 
receive  on  board  from  the  agents  or  correspondents  of  the 
freighters,  a  full  and  complete  cargo  of  coffee,  in  bags  and  casks ; 
but  not  more  of  the  latter  than  should  be  sufficient  for  a  ground 
tier,  and  of  logwood  only  such  a  quantity  as  should  be  sufficient 
for  dunnage,  but  not  exceeding  in  the  whole  what  the  said  ship 
could  reasonably  stow  and  carry  over  and  above  her  stores, 
tackle,  apparel,  furniture,  and  provisions;  and  then  that  the 
vessel  should  sail  direct  for  the  port  of  London,  and  there  deliver 
her  cargo.  The  freighter  covenanted  that  his  agents  at  Hayti 
should  immediately  reload  on  board  of  the  vessel,  in  the 
customary  manner,  such  full  and  complete  cargo,  within  the  time 

t  Compare  Morris  t.  Levison  (1876)  1  C.  P.  D.  155,  lc7;  45  L.  J.  C.  P 
409.— R.  C. 
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therein  limited.  The  declaration  then  stated  that  the  master  hctntbb 
•proceeded  from  London  to  Madeira,  and  from  Madeira  to  Hayti,  frt. 
and  discharged  his  outward  cargo,  and  gave  notice  to  the  [  ♦422  ] 
defendant  that  he  was  ready  to  receive  a  full  and  complete  cargo 
of  coffee,  in  bags  and  casks,  &c. ;  and  that  he  did  receive  and  take 
on  board  at  Hayti  aforesaid,  from  the  agents  of  the  defendant, 
28  tons  of  coffee  and  20  tons  of  logwood,  being  all  the  goods  and 
merchandise  which  the  agents  of  the  defendant  thought  fit  to 
load  on  board  her,  although  the  said  ship  could  then  and  there 
have  reasonably  stowed,  over  and  above  her  stores,  tackle,  &c.,  a 
much  larger  quantity,  to  wit,  600  tons  of  coffee  other  than  and 
besides  the  coffee  and  logwood  so  laden  on  board  the  said  ship  at 
Hayti  aforesaid,  whereof  the  defendant's  agents  had  notice. 
Breach,  that  the  defendant  or  his  agents  did  not  nor  would 
reload  on  board  the  said  vessel,  at  Hayti  aforesaid,  a  full  and 
complete  cargo  to  plaintiff's  damage.  Plea,  that  defendant  did 
reload  on  board  the  said  vessel,  at  Hayti  aforesaid,  a  full  and 
complete  cargo,  according  to  the  charty-party,  upon  which  issue 
was  joined. 

The  cause  was  tried  at  the  sittings  after  Trinity  Term,  before 
Abbott,  J.,  when  the  jury  found  a  verdict  for  the  plaintiff,  with 
918/.  damages,  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case. 

The  charter-party  stated  in  the  declaration  was  executed  on 
the  day  it  bore  date,  by  the  defendant,  who  then  resided  in 
London.  The  said  ship,  with  the  goods  on  board  shipped  by 
defendant,  proceeded  from  London  to  Cape  Henry,  in  Hayti, 
which  was  fixed  on  as  the  only  port  for  the  delivery  of  her  out- 
ward cargo,  and  the  loading  of  her  homewaid  cargo.  The  ship 
could  reasonably  have  stowed  and  carried,  as  a  homeward  cargo 
from  Hayti  to  London,  over  and  above  her  stores,  tackle,  apparel, 
furniture,  and  provisions,  340  tons  of  *coffee  in  bags,  40  tons  of  [  ^^23  ] 
coffee  in  casks  for  a  ground  tier,  and  20  tons  of  logwood  for  cun- 
nage.  The  said  ship  being  ready  to  take  in  her  homeward  cargo, 
the  defendant's  agents  at  Cape  Henry  supplied  her  with  288  tons 
of  sugar,  28  tons  of  coffee,  and  20  tons  of  logwood  for  dunnage, 
which  were  received  on  board  by  the  master ;  but  the  agents  did 
not   supply   any   other    homeward   cargo,  and   the   ship  was 
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Hunter  obliged  to  proceed  from  Hayti  on  her  voyage  home,  with  only 
FttT.  those  goods  on  board,  and  without  being,  in  point  of  fact,  fully 
loaded.  The  defendant  paid  freight  for  the  goods  actually 
shipped  and  brought  home.  The  sum  of  918Z.  18^.,  awarded  as 
damages,  was  the  amount  of  the  freight  which  would  have  been 
earned,  had  the  vessel  been  loaded  with  a  full  and  complete 
cargo  of  coffee  in  bags  and  casks,  and  logwood  for  dunnage  as 
aforesaid,  beyond  the  payments  made  by  the  defendant  in 
respect  of  freight  for  the  goods  which  were  supplied. 

Campbell  was  to  have  argued   for  the  plaintiff;    but  the 
Court  called  on 

F.  PoUockf  contra : 

The  shipowner,  by  the  charter-party,  has  represented  the 
vessel  to  be  of  a  given  burden  ;  and  the  freighter,  who  covenants 
to  load  a  complete  cargo,  does  so  only  on  the  faith  that  the 
representation  of  the  owner,  as  to  the  capacity  of  the  ship,  is 
true.  It  would  be  hard,  therefore,  that  the  freighter  should  incur 
any  liability  in  consequence  of  such  a  misrepresentation.  In 
Abbott  on  Shipping,  287,  it  is  stated  that  if  an  entire  ship  be 
hired,  and  the  burden  thereof  be  expressed  in  the  charter-party, 
and  the  merchant  covenant  to  pay  a  certain  sum  for  every  ton  of 
[  •424  ]  goods  which  he  shall  load  *on  board,  the  owners  can  only  demand 
payment  for  the  quantity  of  goods  actually  shipped. 

Abbott,  Ch.  J. : 

I  am  of  opinion,  that  the  mention  of  a  ship's  burden  in  the 
description  of  a  ship  in  the  charter-party,  in  the  manner  it  is 
here  mentioned,  is  an  immaterial  circumstance;  although  it 
may  be  made  material  by  the  allegation  of  fraud  or  other  matter. 
Here,  the  freighter  has  not  covenanted  to  load  a  cargo  equivalent 
to  the  burden  mentioned  in  the  charter-party :  he  has  covenanted 
to  load  and  put  on  board  a  full  and  complete  cargo,  and  to  pay 
so  much  per  ton  for  every  ton  loaded  on  board.  If  the  covenant 
had  been  to  pay  a  gross  sum  for  the  voyage,  the  freighter  (upon 
the  arrival  of  the  ship  at  the  foreign  port)  might  have  insisted 
that  the  captain  should  take  on  board  as  much  as  the  ship  would 


TOL.xxi.]     1819.     K.  B.     2  B.  &  ALD.  424—425.  843 

safely  contain  ;  and  the  owner  who  had  covenanted  to  take  a  full  Uxtst^u 
and  complete  cargo,  would  not  be  justified  in  saying,  that  he  fbt. 
would  take  no  more  than  the  register-tonnage  of  the  ship. 
It  is,  indeed,  quite  impossible  that  the  burden  of  the  ship  (as 
described  in  the  charter-party)  should,  in  every  case,  be  the 
measure  of  the  precise  number  of  tons  which  the  ship  is  capable 
of  carrying.  That  must  depend  upon  the  specific  gravity  of  the 
particular  goods ;  for  a  ship  of  given  dimensions  would  be  able 
to  carry  a  larger  number  of  tons  of  a  given  species  of  goods  that 
were  of  a  great  specific  gravity,  than  she  would  of  another  of  a 
less  specific  gravity,  and  the  freighter  would  therefore  pay  freight 
in  proportion  to  the  specific  gravity  of  the  goods.  Upon  the  whole, 
I  am  of  opinion,  that  the  owner  was  bound  to  take  on  board  such 
a  number  of  tons  of  goods  as  the  ship  was  capable  of  containing 
without  injury ;  and,  therefore,  *that  the  plaintiff  is  entitled  to  [  •425  | 
have  a  verdict  for  918Z.,  which  is  the  difference  between  the  sum 
actually  paid  for  freight,  and  that  which  would  have  been  payable 
if  the  shipper  had  loaded  on  board  a  full  and  complete  cargo. 

Baylet,  J. : 

This,  in  my  opinion,  is  a  very  plain  case.  The  ship,  at  the 
time  of  the  execution  of  the  charter-party,  was  lying  in  the  port 
of  London;  the  defendant,  who  resided  there,  had  then  an 
opportunity  of  examining  the  ship,  and  of  forming  his  own  judg- 
ment of  her  capacity  to  take  a  larger  or  a  smaller  cargo.  It  is 
true,  that  by  the  charter-party  the  owner  has  represented  her 
burden  to  be  about  261  tons ;  it  is  not,  however,  suggested  that 
this  representation  was  fraudulently  made  on  his  part.  The 
covenant,  on  his  part,  is  not  merely  that  he  will  take  on  board 
261  tons  of  goods,  but  that  he  will  take  a  full  and  complete  cargo, 
not  exceeding  what  the  ship  can  reasonably  carry.  And  he 
therefore,  would  not  have  been  justified  in  refusing;  to  take  goods 
beyond  the  amount  of  261  tons,  but  was  bound  to  take  as  much 
on  board  as  the  ship  was  capable  of  carrying  with  safety.  The 
defendant  then  covenants  that  he  will  load  on  board  a  full  and 
complete  careo ;  which  must  be  taken  to  mean  such  a  cargo  as  the 
ship  could  safely  carry.  The  defendant  in  this  action  has  merely 
pleaded  that  he  had  put  on  board  a  full  and  complete  cargo,  and 
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HuNTEB     it  has  been  proved  that  the  ship  would  hold  400  tons,  whereas  he 

Fry.        has  only  laden  on  board  260,  which  is  140  tons  less  than  a  full 

and  complete  cargo.     For  these  reasons,  I  am  of  opinion,  that 

the  plaintiff  is  entitled  to  recover  the  difference  between  the 

L  '^26  ]  freight  of  the  goods  *actually  laden  on  board,  and  that  which  by 
the  terms  of  his  covenant  he  was  bound  to  load  on  board. 

HOLROYD,  J. : 

I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  recover. 
The  only  issue  is,  whether  the  defendant  has  put  on  board  this 
ship  a  full  and  complete  cargo ;  which  I  take  to  mean  as  much 
as  the  ship  would  hold  and  safely  carry.  It  has  been  argued, 
that  the  plaintiff  is  estopped  from  recovering  freight  for  more 
than  261  tons  of  goods,  by  the  description  of  the  burden  of  the 
ship  as  given  in  the  charter-party.  I  am,  however,  of  opinion, 
that  neither  party  is  estopped  by  such  matter  of  description,  and 
I  think  that  the  defendant  was  bound  to  supply  a  cargo  of  400 
tons,  if  the  ship  would  carry  bo  much.  There  is  no  hardship 
in  this  case ;  for  the  defendant  has  not  merely  covenanted  to  put 
on  board  the  amount  of  tonnage  stated  in  the  beginning  of  the 
charter-party,  but  he  has  covenanted  to  put  on  board  a  full  and 
complete  cargo.  I  am,  therefore,  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  the  difference  between  the  sum  which  the  ship 
has  earned  as  the  freight  of  the  goods  actually  shipped  on  board, 
and  that  which  she  would  have  earned  if  a  full  and  complete 
cargo  had  been  laden  on  board. 

Best,  J. : 

I  am  entirely  of  the  same  opinion.  The  stipulation  in  the 
charter-party  is  not  that  the  owner  should  receive,  and  the  freighter 
put  on  board,  a  cargo  equivalent  to  the  tonnage  described  in  the 
charter-party ;  but  that  the  one  should  receive  a  full  and  com- 
plete cargo,  not  exceeding  what  the  ship  was  capable  of  receiving 
with  safety,  and  that  the  other  sliould  put  such  a  cargo  on  board. 
[  •427  ]  Now  it  is  clear,  that  the  *freighter  would  be  entitled  to  recover 
damages  against  the  owner,  if  the  latter  had  refused  to  receive 
on  board  anything  less  than  what  the  ship  could  carry  with 
safety;    and   it    seems   to   me,   that  the  defendant,   who  has 
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covenanted  to  load  a  full  and  complete  cargo,  is  equally  liable  in      Huntbb 

damages,  for  not  having  laden  such  a  cargo  as  the  ship  could        fey. 

safely  carry.     I  am,  therefore,  of  opinion,  that  the  plaintiff  is 

entitled  to  recover  the  sum  of  9181. 

Judgment  for  plaintiff. 


DOE,    ON    THE    Demise    of    JOHN    BALDWIN    and        i819. 
ELIZABETH  his  Wife,  v.  THOMAS  EAWDING     '*^^^' 
AND   ELIZABETH  his  WiFE.f  [*4i] 

(2  Barn.  &  Aid.  441—453.) 

One  devised  to  his  daughter,  then  under  age,  an  estate  in  fee,  and  if 
she  died  under  the  age  of  twenty-one  years,  unmarried  and  without 
leaving  lawful  issue,  then  to  his  wife  in  fee.  The  daughter  married 
and  died  under  the  age  of  twenty-one  years,  without  issue,  but  left 
her  husband  surviving  her:  Held,  that  the  devise  over  did  not  take 
effect,  as  by  the  words  of  the  will  it  was  made  to  depend  on  the 
happening  of  the  three  events,  dying  under  twenty-one,  dying  under 
that  age  unmarried,  and  dying  under  that  age  without  issue. 

Ejectment  tried  at  the  last  Midsummer  Assizes  for  the  county 
of  Lincoln,  when  a  verdict  was  entered  for  the  lessors  of  the 
plaintiff,  subject  to  the  opinion  of  the  Court,  on  the  following  case: 

William  Wells,  of  Spalding,  died  in  January,  1808,  leaving 
his  wife,  Elizabeth,  since  married  to  Thomas  Bawding,  the 
defendant,  and  an  only  daughter  Mary  Wells,  and  by  will 
devised  his  property  as  follows :  "  I  give  and  devise  unto  my 
affectionate  wife,  Elizabeth  Wells,  one  undivided  moiety  or 
equal  half  part  of  all  and  every  my  messuages,  cottages,  lands, 
tenements,  and  hereditaments  whatsoever  and  wheresoever,  with 
their  and  every  of  their  appurtenances,  to  hold  the  same  unto 
my  said  wife  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  charjzcd  and  chargeable,  nevertheless,  to  and  with 
a  certain  weekly  payment  unto  my  mother  Sarah  Wells,  of 
Helpston,  widow,  for  and  during  the  term  of  her  natural  life ; 
and  from  and  immediately  after  the  decease  of  my  said  wife,  I 
give  and   devise  the   same,    subject    as    aforesaid,   unto   *my      [  '442  ] 

t  Followed,  Re  Sanders'  Trusts  Salisbury  v.  Ridley  (1890;  62  L.  T. 
(1866)  L.  R.  1  Eq.  675, 682;  Re  King,      789.— R.  0. 
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Dob  daughter,  Mary  Wells,  and  all  and  every  other  the  child  and 
Rawdino.  children  which  I  shall  have  at  the  time  of  my  decease,  or  which 
shall  be  born  in  due  time  afterwards,  and  to  her  or  their  heirs 
and  assigns  for  ever;  also  I  give  and  devise  unto  my  said 
daughter,  Mary  Wells,  and  such  other  child  or  children  which  I 
shall  leave,  or  which  shall  be  born  as  aforesaid,  the  other 
undivided  moiety  or  equal  half-part  of  all  and  every  my  said 
messuages,  cottages,  lands,  tenements,  and  hereditaments  what- 
soever and  wheresoever,  with  their  and  every  of  their  rights, 
members,  and  appurtenances :  to  hold  the  same  unto  my  said 
daughter  Mary  Wells,  and  such  other  child  or  children  which 
I  shall  leave,  or  which  shall  be  born  as  aforesaid,  and  to  her 
or  their  heirs  and  assigns  for  ever,  subject  and  chargeable, 
nevertheless,  to  and  with  the  same  weekly  payment  unto  my  said 
mother,  Sarah  Wells,  during  the  term  of  her  natural  life ;  but 
in  case  my  said  dauprhter,  Mary  Wells,  and  such  other  children 
as  aforesaid,  shall  die  under  the  age  of  twenty-one  years,  un- 
married, and  without  lawful  issue,  then  and  in  such  case  I  give 
and  devise  the  entirety  of  all  and  every  my  said  messuages, 
cottages,  lands,  tenements,  and  hereditaments,  from  and  after 
the  decease  of  my  said  daughter  Mary,  and  such  other  children 
as  aforesaid,  unto  my  said  wife,  Elizabeth  Wells,  her  heirs  and 
assigns  for  ever ;  also  I  give  and  bequeath  unto  my  said  wife 
and  daughter,  Mary  Wells,  all  and  singular  my  household  goods 
and  furniture,  durin<]j  their  joint  natural  lives ;  and  after  the 
decease  of  my  said  wife,  I  give  the  same  unto  my  said  daughter, 
for  her  own  use  :  and  all  the  rest,  residue,  and  remainder  of  my 
goods,  chattels,  personal  estate,  and  effects  whatsoever  and 
[  ♦443  ]  wheresoever,  I  give  to  certain  *trustee8,  in  trust,  to  sell,  and 
reasonably  to  apply  the  net  monies  arising  therefrom  in  paying 
my  simple  contract  debts ;  and  then  to  pay  off  the  mortgage 
affecting  my  real  estate :  but  in  case  there  shall  be  more  than 
sufficient  to  pay  off  and  discharge  the  same,  then,  in  trust,  to 
pay  such  residue  unto  my  said  wife,  to  and  for  her  own  use ; 
and  I  do  hereby  appoint  my  said  wife,  Elizabeth  Wells,  sole 
executrix  of  this  my  will."  On  the  death  of  the  testator,  Mary 
Wells  became  seised  of  the  moiety  bequeathed  to  her,  and  in 
February,  1817,  married  W.  Goodwin,  and  died  under  the  age 
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of    twenty-one    years,    and    without    issue,   in    the    following         Dok 
September  ;  Elizabeth  Baldwin  is  heir-at-law  of  Mary  Goodwin,      rawding. 

Marriott y  for  the  plaintiff.     *     *     * 

Sugden,  contra.     ♦     ♦     ♦  [  444  ] 

Abbott,  Ch.  J. :  [  447  ] 

By  the  terms  of  this  will,  the  testator  has  given  to  his 
daughter  an  estate  in  fee.  The  whole  estate  is  given  to  her, 
unless  there  should  be  other  children  at  the  time  of  his  decease, 
or  born  in  due  time  afterwards,  and  in  that  event  they  are  to 
participate.  Then  comes  the  limitation  over,  upon  which  the 
question  in  this  case  turns :  the  words  are,  ''  in  case  my  said 
daughter  Mary  Wells,  and  such  other  children  as  aforesaid, 
shall  die  under  the  age  of  twenty  one  years,  unmarried,  and 
without  lawful  issue,  then,  in  that  case,  I  give  and  devise  the 
entirety  of  my  said  lands,  &c.,  unto  my  wife.*'  The  testator,  in 
fact,  had  no  other  issue  than  the  daughter  mentioned  in  his 
will:  that  daughter  died  under  the  age  of  twenty-one  years, 
without  leaving  lawful  issue;  but  she  did  not  die  unmarried, 
and  I  am  of  opinion  that  the  fee  remained  in  her  at  the  time  of 
her  death,  and  passes  to  her  heir-at-law.  According  to  the  plain 
and  obvious  meaning  of  the  words,  ''under  the  age  of  twenty-one 
years,  unmarried,  and  without  lawful  issue,"  the  testator  provides 
for  a  single  event  consisting  of  three  parts,  namely,  dying  during 
her  minority,  dying  unmarried,  and  dying  without  children : 
that  is  the  plain  and  obvious  meaning  of  the  words.  It  has 
been  argued,  however,  that  it  could  not  *have  been  the  intention  [  •418  ] 
of  the  testator  that  the  fee  should  remain  in  his  daughter,  if  she 
died  under  twenty-one,  and  without  issue ;  because,  in  that  case, 
the  estate  would  confer  no  benefit  upon  her.  An  instance  has, 
however,  been  put  by  my  brother  Bayley,  in  which  she  would 
derive  a  benefit  from  the  fee  remaining  in  her,  by  enabling  her 
to  settle  the  estate  upon  her  husband.  It  is  true,  that  a  writ  of 
privy  seal  is  not  frequently  resorted  to  at  the  present  day ;  but 
it  still  is  a  mode  by  which  the  daughter  might  have  been  enabled 
to  make  a  provision  for  her  husband.  In  order,  however,  to  put 
the  construction  upon  the  will  which  the  defendant  has  con- 
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Dob  tended  for,  the  word  *'  unmarried  "  must  be  wholly  rejected.  I 
Eawdiwo.  cannot,  however,  reject  from  a  will  any  word,  unless  I  see  that 
the  meaning  to  be  given  to  that  word  is  contrary  to  some  intention 
plainly  expressed  in  other  parts  of  the  will.  Now,  I  cannot  collect 
from  anything  in  this  will,  that  it  is  contrary  to  the  intention  of 
the  testator  that  the  fee  should  remain  in  the  daughter  if  she 
married ;  and  that  being  so,  the  word  '*  unmarried,"  in  my 
judgment,  cannot  be  rejected.  I  am  therefore  of  opinion,  that  the 
event  upon  which  the  devise  over  was  to  take  effect  namely,  the 
death  of  Mary  Wells,  unmarried,  under  the  age  of  twenty-one,  has 
not  happened ;  and  therefore  that  the  fee  passes  to  her  heir-at-law, 
and  consequently  that  there  must  be  judgment  for  the  plaintiff. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  limitation  over  is  to  take 
effect  upon  Mary  Wells  dying  under  twenty-one,  unmarrie\  and 
without  leaving  lawful  issue :  if  she  dies  under  twenty-one, 
unmarried,  and  without  lawful  issue,  the  defendant  is  entitled 
[•449]  to  succeed,  ^otherwise  the  lessor  of  the  pLiintiff  is  entitled  to 
recover.  Mary  Wells  has,  in  fact,  died  under  twenty-one,  and 
without  leaving  lawful  issue ;  but  she  has  not  died  unmarried. 
The  argument  on  the  part  of  the  defendant  is,  that  the  word 
"  unmarried  **  is  a  useless  nugatory  word,  and  ought  to  be 
struck  out  of  the  will  entirely.  The  Court  cannot,  however, 
reject  any  word,  if  an  ade  luate  sense  can  be  given  to  it ;  and  I 
am  of  opinion,  ♦hat  an  adequate  sense  may  be  given  to  the  word 
"  unmarried  *'  in  this  will.  It  has  been  said  that  the  testator 
could  only  use  the  word  "  unmarried "  in  one  sense,  viz.  as 
expressive  of  the  idea  of  Mary  Wells  never  having  been  married 
at  all ;  and  that  then,  as  far  as  the  intention  of  the  testator  is 
concerned,  that  event  is  sufficiently  provided  for  by  the  words 
**  without  lawful  issue,"  because  she  could  have  no  lawful  issue 
without  having  been  married.  I  apprehend,  however,  that  the 
word  **  unmarried  **  may  either  mean  never  having  been  married 
at  all,  or  without  having  at  the  time  husband  or  wife.  It  is 
used  in  the  latter  sense  by  the  Legislature,  in  the  statute  of 
8  &  4  Wm.  tl'  Mary,  c.  11,  which  enacts,  that  if  any  unmarried 
person,  not  having  a  child,  shall  be  lawfully  hired  into  any  parish 
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for  one  year,  such  service  shall  give  a  settlement.  A  widower  has  Dob 
been  held  to  be  an  unmarried  man,  within  the  meaning  of  this  bawdino, 
statute.  In  this  sense,  too,  was  this  word  considered  by  the 
Court  of  K.  B.  in  the  case  of  Doe  v.  Cookcy^  where  the  words  of 
the  devise  over  were  precisely  the  same  as  the  present ;  and  I 
am  very  desirous  to  act  upon  that  authority  here,  as  it  will 
enable  the  Court  to  give  effect  to  every  word  in  the  will.  That 
was  indeed  the  case  of  a  will  of  personal  property,  and  the 
husband,  under  the  statute  of  distribution,*  would  be  entitled  [  *^^  ] 
to  the  personal  property  of  his  wife ;  and  it  is  said  that  that 
makes  a  material  distinction  between  the  two  cases,  for  here  the 
husband  could  derive  no  benefit  if  he  survived  the  wife.  That, 
however,  in  strictness,  is  not  correct ;  for  the  property  may  have 
been  made  beneficial  to  the  husband  in  the  event  of  his  surviving 
his  wife,  either  by  an  application  to  the  Legislature  or  by  a  writ 
of  privy  seal.  The  latter  mode,  at  the  present  day,  is  rarely 
resorted  to,  being  superseded  by  the  modern  practice  of  applying 
for  an  Act  of  Parliament.  It  is  still,  however,  part  of  the  law 
of  the  land ;  and  the  course  of  proceeding  was  for  the  crown, 
upon  the  petition  of  the  infant  and  her  guardian,  to  grant  letters, 
under  the  privy  seal,  to  the  Judges  of  the  Court  of  Common 
Pleas,  directing  them  to  permit  the  infant  to  levy  a  fine  or  suffer 
a  recovery.  It  is,  then,  in  the  discretion  of  the  Court  to  permit 
the  thing  to  be  done  or  not,  according  to  the  circumstances. 
The  husband,  therefore,  in  this  case,  might  have  derived  a 
benefit  if  he  had  survived  his  wife ;  and  Mary  Wells,  the 
daughter,  would  be  materially  benefited  by  being  enabled  to 
make  a  provision  for  her  husband  before  marriage.  It  may, 
therefore,  have  been  the  intention  of  the  testator  so  to  have 
benefited  the  daughter,  by  preventing  the  devise  over  from 
taking  effect  in  the  event  of  her  marrying  before  twenty-one ; 
and  it  must  be  recollected  that  we  are  bound  to  construe  this 
will  as  if  it  was  the  will  of  the  ablest  Uwyer  in  Westminster 
Hall.  It  appears  to  me,  therefore,  that  this  may  have  been  the 
intention  of  the  testator: — If  my  daughter  dies  under  twenty-one, 
but  leaves  a  child,  then  the  estate  shall  go  *to  the  child ;  if  she  [  •ioi  ] 
dies  under  twenty-one,  without  a  child,  but  leaves  a  husband,  it 

t  7  East,  269. 
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Doe  shall  go  in  such  a  way  as  she  may  settle  it  for  the  benefit  of  that 
Bawdiko.  husband ;  thus  giving  her  a  power  which  would  enable  her  to 
advance  herself  in  marriage,  and  confer  upon  her  a  material 
benefit.  But  if  she  died  under  twenty-one,  leaving  no  issue,  and 
without  leaving  a  husband,  for  whom  it  might  be  the  intention  of 
the  testator  to  enable  her  to  provide,  in  those  three  events  the 
widow  was  to  take;  but  she  is  to  take  it  only  subject  to  these  three 
events.  That  is  the  construction  put  upon  words  precisely  similar 
to  the  present,  by  this  Court,  in  the  case  of  Doe  v.  Cooke ;  and  I 
think  that  that  construction  ought  to  prevail  here.  I  am,  therefore, 
of  opinion,  that  the  devise  over  does  not  take  effect,  because  the 
event  upon  which  it  was  made  to  depend  has  not  occurred,  and 
therefore,  consequently,  that  the  lessor  of  the  plaintiff  is  entitled 
to  recover. 

HOLROYD,  J. : 

I  am  also  of  the  same  opinion.  If  the  words  of  this  will  are 
taken  as  they  stand,  without  any  being  rejected  or  changed,  it  is 
quite  clear  that  the  event  has  not  happened  on  which  the  estate 
was  to  go  over ;  because  the  daughter  having  married,  and  left 
her  husband  surviving  her,  did  not  die  unmarried.  Now,  I  take 
it  to  be  a  rule  of  law,  that  we  are  not  to  reject  or  change  any 
words  in  a  will,  unless  it  be  to  carry  into  effect  the  intention  of 
the  testator  apparent  from  the  rest  of  the  will.  Now,  here  there 
does  not  appear  to  be  any  thing  in  the  will  to  make  it  necessary 
to  change  any  words,  or  to  alter  the  word  "and"  into  **or." 
It  has  been  argued  that  the  word  "  unmarried  "  is  to  be  taken  in 
[  *452  ]  a  restrained  sense,  as  meaning  '*  never  having  *been  married  at 
all."  The  word,  however,  must  be  construed  in  such  a  sense 
as  will  make  it  operative,  and  not  in  such  a  sense  as  will 
make  it  nugatory  ;  for  I  take  it  to  be  clear,  that  if  a  word  in  a 
will  is  capable  of  two  senses,  one  of  which  makes  it  operative, 
and  the  other  inoperative,  such  construction  is  to  be  given  to  it 
as  will  make  it  operative,  unless  there  be  something  on  the  face 
of  the  will  clearly  shewing  that  it  was  the  intention  of  the  tes- 
tator that  it  should  be  taken  in  the  inoperative  sense.  Here, 
however,  the  argument  in  this  case  is,  that  the  word  is  to  be 
taken  in  that  sense  in  which  it  is  to  have  no  effect  at  all ;  and 
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that  the  word  *'  and  ''  is  to  be  changed  into  "  or."     If,  however,         Dob 

the  word  "unmarried"  be  taken  to  mean,  without   leaving  a     rawdino. 

husband,  the  word  "  unmairied  "  is  not  rendered  inoperative  by 

the  following  words,  "  and  without  issue  ;  "  and,  in  that  case,  it 

is  wholly  unnecessary  to  alter  the  word  "  and  *'  into  **  or  ;  "  and 

there  is  nothing  on  the  face  of  the  will  to  shew  that  it  was  the 

intention  of  the  testator  to  use  it  in  the  other  sense.     I  think, 

also,  that  there  is  great  weight  in  what  has  been  argued  with 

respect  to  the  daughter's  applying  for  an  Act  of  Parliament,  in 

order  to  enable  her  to  make  a  provision  and  settlement  on  her 

husband,  and  thus  give  her  a  Letter  marriage.     It  has  been  said, 

that  the  testator  cannot  be  presumed  to  have  been  aware  that  such 

an  application  might  be  made  to  Parliament.    To  this  it  may  be 

answered,  that  if  he  did  know  it,  that  might  have  been  a  reason  for 

his  inserting  the  word  in  the  will.     If  he  was  ignorant  of  it,  and 

still  chose  to  put  it  in  the  will,  I  think  we  have  no  right  to  reject  it, 

there  being  nothing  else  in  the  will  to  shew  that  it  was  put  in  by 

mistake,  or  that  it  will  have  an  effect  not  intended  by  the  testator. 

Best,  J. :  [  463  ] 

I  am  also  clearly  of  the  same  opinion.  The  testator  has,  by 
this  will,  given  to  his  daughter  an  estate  in  fee ;  and  unless  we  see 
clearly  on  the  face  of  the  will,  an  intention  expressed  that  the 
estate  is  to  be  interrupted  in  its  progress,  the  heir-at-law  is  entitled 
to  our  judgment.  The  words  of  the  devise  over  are  these,  "  in  case 
my  daughter  Mary  Wells  shall  die  under  the  age  of  twenty-one 
years,  unmarried,  and  without  lawful  issue."  Now,  wiiat  is  to 
happen  before  the  estate  is  to  be  taken  out  of  the  heir-at-law,  and 
given  to  the  wife  ?  Why,  the  daughter  is  to  die  under  twenty-one, 
she  is  to  die  unmarried,  and  she  is  to  die  without  lawful  issue  :  all 
these  three  things  are  to  happen  before  the  devise  over  is  to  take 
effect.  If  only  one  or  two  of  them  happen,  the  estate  is  to  goto 
the  heir-at-law  ;  but  if  all  the  three  happen,  then  the  estate  is 
to  go  to  the  wife.  Now,  all  the  three  have  not  happened ;  for 
though  she  died  under  twenty-one,  she  died  a  married  woman ; 
and  that  being  so,  the  estate  must  go  to  the  heir-at-law,  and  con- 
sequently the  lessor  of  the  plaintiff  is  entitled  to  recover. 

Judgment  for  plaintiff. 
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1819.  ROE,   ON   THE   Demise   op   COSH   v.   LOVELESS. 

^^^®-  (2  Bam.  ^c  Aid.  453—460.) 

[  463  ]  Where  the  lord  of  a  manor,  by  copy  of  court-roll,  granted  A.  the 

reversion  of  certain  premises  then  in  his  tenure,  to  have  and  to  hold  to 
B.  for  his  life,  immediately  after  the  death  of  A. :  Held,  that  B.  might, 
on  the  death  of  A.,  maintain  an  ejectment,  although  he  had  never  been 
admitted,  he  having  acquired  a  perfect  legal  title  by  the  grant,  without 
admittance. 

Ejectment  for  copyhold  premises.  At  the  trial  at  the  last 
Summer  Assizes  for  the  county  of  Hants,  before  Park,  J.,  the 
[  *464  ]  plaintiff,  in  support  of  his  case,  *produeed  a  copy  of  the  court- 
rolls  of  the  manor,  dated  13th  June,  1789,  by  which  it  appeared, 
that  Richard  Kiddle,  and  Sarah  his  wife,  took  of  the  lord  the 
reversion  or  remainder  of  and  in  the  premises  in  question, 
therein  described  as  being  then  in  the  tenure  of  them  the  said 
Richard  Kiddle,  and  Sarah  Kiddle  his  wife ;  to  have  and  to  hold 
to  James  Cosh,  aged  nineteen  years,  for  the  term  of  his  natural 
life,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor,  immediately  after  the  death,  surrender,  or  forfeiture  of 
the  said  Richard  Kiddle,  and  Sarah  his  wife,  by  yearly  rent, 
Sic. ;  and  the  said  Richard  Kiddle  and  Sarah  Kiddle  gave  to  the 
lord  for  a  fine  87/.  12«. ;  and  it  is  granted  in  form  aforesaid. 
The  plaintiff  then  proved  the  death  of  Richard  Kiddle  and  his 
wife.  It  was  objected,  on  the  part  of  the  defendant,  that  the 
admittance  of  Cosh  ought  to  have  been  proved  to  give  him  the 
legal  title.  The  learned  Judge  directed  the  jury  to  find  for  the 
plaintiff,  reserving  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit ;  and  a  rule  nisi  having  been  obtained  by  Moore  for  that 
purpose  in  Michaelmas  Term, 

Casberd  now  shewed  cause : 

The  lessor  of  the  plaintiff  takes  not  by  descent  or  surrender, 
but  by  grant  from  the  lord :  he  is  named  in  the  habendum,  and 
takes  a  separate  independent  interest ;  an  admittance  may  there- 
fore be  implied,  from  the  nature  of  the  grant.  In  Watkins  on 
Copyholds,  pp.  400,  401,  it  is  laid  down,  that  if  the  admission 
be  not   actually  and  formally  made,  the  grant  would  of  itself 
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warrant  the  grantee  to  enter,  as  the  very  act  of  making  the        Bok 
grant  necessarily  supposes  the  acceptance  of  him  as  tenant ;  and     lovklb8& 
in  p.  406,  it  is  said  that  an  admittance  is  the  acceptance  of  *him      [  •455  ] 
as  tenant ;  and  in  p.  407,  when  a  grant  is  made  to  a  person,  the 
very  execution  and  delivery  of  that  grant  to  him  is  in  itself  an 
acceptance  of  him  as  tenant  from  the  nature  of  the  thing.    The 
giving  him  the  rod  or  accustomed  symbol,  is  the  investing  him 
with  the  possession  of  the  tenement,  and  not  the  acceptance  of 
his  person  ;  and  he  also  referred  to  C.  B.  Gilbert's  Treatise  on 
Tenures,  282,  283,  and  419,  420,  421,  480,  486.    Here,  too,  the 
payment  of  a  fine  imports  an  admission,  for  none  can  be  due 
without  admission.    Watkins,  412.    Gilbert,  448,  450,  486. 

A.  Moore  and  P.  Williams,  contra  : 

The  legal  title  to  a  copyhold  is  not  complete  until  admittance. 
Till  admittance,  the  grantee  has  no  legal  interest;  and  in 
practice  it  forms  the  usual  evidence  of  the  grant.  The  only 
case  where  an  admittance  is  not  required  is  where  the  title 
accrues  by  operation  of  law:  but  it  is  necessary,  where  it 
accrues  by  voluntary  grant  from  the  lord;  and  they  cited 
Gyppen  v.  Bunney,\  Brown's  case,t  Barnes  v.  Corke,^  Doe,  on 
demise  of  Milner  v.  Brightwen,^\  Court-keeper's  Guide,  p.  186. 

Abbott,  Ch.  J. : 

If  there  had  been  any  special  custom  in  this  manor,  making  a 
difference,  on  the  admission  of  a  grantee  of  an  estate  in  re- 
version and  other  estates,  it  was  incumbent  on  the  party  who 
relied  upon  that  custom  to  prove  it.  In  the  absence  of  any  such 
proof,  we  must  decide  this  case  upon  the  general  custom.  Now, 
by  the  general  law  of  copyhold,  the  lord  has  a  right  to  insist  that 
the  tenant  shall  come  in,  to  be  admitted  and  ^do  fealty  and  [  *456  ] 
homage.  The  heir  of  a  copyholder  has  a  good  title  against 
every  person  except  the  lord,  who  may  command  him  to  come  in 
and  do  fealty  and  homage.  A  surrenderee  has  no  title  until  he 
come  in  and  be  admitted,  because  there  must  be  the  assent  of 
the  lord  to  the  surrender  of  the  previous  tenant.    But  where,  as 

t  Cro.  Eliz.  504.  §  3  Ley.  308. 

t  4  Co.  Bep.  21.  II  10  B.  B.  395  (10  Eaat,  583). 
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Rob  here,  the  lord  makes  an  original  grant,  no  admittance  to  a 
L0VBLB8&  copyhold  conformable  to  the  custom  of  the  manor  seems 
necessary,  except  in  cases  analogous  to  those  where  livery  of 
seisin  would  be  requisite  in  the  grant  of  a  freehold.  Now  a 
feoffment  is  not  effectual,  till  livery  of  seisin  takes  place. 
But  a  freehold  may  be  granted  in  reversion,  without  any  livery 
of  seisin ;  and  therefore,  reasoning  by  analogy  from  the  grant  of 
a  freehold,  it  seems  to  me,  that  the  grantee  of  a  copyhold  in 
reversion  has  a  good  and  perfect  title  by  the  grant,  without 
admittance,  and  that  being  so,  he  may  take  possession  on  the 
death  of  the  tenant  for  life.  And  he  has,  therefore,  a  right  to 
maintain  this  action. 

Baylby,  J. : 

I  am  of  the  same  opinion.  There  is  a  very  plain  distinction 
between  the  case  of  conveying  an  estate  from  a  copyholder  to 
another  person,  and  conveying  it  from  the  lord  to  that  person. 
In  the  case  of  a  conveyance  from  one  copyholder  to  another,  the 
copyholder  is  bound  first  to  convey  his  estate  to  the  lord  by 
surrender,  and  when  he  surrenders  his  estate  to  the  lord,  he 
does  it  with  the  intent  that  the  lord  shall  grant  it  out  again  ; 
the  estate  remains  in  the  surrenderor  till  the  lord  grants  it  out 
again,  t  It  then  vests  in  the  surrenderee,  from  the  period  of  the 
surrender ;  and  the  lord  grants  de  novo  **  to  hold,"  which  term 
[  ♦457  ]  shews  that  the  title  of  *the  surrenderee  is  thereby  complete ;  for 
by  that  term  he  accepts  him  as  his  tenant.  In  pleading  title  to 
a  copyhold,  it  is  only  necessary  to  state  that  at  such  a  court  the 
lord  granted  out  the  estate  to  such  a  person,  to  have  and  to 
hold :  the  surrender  and  admittance  need  not  be  stated.  If  an 
admittance,  however,  after  a  grant,  were  essential  to  make  a 
perfect  title,  it  must  be  alleged,  that  the  lord  granted,  and  that 
the  tenant  is  admitted ;  but  that  is  never  done.  The  truth  is, 
that  an  admittance  by  the  lord  is,  in  reality,  a  new  grant  from 
him,  by  virtue  of  which  the  surrenderee  takes  the  estate.  Now 
that  is  the  mode  by  which  the  property  passes  from  one  copy- 
holder to  another  who  is  to  be  a  copyholder.  But  when  the 
estate  is  in  the  lord,  no  surrender  is  necessary :  the  lord  then 
t  Watkins,  94;  Gro.  Car,  283. 
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actually  grants  in  the  first  instance;  and  if  admittance  were  Rok 
essential,  to  give  effect  to  such  a  grant,  you  would  be  bound,  in  loyeless. 
pleading,  to  state,  not  only  that  the  lord  had  granted,  but  that, 
after  granting,  the  lord  had  admitted  ;  now  that  certainly  is  not 
usual  in  pleading.  When  the  lord  grants  an  immediate  estate 
in  possession,  then,  on  the  ordinary  principles  which  apply  to 
things  which  lie  in  livery,  there  must  be  seisin,  or  that  which  is 
equivalent  to  seisin ;  but  that  is  where  the  thing  lies  in  livery, 
being  a  corporeal  hereditament,  which  is  to  be  possessed  instanter. 
In  the  case  of  a  reversion  it  is  not  so :  the  reversion  lies  not  in 
livery,  but  in  grant,  and  the  grant  is  operative  from  the  moment 
it  is  made.  It  has  been  said  that  if  this  be  so,  in  future  there 
will  be  no  necessity  for  more  than  one  admittance,  and  that  at 
the  time  of  the  original  grant.  I  do  not,  however,  accede  to 
that ;  for  if  the  copyholders,  to  whom  grants  have  been  made, 
choose  to  sell  their  estates,  then  the  mode  of  selling  will  be  by 
surrender  into  the  hands  of  the  *lord  ;  and  if  it  be  a  life-estate,  [  *458  ] 
the  lord  will  accept  the  surrender  on  the  terms  there  mentioned; 
and  will  then  admit  the  new  tenant,  and  by  that  admittance 
will,  in  point  of  law,  make  him  a  new  grant :  therefore,  where- 
ever  there  is  to  be  a  change  of  property  by  the  copyholder 
himself,  there  must  be  a  surrender  and  an  admittance.  It  is 
only  in  those  cases  where  the  party  is  to  claim  title  by  an 
actual  grant  from  the  lord,  that  an  admittance  will  be  unne- 
cessary. I  am  of  opinion,  that  an  admittance  applies  only  to 
those  cases  where  a  surrender  is  first  necessary ;  and  that 
being  so,  the  evidence  was  sufficient,  and  the  rule  must  be  dis- 
charged. 

HOLROTD,  J. : 

I  am  also  of  opinion,  that  the  lessor  of  the  plaintiff  is  entitled 
to  recover.  The  cases  referred  to  in  the  course  of  the  argument, 
where  an  admittance  in  form  was  considered  necessary,  were 
cases  of  surrender,  where  the  lord  makes  no  grant,  except  so  far 
as  the  admittance  itself  may  operate  as  a  grant.  In  those  cases, 
the  estate,  in  point  of  law,  passes  to  the  lord  and  then  from 
him,  but  it  does  not  pass  from  the  surrenderor  to  the  sur- 
renderee, until  the  lord  has  done  some  other  act,  either  by  an 

A   A  2 
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Bob  express  admittance,  or  that  which  in  law  amounts  to  an  implied 
LOVELE88.  admittance.  On  that  account  admittance  is  necessary  in  the 
case  of  a  surrender,  before  an  estate  can  pass  to  the  surrenderee*. 
Tbis,  however,  is  a  very  different  case :  here  the  lord  grants  a 
reversion  or  a  remainder,  after  the  termination  of  the  life-estate, 
to  Cosh  for  his  life,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor,  immediately  after  the  death  of  the  tenant 
for  life.  Now,  by  that  grant,  nothing  more  is  requisite  to  be 
done  by  the  lord  to  remove  the  estate  out  of  him.  It  is  already 
[  *459  ]  gone  *from  him.  The  grantee  is  in  the  same  situation  as  a 
person  claiming  as  heir.  As  against  third  persons,  the  right  of 
conveyance  is  in  the  heir  himself:  he  may  assign,  he  may 
demise,  and  he  may  bring  an  action  of  ejectment.  Here,  on  the 
determination  of  the  two  preceding  lives.  Cosh  might  enter  with- 
out any  further  act  to  be  done  by  the  lord.  It  is  laid  down  in 
Comyn's  Digest,  tit.  Copyhold,  G.  4,  that  any  words  which  shew 
that  the  lord  accepts  a  person  for  his  tenant  are  sufficient.  Now 
here  the  lord  has  actually  granted  the  estate  to  James  Cosh,  te 
hold  for  his  natural  life,  which  word  expressly  means,  that  the 
lord  had  chosen  or  had  assented  to  his  being  tenant ;  that  being 
so,  there  is  nothing  further  to  be  done  by  the  lord  to  pass  the 
estate  to  Cosh.  The  latter  may  therefore  assign  according 
to  the  custom  of  the  manor,  or  make  such  demise  as  can  by 
law  be  made  with  respect  to  copyholds;  he  has,  therefore,  a 
right,  by  virtue  of  which  he  may  bring  an  action  of  ejectment. 
I  think,  therefore,  that  the  lessor  of  the  plaintiff  is  entitled  to 
recover. 

Best,  J. :    • 

I  am  of  the  same  opinion.  This  case  turns  entirely  on  the 
distinction  between  a  surrender  and  a  grant.  In  the  case  of  a 
surrender  there  must  be  an  admission,  and  until  there  be  an 
admission  the  lord  holds  the  copyhold  as  a  trustee  for  the  sur- 
renderor, but  this  is  not  the  case  with  respect  to  a  grant.  It 
seems  to  me,  that  any  acknowledgment  made  by  the  lord  of  the 
right  of  the  tenant  to  the  possession  is  sufficient ;  and  here,  by 
the  terms  of  the  grant,  the  lord  has  acknowledged  such  a  right 
in  Gosh,  by  conveying  the  reversion  to  him,  and  Cosh,  therefore^ 
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iiaving  a  right  to  take  possession,  is  entitled  to  support  this         Bok 
action.     I  *think,  therefore,  that  the  lessor  of  the  plaintiff  is    loveless. 
entitled  to  recover,  and  that  this  rule  should  be  discharged.  |-  •^qq  i 

Ride  discharged. 


COCKEY  V.  ATKINSON.f  i8i9. 

(2  Bam.  &  Aid.  460—461 .)  Apra29. 

Policy  on  ship  for  four  months,  at  and  from  a  place  "  to  any  port  or         r  ^^q  -i 
ports  whatsoever  "  :  Held,  that  an  open  roadstead  (being  the  usual  place 
of  loading  and  unloading)  was  a  port  within  the  meaning  of  this  policy. 

AssuMPsrr.  The  declaration  set  out  a  policy  of  insurance 
upon  a  vessel  called  The  Hibernia,  "  at  and  from  St.  Michael's, 
to  any  port  or  ports  whatsoever  and  wheresoever,  backwards  and 
forwards,  and  forwards  and  backwards,  for  and  during  the  period 
of  four  calendar  months,  commencing  19th  September,  1816, 
and  ending  18th  January,  1817."  Plea,  general  issue.  The 
CBkJise  was  tried  at  the  Guildhall  sittings,  after  last  Hilary  Term, 
before  Abbott,  Gh.  J.  It  appeared  on  the  trial,  that  the 
Hibemia  sailed  from  St.  Michael's  about  the  end  of  October, 
1816  ;  and  on  the  1st  November  arrived  at  the  island  of 
Oraciosa,  and  remained  in  an  open  roadstead  there,  for  the 
purpose  of  taking  in  a  cargo,  till  November  12th  ;  on  which  day 
a  storm  coming  on,  she  parted  from  her  anchors,  and  went  out 
to  sea.  The  weather  having  become  more  moderate,  she  re- 
turned to  the  same  open  roadstead  on  November  18th,  where 
fihe  remained  till  November  22nd,  on  which  day  another  storm 
came  on,  and  she  was  again  driven  out  to  sea  and  totally  lost. 
It  appeared  that  the  roadstead  was  the  usual  place  for  loading 
goods  at  the  island  of  Graciosa.  Upon  these  facts  the  plaintiff 
obtained  a  verdict.    And  now, 

CampbeU,  with  leave  of  the  learned  Judge,  moved  to  set       [  461  ] 
aside  the  verdict,  and  enter  a  nonsuit : 

The  policy,  in  this  case,  is  only  at  and  from  St.  Michael's,  to 

t  Followed  and  applied  in  a  case  of  v.  Hutchinam  (1869—1870)  L.  B.  4 
avoyagepolicybytheQ.B.  andbya  Q.  B.  523;  5  Q.  B.  584;  38  L.  J. 
xnaJQiity  in  the  Ibc.  Ob.  in  ffarrower     Q.  B.  185 ;  39  L.  J.  Q.  B.  229.— B.  0. 
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CooKXY  any  port  or  ports  whatsoever  :  it  is  not  to  any  ports  or  places, 
Atkinson,  and  there  is  a  material  distinction  between  the  two  words. 
"  Port  "  means  a  harbour,  a  place  of  complete  security  from  the 
weather ;  and  the  vessel  here  had  no  right  to  remain  taking  in 
a  cargo  in  an  open  roadstead,  exposed  to  so  much  risk.  And 
though  it  must  be  admitted  that  this  was  the  usual  place  of 
loading  at  Oraciosa,  that  cannot  make  any  difference.  It  has 
been  held,  that  where  a  ship  in  a  policy  is  warranted  free  of 
seizure  in  port,  that  a  capture  in  an  open  road  does  not  fall 
within  those  words :  that  case  seems  to  be  an  authority  in  favour 
of  the  motion.    Browii  v.  TierneyA 

The  Court  said,  that  they  thought  the  words  ''  port  or  ports/* 
in  this  policy,  which  was  a  time  policy,  ought  to  be  construed 
the  same  as  if  they  were  '^  place  or  places ;  "  and  that  under 
them,  the  vessel  might  lawfully  unload  or  take  in  goods  in  an 
open  roadstead.  If  there  had  been  any  improper  conduct  in  the 
master  in  unloading  or  loading  at  a  dangerous  or  unusual  place, 
it  might  alter  the  case ;  but  here  it  was  done  in  the  usual  and 
ordinary  place  in  the  island  of  Graciosa.  The  case  cited  was 
determined  on  different  grounds :  there  the  vessel  was  warranted 
free  of  seizure  in  port,  because  being  there,  she  could  not  escape, 
if  any  attempt  to  take  her  should  be  made  ;  but  that  reason  did 
not  apply  to  a  vessel  in  an  open  road. 

Rtde  refused. 


1819.  BULWER,   Clerk,   v.  BULWER,  D.D. 

Mau  1. 
_L  (2  Bam.  &  Aid.  470—472.) 

[  470  ]  By  hiB  induction  the  parson  is  put  in  possession  of  a  part  for  the 

whole,  and  may  maintain  an  action  for  a  trespass  on  the  glebe  land, 
although  he  has  not  taken  actual  possession  of  it. 
A  parson  who  resigns  his  living  is  not  entitled  to  emblements. 

Trespass  for  breaking  and  entering  several  closes  of  the 
plaintiff,  and  reaping  and  carrying  away  his  com,  hay,  &c.  Plea, 
general  issue.      At  the  trial  at  the  last  Lent  Assizes  for  the 

t  10  E.  E.  599  (1  Taunt  517). 
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county  of  Norfolk,  before  Graham,  B.,  it  appeared  that  the  ;Bxti*wek 
defendant  had  been  the  rector  of  the  parish  of  Sail,  and  that  he  bulwsb. 
had  resigned  that  living  on  the  21st  May,  1818.  The  plaintiff 
was  presented  on  the  4th  June,  and  was  instituted  to  it  on  the 
7th  July,  and  afterwards  inducted.  The  defendant  retained 
possession  of  the  glebe  lands  till  Old  Michaelmas-day  following, 
and  severed  and  took  the  crops  of  hay,  corn,  &c.,  which  had 
been  previously  sown.  The  jury  found  a  verdict  for  the  plaintiff, 
damages  188Z.    And  now 

Frerey  Serjt.  moved  to  enter  a  nonsuit,  or  for  a  reduction  of 
the  damages : 
On  the  first  point,  he  contended  that  *the  plaintiff  had  not 
sufficient  possession  of  the  glebe  lands  to  entitle  him  to  maintain 
trespass,  and  for  this  he  cited  2  EoU.  Abr.,  553,  pi.  45 ;  "  Plain- 
tiff cannot  maintain  trespass  quare  clausum  fregit,  if  he  has  not 
actual  possession,  though  he  has  the  freehold  in  law,  as  an  heir 
shall  not  have  trespass  against  an  abator." 

(Abbott,  Ch.  J. :  By  the  act  of  induction,  the  parson  is  put 
into  the  actual  possession  of  a  part  for  the  whole,  and  he  can 
therefore  maintain  trespass.  It  is  not  necessary  that  he  should 
actually  go  upon  the  glebe  itself.) 

Then,  with  respect  to  the  second  point,  he  contended  that  the 
verdict  should  be  reduced  to  the  sum  *of  30Z.,  being  the  value  of  [  '^^i  ] 
the  tithes  of  the  crops  in  question.  In  Moyle  v.  Ewer,\  it  was 
laid  down  by  Coke,  Ch.  J.,  that  if  a  parson  sows  the  ground  and 
is  afterwards  deprived  or  doth  resign,  if  the  corn  was  not  severed 
at  the  time  of  the  successor's  coming  in,  he  shall  have  the  tithe. 
And  in  Degge,  ch.  2,  p.  2,  if  the  parson,  vicar,  &c.  sow  the  land, 
and  be  deprived,  resign,  or  accept  another  living,  the  successor 
shall  have  the  tithes.  And  in  Gibson's  Codex,  |  tit.  '^Bules  of 
Canon  and  Common  Law  concerning  Glebe,"  it  is  said,  "  if  the 
parson  dies  after  severance  from  the  ground  and  before  the  corn 
is  carried  off,  the  successor  shall  have  no  tithe,  because,  though 
it  was  not  set  out,  yet  a  right  to  it  was  vested  in  the  deceased 
t  2  Bulafcr.  184.  t  Vol.  i.  p.  661. 
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BuLwsB  parson  by  the  severance  from  the  ground.  The  same  is  true  in 
BuLwxR.  caso  of  deprivation  or  resignation  after  glebe  sown,  the  suc- 
cessor shall  have  the  tithe  if  the  com  was  not  severed  at  the 
time  of  his  coming  in,  otherwise  if  severed."  So  that  from 
all  these  authorities,  it  appears,  that  even  in  the  case  of 
resignation  before  severance,  the  successor  is  only  entitled  to 
the  tithes  of  the  crop  arising  from  the  glebe,  and  not  to  the  crop 
itself. 

Abbott,  Ch.  J. : 

The  general  rule  of  law  applicable  to  cases  of  this  description 

is,  that  where  a  tenant  of  land  has  an  uncertain  interest  which 

is  determined  either  by  the  act  of  God  or  the  act  of  another, 

there  he  shall  have  emblements :  but  that  is  not  so  where  the 

tenancy  is  determined  by  his  own  act.    That  is  laid  down  in  a 

variety  of  instances,  which  will  be  found  in  L.  C.  Baron  Comyn's 

[  *472  ]      Digest.!    As  where  the  lessee  ^surrenders,  or  a  woman  who  is 

tenant  durante  viduitate  marries,  or  the  estate  determines  by 

forfeiture,  condition  broken,  &c.    In  all  these  cases  they  are  not 

entitled  to  emblements.     It  seems  to  me,  that  this  case   is 

precisely  the  same  in  principle,  and  ought  to  follow  the  same 

rule.    And  the  authorities  cited  are  much  too  loose  for  the  Court 

to  act  upon  in  opposition  to  so  old  and  so  established  a  rule  of 

law.    The  lessee  of  the  glebe  of  a  parson  who  resigns  is  in  a 

different  situation,  for  his  tenancy  being  determined  by  the  act  of 

another,  he  will  be  entitled  to  emblements. 

Rule  refused, 
t  Biens,  G.  2. 
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HOLROYD  V.  BREARE  and  HOLMES.t  i8i». 

(2  Bam.  &  Aid.  473—478.)  ^j^' 

The  steward  of  a  court  baron  is  a  judicial  officer ;  and  trespass  will        [  473  ] 
not  lie  against  him  where  his  bailiff  by  mistake  took  the  goods  of  B. 
under  a  precept  commanding  him  to  take  in  execution  the  goods  of  A. 

Tbebpass  for  breaking  and  entering  plaintifiTs  house,  and 
seizing  and  taking  his  cattle,  goods,  and  chattels.  The  defen- 
^nts  pleaded  first  the  general  issue,  and,  secondly,  justified  the 
one  as  steward  of  the  court  baron  of  the  manor  of  Wakefield, 
and  the  other  as  his  bailiff,  stating,  that  on  the  12th  of  Septem- 
ber, 1817,  at  a  court  of  the  said  manor,  holden  before  certain 
then  suitors  of  the  said  court,  according  to  the  custom  of  the 
said  court,  one  J.  A.  levied  his  plaint  against  Sarah  Holroyd, 
and  afterwards  recovered  on  the  plea  aforesaid  against  her 
9Z.  14s.  for  his  damages  and  costs ;  and  the  defendant,  Breare, 
on  the  5th  of  December,  1817,  as  such  steward  of  the  manor, 
caused  his  precept  to  be  issued,  to  take  the  goods  of  the  said 
Sarah  Holroyd  in  execution,  which  precept  was  delivered  to  the 
defendant  Holmes,  as  bailiff,  to  be  executed,  and  that  by  virtue 
of  that  precept,  the  goods  in  question  were  by  him  seized,  and 
the  trespasses  committed.  *There  was  another  similar  justifica-  [  *^74  ] 
tion,  setting  out  a  judgment  recovered  in  the  same  court,  at  the 
suit  of  J.  G.  against  Sarah  Holroyd.  At  the  trial  at  the  last 
Summer  Assizes  for  the  county  of  York,  before  Bay  ley,  J.,  the 
principal  question  was,  whether  the  goods  which  had  been  seized 
were  wholly  or  in  part  the  property  of  the  plaintiff,  or  of  Sarah 
Holroyd.  The  jury  found  a  verdict  for  the  plaintiff.  It 
appeared  also,  that  the  defendant,  Breare,  was  not  in  any  respect 
personally  concerned  in  the  seizure  of  the  goods,  but  only  as 
having,  in  his  character  of  steward  of  the  court  baron,  signed 
the  precept  for  taking  Sarah  Holroyd's  goods  in  execution. 
Upon  this  Scarlett  contended,  that  he  was,  in  this  case,  acting 
in  a  judicial  and  not  a  ministerial  capacity ;  and  that,  therefore, 
he  was  not  liable  for  the  acts  of  his  bailiff.    On  the  other  hand, 

t  Compare  Bradley  y.  Carr  (1841)  tacbmentto  bailiffs  named  by  a  party 
S'h£.  &  G.  221,  3  Soott,  N.  E.  523,  to  the  cause,  taking  an  indemnity,  in- 
where  the  steward  entrosted  an  at-      stead  of  to  the  proper  officer. — B.  0. 
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HoLBOTD  it  was  argued,  that  he  was  only  in  the  nature  of  a  minister  of  the 
Bbxabs.  court  baron,  of  which  the  suitors  are  the  judges,  and  that,  there- 
fore, he  was,  like  any  other  ministerial  officer,  responsible 
civiliter  for  the  acts  of  his  bailiff.  The  learned  Judge  reserved 
the  point,  giving  leave  to  the  defendant  Breare  to  move  to  have 
a  verdict  entered  for  him,  in  case  the  Court  should  be  of  opinion 
that  he  was  not  liable.  A  rule  nisi  to  this  effect  having  been, 
obtained  in  last  Michaelmas  Term, 

[After  argument,  the  Court  took  time  for  consideration.] 

I  ill  ]      Abbott,  Ch.  J.  now  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  in  which  the  plaintiff  obtained  a. 
verdict  upon  the  general  issue,  against  both  these  defendants ; 
and  upon  a  motion  having  been  made  to  set  aside  the  verdict^ 
and  to  enter  a  verdict  for  the  defendant  Breare,  the  Court  took 
time  to  consider  of  their  judgment.  It  was  contended,  in  argu- 
ment, that  the  defendant  Breare,  being  the  steward  of  a  court 
baron,  was  merely  the  minister  of  that  court,  to  execute  its  pro- 
cess, and  was  not  clothed  with  any  judicial  character ;  and  it  was 
said,  that  his  warrant  to  the  other  defendant  was  analogous  to 
that  of  the  sheriff  to  his  bailiff,  and  rendered  him,  like  the 
sheriff,  civilly  responsible  for  the  mis-execution  of  it.  This  wa& 
contended,  on  the  ground,  that  in  the  court  baron  the  free 
suitors  are  the  judges ;  and  certainly  they  are  so,  for  the  pur- 
poses stated  in  the  authorities  which  have  been  cited.  We  are^ 
however,  of  opinion,  that  the  steward  is  not  merely  a  minister  of 
that  Court,  but  a  constituent  and  essential  part  of  it.  The  Court 
cannot  be  holden  without  him.  No  mandate  is  directed  to  him 
as  an  officer ;  but  he  makes  his  mandate  to  the  bailiff.  And 
there  is  this  material  distinction  between  the  mandate  of  the 
sheriff  and  that  of  a  steward  of  a  court  baron :  in  the  former, 
the  sheriff  commands  the  bailiff  to  make  the  levy,  and  it 
concludes  thus,  **  So  that  I  may  have  the  same  before  the  Court, 
&c."  But  in  the  warrant  of  the  steward,  the  bailiff  is  directed 
to  levy,  so  that  he  (the  bailiff)  may  have  the  same  before  the 
Court  on  the  day  appointed.  This,  therefore,  is  more  like  the 
writ  of  the  superior  court  to  the  sheriff  than  the  warrant  of  the 
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sheriff  to  his  baiUff.    That  seems  to  be  decisive  to  *shew  that     Holbotd 

the  bailiff  and  not  the  steward  is  the  minister  of  the  court  baron     bbeIjib. 

for  the  execution  of  its  process,  and  that  he  is  not  the  servant  of      [  «478  ] 

the  steward  in  this  respect.    We  are,  therefore,  of  opinion  that 

the  steward  is  not  for  this  purpose  a  minister,  but  part  of  the 

Court  itself.    And  if  so,  this  action  is  not  maintainable  against 

him,  and  the  rule  for  entering  a  verdict  for  him  must  therefore 

be  absolute. 

Rule  absolute. 


EIPPINER    V.  WEIGHT,  CLERK.t  1819. 

(2  Bam.  &  Aid.  47^-479.)  '^^^ 

Where  an  agreement  on  unstamped  paper  has  been  destroyed,  no        [  478  ] 
parol  evidence  can  be  given  of  its  contents,  even  if  it  has  been  destroyed 
by  the  wrongful  act  of  the  party  who  takes  the  objection. 

Assumpsit  for  a  crop  of  peas,  bargained  and  sold  by  the 
plaintiff  to  defendant.  Plea,  non  assumpsit  as  to  part,  and  a 
tender  of  61.  Ss.  9d.  as  to  the  residue.  At  the  trial  before 
Burrough,  J.,  at  the  Spring  Assizes  for  the  county  of 
Northampton,  the  defendant  proposed  to  give  parol  evidence 
of  an  agreement  between  him  and  the  plaintiff,  that  the  latter 
should  not  be  paid  for  the  value  of  the  crop,  but  only  for  the 
expense  of  ploughing  and  seed  sown.  It  appeared  that  this 
agreement  had  been  reduced  into  writing,  on  unstamped  paper ; 
and  that  afterwards  the  plaintiff  took  an  opportunity  to  snatch  it 
from  the  hands  of  the  defendant's  attorney,  and  to  destroy  it. 
Holbechy  for  the  plaintiff,  objected  that  no  parol  evidence  of  the 
contents  of  this  paper  could  be  received,  inasmuch  as  the  paper 
itself  could  not,  if  in  existence,  have  been  read,  not  being  stamped. 
On  the  other  hand,  it  was  contended  that  the  plaintiff,  by  his  act 
in  destroying  the  paper,  had  prevented  the  defendant  from 
getting  it  stamped,  as  he  might  have  done  *on  payment  of  the  [  «479  ] 
penalty;   and  that  therefore  it  was  not  competent  for  him  to 

t  See  the  question  as  to  the  bur-  Investment  Co.  v.  Haviside  (1872) 
den  of  proof  of  stamping  as  to  a  lost  L.  B.  d  H.  L.  624 ;  42  L.  J.  Oh.  173. 
instrument    considered    in   Marine     — B.  0. 
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BippiKBB    make  thifl  objection.    The  learned  Judge  rejected  the  evidence, 
WiuoHT.     i^d  the  plaintiff  obtained  a  verdict.    And  now 

Denman  moved  for  a  new  trial,  on  the  ground  that  the 
learned  Judge  had  improperly  rejected  the  evidence ;  and  con- 
tended that  the  plaintiff  ought  not  thus  to  have  been  permitted 
to  take  advantage  of  his  own  wrongful  act. 

Per  CuRUM : 

The  evidence  was  properly  rejected.  It  is  the  duty  of  the 
parties  to  an  agreement  to  take  care  that  when  it  is  executed  it  is 
properly  stamped  ;  and  it  is  one  of  the  risks  attendant  upon  an 
omission  to  do  this,  that  if  any  accident  happens  to  the  agi*ee- 
ment  before  the  stamp  is  affixed,  there  is  no  remedy  upon  it 
whatsoever.  It  is  not  possible  now  to  say  whether  or  not  the 
commissioners  of  stamps,  in  the  exercise  of  their  discretion,! 
would  have  permitted  this  agreement,  if  it  had  remained  in 
existence,  to  be  stamped  on  payment  of  the  penalty. 

Rule  refused. 


^-  THE  KING  V.   TEEVENEN. 

^  479  •]  (2  Bam.  &  Aid.  479—482.) 

It  ie  in  the  discretioii  of  the  Court  to  grant  a  quo  warranio  informa- 
tion or  not :  and  under  circumatances  tending  to  throw  suspicion  on  the 
motives  of  the  relator,  the  Court  will  not  grant  such  application  where 
the  consequence  will  be  to  dissolve  a  corporation. 

In  this  case  Gaselee  had  obtained  another  rule  nisi  for  a  quo 
warranto  against  the  defendant,  to  shew  by  what  authority  he 
I  *480  ]  claimed  to  be  mayor  of  Helleston  *upon  and  from  the  16th  day 
of  November,  1818,  until  the  25th  September,  1814.  The  rule 
was  obtained  under  the  same  circumstances  as  have  been  already! 
stated.  The  present  application  was  made  on  the  affidavit  of 
Christopher  Wallis,  an  attorney,  resident  at  Helleston,  who  stated 
that  he  was  a  freeman  of  that  borough,  and  that  he  had  not 

t  This  part  of  the  reasoning  does  enacting  the  provisions  of  the  C.  L.  P. 

not  seem  applicable  to  the  present  Act,  1854,  sections  28  and  29,  and  of 

law.    See  the  Stamp  Act,  1891  (54  &  the  Stamp  Act,  1870,  s.  16.— R.  C. 
65  Vict.  c.  39,  s.  14),  substantially  re-         J  20  E.  R.  461. 
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concurred  in  the  election  either  of  Thomas  Grylls  to  the  office  of  The  King 
mayor  on  the  26th  September,  1818,  nor  in  that  of  the  present  tbevknbn. 
defendant  or  any  subsequent  mayor.  He  further  swore  that  he 
intended  to  prosecute  the  quo  warranto,  if  granted,  at  his  own 
expense,  and  that  the  present  application  was  made  at  his  own 
instance  and  expense,  and  without  any  agreement  or  promise  of 
any  person  or  persons  for  his  being  reimbursed,  nor  did  he 
expect  to  be  reimbursed  the  expenses,  or  any  part  thereof,  by  any 
person  or  persons  whomsoever.  The  affidavits  on  the  other  side 
set  forth  the  same  facts  and  declarations  of  Sir  Christopher 
Hawkins,  that  he  would  dissolve  the  corporation,  &c.,  as  in  the 
former  application,  and  added,  that  Mr.  Wallis,  the  present 
relator,  was  a  partizan  of  Sir  C.  H.  at  the  last  election ;  that  he 
lent  him  his  house,  voted  for  his  interest,  and  was  the  partner  of 
Mr.  Roberts,  his  avowed  law-agent  on  that  occasion. 

Warren  shewed  cause : 

It  is  to  be  observed  that  the  applicant  only  means,  that  there 
is  no  agreement  or  expectation  entertained  by  him  that  he  shall 
be  reimbursed.  It  is  quite  consistent  with  this,  that  he  may  have 
already  received  the  money  for  this  purpose.  Besides,  what 
proper  motive  can  a  freeman  of  this  ^corporation  have  in  dis-  [  *48i  ] 
solving  the  corporation  ?  for  that  is  to  be  the  consequence  of  the 
present  motion.  In  R.  v.  Stacey,^  Lord  Mansfield  puts  it  on 
this  ground :  he  says,  ''  The  Court  is  bound  to  guard  the  quiet 
of  corporations,  and  the  stat.  11  Geo.  I.  c.  4,  was  passed  in  order  to 
insure  them  security  and  tranquillity."  And  besides,  the  circum- 
stances in  which  the  present  relator  stands  are  strongly  demon- 
strative of  the  fact,  that  this  is  a  continuation  of  the  same  attempt 
before  made  by  Sir  C.  Hawkins :  for  the  present  relator  is  nearly 
connected  with  him,  and  is  the  partner  of  his  avowed  law-agent, 
and  an  active  friend  to  his  interest.  Here  nearly  six  years  have 
already  elapsed  before  any  objection  has  been  taken. 

Oaaelee,  contra : 

If  the  Court  is  to  be  astute  in  inquiring  into  the  motives  of 
parties,  there  will  soon  be  an  end  of  quo  warranto  informations. 

t  1  T.  E.  1. 
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The  Kino  It  is  hardly  to  be  supposed  that  any  person  on  the  opposite 
Tbevenen.  interest  to  Sir  G.  Hawkins  will  come  forward  to  object  to  these 
defects.  But  it  is  quite  enough  if,  as  here,  all  connection  with 
that  person,  as  to  this  motion,  is  denied  by  the  relator.  He 
swears  that  it  is  made  at  his  own  expense,  and  there  may  be 
many  legitimate  motives  why  he  may  wish  this  corporation  to  be 
dissolved.  For  he  may  hope  to  have  a  fresh  charter  more 
favourable  to  the  general  interest  of  the  town.  All  that  is 
necessary  is,  that  the  relator  should  apply  bond  fide,  and  that  is 
sworn  to  be  the  case  here.  In  Rex  v.  Cudlipp  t  the  Court  on  a 
second  application  granted  a  rule,  and  judgment  of  ouster  was 
[  *482  ]  afterwards  obtained.  Tet  the  ^circumstances  there  were  in  all 
respects  similar  to  the  present. 

Abbott,  Ch.  J. : 

Where  a  corporation  acts  contrary  to  the  franchises  which 
have  been  granted  to  it,  and  invades  the  rights  of  the  Grown,  the 
Attorney-General,  of  his  own  authority,  and  without  any  applica- 
tion to  the  Gourt  for  leave,  may  exhibit  an  information  against 
them.  But  in  the  case  of  individual  members  of  the  corporation 
the  case  is  different ;  for  then  it  is  wholly  within  the  discretion 
of  this  Gourt  to  say,  whether  such  an  information  ought  to  be 
granted  or  refused.  The  Gourt,  undoubtedly,  have,  in  some 
cases,  permitted  these  informations  to  be  filed,  where  the  effect 
has  been  thereby  to  dissolve  the  corporation ;  but  that  has  been 
where  strong  cases  have  been  made  out.  Here,  all  that  appears 
is  this,  that  about  five  or  six  years  ago,  the  select  body  in  this 
corporation  nominated  two  persons  for  the  office  of  mayor,  one 
of  whom  happened  to  have  filled  the  inconsistent  offices  of 
recorder  and  alderman  at  the  same  time.  That  union  of  offices, 
it  appears  from  some  other  cases  which  have  been  before  the 
Court,  had  existed  in  other  neighbouring  boroughs,  and  was  not 
known  or  supposed  at  the  time  to  be  illegal.  The  objection 
therefore  to  the  title  of  the  defendant  is  not  one  which  the  Court 
would  be  inclined  to  favour.  Then,  when  we  consider,  in  addition 
to  this,  that  this  application  is  made  at  the  instance  of  an 
acknowledged  partizan  of  Sir  G.  Hawkins,  and  that  this  latter 

t  6  T.  E.  603. 
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person  has  expressed  a  determination,  that  in  order  to  obtain    thb  Kik 
parliamentary  influence,  he  would  dissolve  this  corporation,  I    trbtsnek. 
think  we  shall  best  exercise  the  discretion  vested  in  us  by  dis- 
charging the  present  rule. 

Rule  discharged. 


The    Eight    Hon.    CHAKLES,    EAEL    of   SHREWS-       m9. 
BURY,  V.  GOULD,  surviving  Executor  of  JOHN      ^^^' 
GILBERT,   Deceased.  [487] 

(2  Bam.  &  Aid.  487—496.) 

Where  a  lessee  covenanted  that  he  would  at  all  times  and  seasons  of 
l>uming  lime  supply  the  lessor  and  his  tenants  with  lime  at  a  stipulated 
price  for  the  improvement  of  their  lands  and  repairs  of  their  houses : 
Held,  that  this  was  an  implied  covenant  also  that  he  would  bum  lime 
at  all  such  seasons,  and  that  it  was  not  a  good  defence  to  plead  that 
there  was  no  lime  burnt  on  the  premises  out  of  which  the  lessor  could 
be  supplied. 

Covenant.  The  declaration  stated  that  George  Earl  of 
Shrewsbury,  since  deceased,  being  seised  of  the  demised  pre- 
mises in  fee,  by  indenture,  dated  January  1st,  1761,  demised  to 
John  Gilbert  all  that  limestone  that  then  was  or  thereafter 
might  be  found  out  by  digging,  sinking,  or  otherwise  however, 
lying  or  being  in  certain  commons  or  common  lands,  uninclosed, 
then  called  or  known  by  the  name  of  Eibden  Stones  or  Eibden 
Elatts,  or  commons,  where  the  lime-kilns  then  were,  or  upon  any 
other  waste  land  or  commons  *within  the  manor  of  Alton,  with  [  *488  ] 
free  liberty  to  and  for  the  said  John,  his  executors,  administra- 
tors, and  assigns,  from  time  to  time,  and  at  all  times  during  the 
term  thereby  letten,  to  dig,  search,  sink,  and  trench  in  upon  the 
aforesaid  commons,  and  every  part  thereof,  at  his  and  their  wills 
and  pleasure,  for  the  finding  out  and  raising  up  of  the  said  lime- 
stone, and  to  build  kilns  for  the  burning  and  converting  the  same 
to  lime  for  the  use  and  benefit  of  the  said  John,  his  executors, 
administrators,  or  assigns  ;  and  the  said  late  Earl,  his  heirs  and 
assigns,  did  thereby  further  agree,  that  if  there  should  be  an 
opposition,  and  other  kilns  built  by  any  other  person  or  persons 
in  other  lands,  so  as  to  lie  nearer  to  the  sale  of  the  aforesaid 
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kilns,  then  and  in  such  case  it  should  and  might  be  lawful  to 
and  for  the  said  John,  his  executors,  administrators,  and  assigns,, 
to  erect  one  lime  kiln  within  any  of  the  inclosed  land  in  the  said 
manor  of  Alton,  or  township  of  Farley  and  Cotton,  belonging  to 
the  said  late  Earl,  and  to  get  the  stone  therein  to  supply  the 
said  kiln,  save  and  except  out  of  the  said  grant  and  demise,  for 
the  said  late  Earl,  his  heirs  and  assigns,  his  and  their  agents, 
servants,  workmen,  tenant  or  tenants,  for  the  time  being,  liberty 
to  get  limestone,  build  kilns,  and  burn  to  lime  the  said  stone  for 
the  use  and  benefit  of  the  said  late  Earl,  his  heirs  and  assigns, 
his  or  their  tenant  or  tenants,  for  improving  their  estates  for 
their  own  use,  and  not  otherwise,  or  to  get  the  said  stone  for 
any  other  use  that  might  be  wanted ;  to  have  and  to  hold  all 
and  singular  the  said  demised  limestone  unto  the  said  John,  hia 
executors,  administrators,  and  assigns,  for  the  term  of  ninety- 
nine  years,  if  Thomas  Gilbert,  Eobert  Gilbert,  and  John  Gilbert, 
or  any  or  either  of  them,  should  so  *long  live,  yielding  and  pay- 
ing a  certain  yearly  rent.    And  it  was  further  agreed,  that  the 
said  John  Gilbert,  the  lessee,  his  executors,  administrators,  and 
assigns,  should  at  all  times  and  seasons  of  burning  of  lime, 
supply,  furnish,  sell,  and  fit  the  said  late  Earl,  his  heirs  and 
assigns,  or  any  of  his  tenants,  within  the  county  of  Stafford,  for 
the  improvement  of  the  land,  buildings,  or  repairing  the  build- 
ings, at  fourpence  for  every  horse-load,  being  three  computed 
strikes  of  good  lime  at  the  kiln,  and  so  in  proportion  for  every 
greater  or  lesser  quantity  that  he  or  they  shall  want.    The 
declaration  then  proceeded  to  set  out  the  entry  of  the  lessee, 
the  death  of  the  lessor,  and  the  descent  of  the  reversion  to  the 
plaintiff  as  heir-at-law.    It  then  stated,  that  during  the  con- 
tinuance of  the  term,  on  the  14th  April,  1818,  being  a  time  and 
season  of  burning  of  lime,  at  Stow  aforesaid,  in  the  said  county, 
the  said  plaintiff  having  occasion  for  a  large  quantity,  to  wit, 
twenty  horse-loads  of  lime,  each  horse-load  being  three  com- 
puted strikes,  for  the  improvement  of  the  land  and  buildings  of 
him  the  said  Earl,  within  the  said  county  of  Stafford,  did  request 
and  demand  of  and  from  the  said  Nathaniel,  so  being  such  sur- 
viving executor  as  aforesaid,  to  supply,  furnish,  sell,  and  fit  him 
therewith,  at  the  said  kiln,  for  the  improvement  of  his  said  land 
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and  buildings,  and  was  then  and  there  ready  and  willing  to  pay,     Babl  ov 
and  offered  to  pay  to  the  said  Nathaniel,  four-pence  for  every        bury  * 
horse-load  of  lime,  according  to  the  form  and  effect  of  the  said      qquld. 
indenture ;  and  then  alleged  a  breach  on  the  part  of  the  defen- 
dant in  not  supplying  the  lime  so  demanded. 

The  defendant,  after  craving  oyer,  and  set  ling  out  the  inden- 
ture, by  which  it  appeared  that  the  yearly  rent  *reserved  was  t  **90  ] 
lOL,  pleaded,  first,  that  he  did  not  for  a  long  time  before  the 
said  fourteenth  day  of  April,  1818,  nor  at  any  time  from  thence 
hitherto,  bum  or  convert  into  lime,  nor  was  there  during  all  or 
any  part  of  that  time,  burnt  or  converted  into  lime,  by  the  said 
Nathaniel,  or  any  servant  or  servants  of  his,  or  on  his  account, 
any  limestone  raised,  gotten,  found,  or  produced,  from,  out  of, 
in,  or  upon  the  said  demised  premises,  or  any  part  thereof,  the 
enclosed  land  in  the  said  manor  of  Alton,  or  any  part  thereof, 
or  the  township  of  Parley  and  Cotton,  or  either  of  them,  or  any 
part  thereof.  Secondly,  that  there  was  not  at  the  time  of  such 
request  and  demand,  as  in  the  declaration  mentioned,  nor  for  a 
long  time  before,  nor  has  there  been  at  any  time  hitherto,  any 
lime  upon  the  said  demised  premises,  or  elsewhere,  which  had 
been  produced  or  made  by  or  from  limestone  raised,  gotten, 
found,  or  produced,  from  or  out  of  the  said  demised  premises, 
or  any  part  thereof,  or  from,  in,  or  out  of  the  inclosed  land,  in 
the  said  manor  of  Alton,  or  any  part  thereof,  or  from,  in,  or  out 
of  the  said  townships  of  Farley  and  Cotton,  or  either  of  them,  or 
any  part  thereof,  and  which  had  been  burnt  or  converted  into 
lime  in  any  kiln  or  kilns  on  the  said  demised  premises,  or  any 
part  thereof,  or  within  the  ^aid  manor  and  township,  or  any  of 
them,  or  elsewhere,  by  the  said  Nathaniel,  or  any  person  or  per- 
sons acting  by  or  under  his  authority,  or  in  his  power  or  posses- 
sion, or  otherwise,  by  or  wherewith  the  said  Nathaniel  could 
have  suppUed,  furnished,  sold  to,  or  fitted,  the  said  quantity  of 
lime  so  demanded.  And  thirdly,  that  before  any  such  demand 
as  in  the  declaration  mentioned  was  made,  all  the  lime  produced 
from  limestone  raised,  found,  gotten,  or  produced  from,  in,  out 
of  the  said  demised  ^premises,  or  the  inclosed  land  within  the  [  •iQi  j 
said  manor,  or  within  the  townships  of  Farley  and  Cotton,  by 
the  said  Nathaniel,  or  any  person  or  persons  claiming  by, 
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through,  from,  or  under  him,  or  by  or  under  the  indenture  in 
the  declaration  mentioned,  had  been  fairly  sold,  disposed  of, 
taken,  or  carried  away,  from  and  off  the  said  demised  premises, 
inclosed  lands,  and  townships,  and  that  there  was  not  at  the 
time  of  such  demand,  or  at  any  time  hitherto,  any  lime  which 
had  been  burnt  by  the  said  Nathaniel,  or  any  person  or  persons 
by  his  authority,  or  claiming  by,  from,  or  under  him,  or  under 
or  by  virtue  of  the  said  indenture  in  the  declaration  mentioned, 
wherewith  he  the  said  Nathaniel  could  have  supplied,  furnished, 
sold  to,  or  fitted  the  said  quantity  of  lime  so  demanded.  De- 
murrer and  joinder. 

Peake,  in  support  of  the  demurrer.     *     ♦     * 

Puller,  contra.     *     ♦     * 

Peake,  in  reply,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

It  appears  manifestly,  from  the  whole  lease,  to  have  been  the 
intention  of  the  parties  that  the  lessee  should  not  only  raise 
limestone,  but  also  bum  it  into  lime  ;  and  that  he  should  at  all 
times  and  seasons  (by  which  I  understand  the  usual  seasons  of 
burning  lime)  furnish  and  sell  lime  at  a  given  price  to  the  lessor 
and  his  tenants  within  the  county  of  Stafford,  for  the  improve- 
ment of  their  lands.  The  lessee,  however,  contends  that  he  may, 
under  this  covenant,  get  the  limestone  and  not  bum  it  into  lime, 
and  that  by  so  doing  he  is  exempted  from  the  burden  of  selling 
it  at  the  stipulated  price  to  the  lessor.  There  are  two  of  the 
previous  clauses  in  this  instrument  which  throw  considerable 
light  on  this  subject,  and  prove  that  the  construction  contended 
for  by  the  plaintiff  is  the  reasonable  ^construction  for  the  Court 
to  adopt.  By  the  first  of  these  the  lessor  grants  that,  in  case 
there  should  be  any  opposition  and  other  kilns  should  be  built 
by  any  other  persons,  so  as  to  lie  nearer  to  the  sale  than  the 
kilns  of  the  lessee,  it  should  be  lawful  for  him  to  erect  a  kiln 
within  the  enclosed  lands  belonging  to  the  Earl,  and  to  get  lime- 
stone there ;  and  in  the  other  clause  the  lessor  was  himself  pro- 
hibited from  getting  any  limestone,  even  in  his  enclosed  lands 
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li^hich  were  not  demised,  and  burning  it  into  lime  for  sale.  So 
that  it  clearly  appears  that  the  object  of  this  lease  was  to  secure 
to  the  lessee,  as  far  as  was  possible,  the  sole  power  of  burning 
lime  for  sale;  and  it  is  not  unreasonable,  therefore,  that  he 
should  covenant  in  return  for  this,  to  bum  lime,  and,  at  the 
usual  seasons,  to  furnish  the  lessor  with  a  sufficient  quantity  for 
the  improvement  of  his  estate.  The  provision  by  which  Lord 
Shrewsbury  reserved  to  himself  the  right  of  burning  lime  for  the 
improvement  of  his  estate  seems  to  me  to  be  cumulative,  and  not 
to  restrain  this  covenant  of  the  lessee.  I  think,  therefore,  that 
the  lessee  has  no  right  now  to  say  that  he  chooses  to  get  lime- 
stone, and  not  to  burn  it  into  lime,  and  so  to  escape  the  per- 
formance of  this  covenant.  If  so,  it  follows  that  there  must  be 
judgment  for  the  plaintiff. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  rule  of  law  is,  that  a  covenaiit 
is  to  be  taken  most  strongly  against  the  covenantor :  in  this  case, 
the  words  of  the  covenant  are  general.  It  is  not  said  that  the 
lessee  is  to  furnish  lime  at  all  times  when  he  the  lessee  bums 
lime,  but  at  all  times  and  seasons  of  burning  lime ;  which  seems, 
therefore,  to  refer  to  known  seasons  for  *that  purpose ;  and  it  is 
probable  that  there  are  seasons  of  the  year  when  lime  is  more 
usually  burnt  than  at  other  times.  It  is  said,  that  if  the  con- 
struction be  correct,  it  will  render  the  reservation  in  the  previous 
part  of  the  deed  wholly  inoperative :  but  that  is  not  so ;  for  by 
this  covenant,  the  lessee  is  bound  to  furnish  hme  only  for  the 
use  of  the  lessor  and  his  Staffordshire  tenants,  and  at  the  usual 
seasons.  Now,  it  is  very  possible  that  he  might  want  lime  for 
the  improvement  of  his  adjoining  estates  in  the  next  county,  or 
he  might  want  it  not  at  the  usual  season,  and  in  either  of  these 
cases  the  reservation  would  become  necessary ;  or  it  might 
happen  that  after  he  had  been  once  at  the  expense  of  erecting 
kilns  for  that  purpose,  he  might  choose  not  to  purchase  of  the 
lessee,  but  to  bum  all  his  lime  himself.  I  think,  therefore,  that 
the  fair  effect  ojt  the  reservation  was  to  give  him  this  option ;  and 
that  no  valid  argument  can  be  deduced  from  it  to  shew  that  the 
defendant  is  not  liable  upon  the  present  covenant. 
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HOLBOTD,  J. : 

I  am  of  the  same  opinion.  The  covenant  is  not  to  be  re- 
strained by  the  reservation  previously  made  in  favour  of  the 
lessor;  for  that  was  only  intended  to  give  to  him  a  more 
extensive  right.  If,  indeed,  it  had  been  manifest  in  itself,  or 
had  appeared  upon  the  record  that  there  was  no  particular 
season  for  burning  lime,  it  would  have  afforded  a  strong  argu- 
ment in  favour  of  the  defendant ;  for  then  it  would,  in  fact,  have 
been  a  covenant  by  the  lessee  to  bum  at  all  times  and  seasons 
when  the  lessor  should  please.  But,  for  anything  that  appears 
here,  there  may  be  particular  seasons  for  burning  lime ;  and  in 
that  case,  there  is  no  necessity  for  restraining  this  covenant. 

Best,  J. : 

If  we  were  to  decide  against  the  plaintiff,  we  should  not  only 
violate  the  law,  but  do  great  injustice.  The  rent  reserved  is  lOf. ; 
and  the  lessor  covenants  that  he  will  not  take  limestone  for  the 
purpose  of  burning  it  into  lime  for  sale,  even  in  his  own  inclosed 
lands.  The  great  and  only  advantage,  therefore,  which  he  was  to 
derive  under  this  lease  was,  that  he  should  have  lime  burnt  for 
himself  and  his  Staffordshire  tenants  at  a  given  price.  Both  the 
parties  contemplated  that  all  the  limestone  should  be  burnt  into 
lime,  and  not  sold  in  its  raw  state.  The  words  of  the  covenant 
seem  to  me  to  imply,  that  there  are  particular  seasons  for  burning 
lime ;  but  if  that  were  not  so,  then  they  may  be  supposed  to 
have  been  intended  for  the  purpose  of  giving  the  tenant  a 
reasonable  excuse,  if  at  any  time  from  accidental  circum- 
stances he  should  be  unable  to  bum  lime,  and  to  supply  the 
lessor  with  it. 

Judgment  for  plaintiff. 
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(2  Bam.  &  Aid.  496—602.)  ^^^' 

Where  the  defendant,  being  indebted  to  the  plaintiff,  paid  to  him  the  r  ^g^  i 
debt  in  country  bank  notes  on  a  Friday,  seyeral  hours  before  the  post 
went  out,  and  the  plaintiff  transmitted  them  partly  by  a  coach  on 
Saturday  and  partly  by  Sunday  night's  post,  and  both  parts  ar^yed  in 
London  on  Monday,  and  were  presented  for  payment  and  dishonoured 
on  the  Tuesday :  Held,  that  the  true  rule  is,  that  a  party,  in  order  to 
avoid  laches,  must  giye  notice  by  the  next  day's  post,  and  not  by  the 
next  possible  post ;  and  that  the  plaintiff,  in  so  transmitting  these  notes, 
had  been  guilty  of  no  laches,  and  might  consider  them  as  no  payment, 
and  reooyer  for  the  original  debt. 

Assumpsit  for  money  lent  and  advanced  by  the  plaintiJBf  to  the 
defendant,  and  the  other  money  counts.  Flea,  general  issue. 
The  cause  came  on  for  trial  at  the  Summer  Assizes,  1817,  for 
the  county  of  Berks,  when  the  jury  found  a  verdict  for  the 
plaintiff  *for  the  sum  of  490Z.,  subject  to  the  opinion  of  the  ^  *^^  1 
Court  upon  the  following  case : 

The  defendant,  being  previously  indebted  to  the  plaintiff  in 
the  sum  of  5002.,  on  Friday  the  8th  of  December,  about  nine  or 
ten  in  the  morning,  at  Wantage  in  Berkshire,  where  the  plaintiff 
resides,  paid  to  the  plaintiff  490L  in  notes  of  the  Newbury 
old  bank,  and  102.  in  a  note  of  the  Wantage  bank,  and  the 
plaintiff  gave  him  a  receipt  for  the  5002.,  on  the  back  of  the 
promissory  note  by  which  the  sum  was  secured.  The  plaintiff, 
on  receiving  these  notes,  instantly  sent  his  son  with  4502.  worth 
of  the  Newbury  notes  to  his  bankers  at  the  Wantage  bank,  with 
a  direction  to  them  to  transmit  the  Newbury  bank  notes  to 
London,  to  buy  an  exchequer  bill:  these  were  made  payable 
on  demand  at  the  old  bank,  Newbury,  and  at  the  house  of 
Messrs.  Barnard  and  Dimsdale,  London.  Wantage  is  distant 
from  Newbury  eighteen  miles,  and  it  is  a  two  days'-post  from 
one  place  to  the  other.  The  post  leaves  Wantage  for  London  at 
half-past  five  in  the  afternoon  every  day  except  on  Saturdays. 
The  plaintiff's  son  took  the  above  notes,  amounting  to  4502.,  to 
the  Wantage  bank,  requesting  Mr.  Mattingley,  one  of  the  partners, 
to  send  them  to  London ;  but  he  said  it  would  be  dangerous, 

t  See  now  the  precise  rules  laid  down  ux  the  Bills  of  Exchange  Act,  1882, 
0.  49  (12).— B.  p. 
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Williams  and  therefore  declined  or  refused  to  send  them  by  the  post  on 
Smith.  ^^^^  evening  to  London,  on  account  of  the  risk,  which  he  did 
not  choose  to  run ;  but  offered  to  inclose  them  on  the  Saturday 
evening  in  their  packet,  which  they  usually  sent  in  the  course 
of  their  business  as  bankers  two  or  three  times  a  week  by  the 
coach  to  London,  and  which  packet,  he  said,  would  be  in  London 
on  Monday.  This  proposal  was,  after  some  negociation,  ultimately 
[  *498  ]  acquiesced  in ;  and  450L  worth  of  the  Newbury  *notes  were 
carried  to  the  Wantage  bank,  on  Saturday  evening,  by  plaintiff's 
son,  and  by  the  Wantage  bankers  then  cut  in  halves,  and 
one  set  of  halves  inclosed  in  the  packet  of  the  Wantage  bank, 
and  transmitted  on  the  same  evening  to  go  to  London.  They 
usually  send  their  notes  half  by  the  coach  and  half  by  the  post. 
The  other  set  of  halves  was  sent  by  the  post  on  Sunday  evening. 
The  halves  sent  by  the  post  were  addressed  to  Messrs.  Spooner 
and  Attwood,  bankers  in  London,  who  were  the  correspondents 
of  the  Wantage  bank.  Wantage  is  distant  from  London  sixty- 
three  miles.  The  halves  of  the  notes  sent  by  the  post  arrived 
at  Spooner  and  Attwood's,  in  London,  between  ten  and  eleven 
o'clock  on  the  morning  of  Monday  the  11th ;  and  the  packet 
containing  the  other  halves  was  delivered  to  them  somewhat 
later.  The  Newbury  bank  stopped  payment  on  the  Monday 
morning,  and  Messrs.  Barnard  and  Dimsdale  continued  to  pay 
all  notes  drawn  by  the  Newbury  old  bank  the  whole  of  Monday 
the  11th,  but  not  afterwards ;  and  would  have  paid  the  notes  in 
question,  if  they  had  been  presented  to  them  at  any  time  on  the 
said  Monday.  The  notes  in  question  were  sent  by  Spooner  and 
Attwood  to  Barnard  and  Dimsdale  for  payment,  on  Tuesday  the 
12th ;  but  they  were  dishonoured.  Notice  of  the  Newbury  bank 
having  stopped  payment  was  communicated  to  the  plaintiff  on  the 
evening  of  Monday,  and  he  thereupon  sent  his  son  to  the  de- 
fendant's house,  and  the  son  communicated  the  fact  of  such 
stoppage  to  the  defendant's  wife,  at  the  house  of  the  defendant 
the  defendant  having  gone  to  bed.  The  defendant,  the  same 
evening,  said  he  would  take  the  notes  again  and  return  them 
to  a  Mr.  Lovelock,  of  whom  he  had  taken  them.  On  the 
[*499]  Saturday  following,  *the  plaintiff's  son  again  saw  the  defen- 
dant, who  then  refused  to  take  the  notes  again,  saying  Mr. 
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Lovelock  had  told  him  not  to  do  so,  as  he  would  thereby  make    Williams 
them  his  own.  Smith. 

W.  E.  Taunton,  for  the  plaintiff.     *    *    ♦ 

Sir  W.  Owen,  contrd.     ♦     *     ♦ 

Taunton,  in  reply,  was  stopped  by  the  Court.  [  500 1 

Abbott,  Ch.  J. : 

It  is  of  the  greatest  importance  to  commerce,  that  some  plain 
and  precise  rule  should  be  laid  down,  to  guide  persons  in  all 
cases,  as  to  the  time  within  which  notices  of  the  dishonour  of 
bills  must  be  given.  That  time  I  have  always  understood  to  be 
the  departure  of  the  post  on  the  day  following  that  in  which  the 
party  receives  the  intelligence  of  the  dishonour.  And  in  that 
sense  the  passage  cited  from  the  very  learned  treatise!  on  bills 
of  exchange  must  be  understood,  as  well  as  the  judgment  of 
Lord  Mansfield  in  Tindal  v.  Brown.l  If,  instead,  of  that  rule, 
we  were  to  say  that  the  party  must  give  notice  by  the  next 
practicable  post,  we  should  raise  in  many  cases  difficult  questions 
of  fact,  and  should,  according  to  the  peculiar  local  situations  of 
parties,  give  them  more  or  less  facility  in  complying  with  the 
rule.  But  no  dispute  can  arise  from  adopting  the  rule  which  I 
have  stated.  In  its  application  to  the  present  case,  the  result  is, 
that  the  plaintiJBf  has  been  guilty  of  no  laches,  *and  that  he  is  [  *50i  j 
entitled  to  our  judgment.  It  appears,  that  if  these  notes  had 
been  transmitted  direct  to  Newbury  by  the  post,  they  would  not 
have  been  paid ;  for  they  discontinued  payment  there  on 
Monday  morning;  and  though  the  circumstance  of  one  set  of 
halves  being  sent  by  the  coach,  caused  their  arrival  in  London 
two  hours  later,  still,  that  being  a  reasonable  precaution,  the 
plaintiff  had  a  right  to  send  them  by  that  conveyance.  There 
is  a  difference  between  this  case  and  that  of  a  bill  of  exchange, 
payable  to  order,  for  such  bill  may  be  specially  endorsed,  and 
no  risk  incurred  by  sending  it  then  by  the  post.  But  here  it 
would  not  have  been  so  safe  to  have  transmitted  notes  payable 

t    Bayley  on  Bills.  t    1  B.  B.  171  (1  T.  B.  167). 
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Williams    to  the  bearer  on  demand  by  that  conveyance.     Then,  in  addition 

Smith.       to  this,  it  appears  that  the  defendant  has  not  been  in  the 

least  degree  prejudiced  by  this  mode  of  conveyance  having  been 

adopted.     On  the  whole,  therefore,  the  plaintiff  is  entitled  to 


our  judgment. 


Judgment  for  plaintiff. 


1819.         SAVILLE    AND    Otheks,    Assignees    of    GOOCH,  a 
^—'  Bankrupt,   v.  CAMPION.t 

[  503  ]  (2  Bam.  &  Aid.  503—313.) 

By  obarter-party,  it  was  covenanted  that  the  owner  should  reoeiye  on 
board,  in  London,  all  such  goods  as  the  freighter  thought  fit  to  load, 
and  should  proceed  therewith  to  Madras,  and  there,  after  deliyering  her 
outward  cargo,  receiye  from  the  freighter's  agents  a  homeward  cargo, 
and  deliver  the  same  in  London;  and  that  all  the  cabins  but  one,  which 
was  reserved  for  the  use  of  the  captain,  should  be  at  the  disposal  of  the 
freighter,  who  was  to  appoint  a  supercargo,  to  superintend  the  stowage 
of  the  goods.  Freight  to  be  paid  at  so  much  per  ton  on  the  register 
tonnage  of  the  ship.  The  captain  and  crew  were  employed  and  'paid  by 
the  owner :  Held,  that  there  being  no  express  words  of  demise  of  the 
ship  itself  in  the  charter-party,  the  freighter  did  not  thereby  become 
the  owner  for  the  voyage;  but  that  the  possession  continued  in  the 
owner,  and  that  he,  therefore,  had  a  lien  upon  the  cargo  for  his  freight. 

Dbclabation  in  detinue  for  goods  delivered  by  the  bankrupt 
before  his  bankruptcy,  to  the  defendant,  to  be  re-delivered  to  the 
bankrupt  upon  request.  Breach,  that  the  defendant  refused  to 
re-deliver  the  same  either  to  the  bankrupt  or  his  assignees. 
Flea,  that  the  defendant  was  the  owner  of  a  ship  called  the  HerOf 
of  which  one  Price  was  the  commander,  and-  that  before  Goocb 
became  a  bankrupt,  viz.  on  the  18th  November,  1816,  by  a 
charter-party,  made  between  the  defendant  of  the  one  part, 
therein  described  as  the  owner  of  the  HerOy  of  the  burden  of  415 
tons,  and  the  bankrupt  of  the  other  part,  therein  described  as 
freighter  of  the  said  vessel,  it  was  witnessed  that  the  owner,  for 
the  considerations  therein  mentioned,  covenanted  with  the 
freighter,   that  the   ship,  being   then  tight,  staunch,  &c.  the 

t  FoUowed  in  Campion  v.  Colvin  (1836)  2  Bing.  N.  C.  17;  3  Scott,  328; 
6  L.  J.  C.  P.  317.— E.  C. 
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commander  should  immediately  take  on  board  his  ship,  in  the     Saville 

port  of  London,  from  the  freighter,  all  such  goods  as  he  might     campios. 

think  fit  to  load,  reserving  sufficient  room  in  the  forecastle  and 

half -deck  of  the  ship,  for  the  stowage  of  their  provisions  and 

<!ables,  the  cargo  not  exceeding  what  she  could  reasonably  carry 

beyond  her  stores,  tackle,  &c.  and  that  having  received  the 

same  on  board  the  ship,  should  proceed  to  Madeira,  where  she 

was  to  receive  from  the  freighter's  agents  *such  other  goods  as      [  *504  ] 

they  might  think  fit  to  load,  and  then  to  proceed  to  Madras  and 

Calcutta,  and  there  deliver  the  outward  cargo,  and  after  being 

refitted,  should  receive  on  board  all  such  lawful  goods  as  the 

freighter's   agents  might  think  fit  to  load,  and   should  then 

proceed  to  London,  and  there  deliver  her  homeward  cargo, 

agreeably  to  bills  of  lading,  and  so  complete  the  voyage.    The 

charter-party   contained   the   usual   covenants,  specifying  the 

number  of  lay-days,  and  a  stipulation  that  the  freighter  should 

pay  to  the  owner  a  given  sum  for  every  passenger  carried  in  the 

ship ;  and  that  all  the  cabins  of  the  ship,  except  one  for  the  use 

of  the  captain,  should  be  at  the  disposal,  and  for  the  benefit  of 

the  freighter,  and  that  a  supercargo,  to  be  appointed  by  the 

freighter,  should  be  conveyed  out  and  home,  and  be  found  and 

provided  with  the  ship's  provisions.    The  charter-party  then  set 

out  covenants  from  the  freighter  to  load  the  ship  at  London, 

Madeira,  and  Madras,  within  the  lay-days,  &o.  and  then  to  pay 

to  the  owner  for  the  freight  or  hire  of  the  ship  for  the  voyage, 

at  and  after  the  rate  of  142.  sterling  per  ton  upon  the  ship's 

registered  tonnage,  and  2Z.  10s.  per  cent,  primage  on  the  amount 

of  the  freight,  in  lieu  of  port  and  pilotage  charges ;  and  that  the 

freight  and  primage  should  be  paid  as  follows,  viz.  6001.  to  be 

paid  in  cash  at  the  expiration  of  six  months  from  the  date  of 

the  charter-party,  a  moiety  of  the  remainder  to  be  paid  by  bills 

at  two  months  after  date  from  the  day  on  which  the  ship  should 

arrive  in  the  Thames,  on  her  return  from  her  homeward  voyage, 

and  the  residue  by  bills  at  four  months'  date  from  the  same 

period.     There  was  then  a  covenant  with  respect  to  demurrage, 

and  also  that  the  freighter  should  have  liberty  to  appoint  *one      [  *6Q6  ^ 

James  Gooch  Thompson  to  proceed  out  and  home  in  the  ship, 

and  not  only  to  act  as  supercargo,  but  to  take  upon  him  the 
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sayille  authority  of  the  said  John  Price,  in  the  stowage  of  the  cargo. 
Campion,  which  should  be  done  under  the  entire  direction  of  James  Gooch 
Thompson ;  but  that  he  should  not  in  any  other  particular 
interfere  with  the  duties  of  Price  as  captain  of  the  ship.  The 
plea  then,  after  shewing  performance  of  the  charter-party,  by 
the  defendant,  in  the  earlier  part  of  the  voyage,  stated  that  the 
commander  did  receive  at  Madras,  from  the  freighter's  agents, 
the  said  goods  in  the  declaration  mentioned,  they  being  the 
goods  and  chattels  of  the  bankrupt,  and  afterwards  arrived 
therewith  in  the  river  Thames,  and  gave  notice  thereof  to  the 
freighter  and  his  agents,  and  was  ready  and  willing,  and  tendered 
and  offered  to  the  bankrupt  and  the  plaintiffs,  his  assignees,  to 
made  a  right  and  true  delivery  of  the  homeward  cargo,  agreeably 
to  bills  of  lading,  on  pa3rment  of  the  freight  in  the  charter-party 
mentioned.  The  plea  then  stated,  that  the  bankrupt  and  his 
assignees  did  not,  upon  request,  when  the  goods  were  so  tendered 
and  offered  them,  offer  to  pay  one  half  of  the  remainder  of  the 
freight  by  bills  at  two  months  after  date  from  the  day  on  which 
the  ship  arrived,  or  by  bills  at  four  months  from  the  same  date, 
but  have  refused  and  neglected  so  to  do.  The  plea  then  stated, 
that  the  commander  and  mariners  on  board  the  ship,  during  the 
voyage,  were  paid  by  the  defendant.  And  therefore  that  he 
detained  and  does  detain  the  goods  and  chattels  until  payment 
be  made  to  him  of  the  remainder  of  the  freight,  according  to  the 
form  and  effect  of  the  charter-party,  as  it  was  lawful  for  him  to 
do  for  the  cause  aforesaid.     To  this  plea  the  plaintiff  demurred 

[  *506  ]  generally,  and  the  ^defendant  joined  in  demurrer.  The  case  was 
argued  at  the  sittings  at  Serjeants*  Inn,  before  this  Term,  [when 
the  Court  took  time  for  consideration.] 

[  610  ]      Abbott,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

This  case  was  lately  argued  before  us  at  Serjeants'  Inn ;  and 
in  support  of  the  demurrer,  it  was  contended,  that  this  being  a 
chartered  ship,  the  charterer  was  to  be  considered  as  the  owner 
for  the  voyage,  according  to  the  cases  of  VaUejo  v.  Wheeler, ^  and 
the  Trinity  Home  v.  Clark ;l  and  that,  consequently,  the 
merchant  charterer,  being  the  person  in  the  possession  of  the 
t  Cowp.  143.  }  4  M.  ft  S.  288. 
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ship,  was  also  the  person  in  possession  of  the  goods  on  board  the  Savillb 
ship;  and  the  defendant,  who  had  thus  parted  with  the  pos-  campion. 
session  to  him,  could  not  by  law  have  a  lien  upon  the  goods,  of 
which  he  never  in  law  had  the  possession ;  and  the  case  of 
Hutton  and  others  v.  Bragg,f  was  referred  to  as  an  authority  in 
point.  It  was  observed,  that  although  the  charter-party  in  this 
case  did  not  contain  any  terms  of  demise  or  letting  to  freight,  as 
the  instrument  in  the  case  of  Hutton  and  others  v.  Bragg  was 
assumed  to  do,  yet  that  it  contained  matter  equivalent  to  such 
words ;  as  a  lease  for  years  of  a  chattel  real  may  be  made  without 
express  words  of  demise,  any  words  plainly  shewing  that  the  one 
party  is  to  give  up  to  the  other,  and  the  other  to  take  and  hold 
possession  of  the  land  for  a  definite  time,  being  sufficient  to 
constitute  a  lease.  This  latter  proposition  is  undoubtedly  true  ; 
but  upon  an  attentive  consideration  of  the  charter-party  in  the 
present  case,  we  find  nothing  either  in  its  language  or  in  its 
object,  *which  imports  that  the  merchant  charterer  was  to  have  [  *5n  ] 
the  possession  of  the  ship.  The  whole  instrument  contains 
matter  of  contract  and  covenant  only.  At  the  making  of  the 
contract,  the  ship  was  under  the  government  of  Price  the  master, 
as  the  servant  and  agent  of  the  defendant  the  owner,  and  so 
continued,  in  fact,  during  the  whole  voyage.  By  the  instrument 
of  contract,  the  owner  covenants  that  the  ship  being  tight  and 
substantial,  manned  with  twenty-four  men  and  boys,  and 
properly  victualled,  the  said  commander,  or  some  other  person 
in  his  stead,  shall  receive  and  take  on  board  the  goods  of  the 
freighter  in  London,  and  sail  to  Madeira,  and  receive  and  take 
on  board  other  goods  there ;  that  from  thence  the  ship  shall 
proceed  to  Madras  and  Calcutta,  and  there  the  commander  shall 
deliver  the  goods,  and  receive  and  take  on  board  other  goods ; 
and  then  the  ship  shall  proceed  to  London,  and  there  the 
conmiander  shall  deliver  the  latter  goods.  The  owner  further 
agrees,  that  such  passengers  as  may  be  required  by  the  freighter 
shall  be  conveyed  in  the  ship ;  and  that  all  the  cabins,  except 
one,  shall  be  for  the  benefit  and  at  the  disposal  of  the  freighter. 
The  freighter  agrees  to  send  goods  alongside  the  ship,  and  to 
receive  them  from  alongside;  and  there  is  a  special  clause 
t  17  B.  B.  431  (7  Taunt.  14 ;  2  Marsh.  339). 
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Savillb     providing  that  the  freighter  may  appoint  a  person  to  go  out  and 

Campion,  home  as  supercargo,  and  to  take  upon  him  the  authority  of  the 
commander  in  the  stowage  of  the  cargo ;  but  not  to  interfere 
with  the  duties  of  the  commander  in  any  other  manner,  without 
his  leave.  So  that  there  is  not  any  one  act  to  be  done  on  board 
the  ship  by  the  freighter  or  his  agents,  except  the  stowage  of  the 
goods,  which  is  specially  provided  for  ;  and  this  special  provision 

[  *oi2  ]  as  well  as  the  clause  relating  *to  the  cabins,  would  be  unne- 
cessary, if  it  had  been  intended  that  the  freighter  should  have 
possession  of  the  ship ;  because,  in  that  event,  he  might  stow 
and  place  goods  and  persons  as  and  where  he  himself  should 
choose,  unless  restrained  by  some  special  contract  on  his  part. 
The  terms  of  the  charter-party  in  the  case  of  VaUejo  v.  Wheeler 
are  not  very  dearly  shewn  in  the  report  of  the  case ;  but  it  has 
always  been  considered  that  the  ship  was  thereby  let  to  freight. 
In  the  case  of  the  Trinity  House  v.  Clarke,  the  deed  was  in  that 
form;  and  in  the  judgment  in  that  case,  great  reliance  was 
placed  on  the  objects  and  purpose,  as  well  as  on  the  terms  of  the 
deed ;  and  the  Court  thought  the  nature  of  the  service  required 
that  the  Crown  should  be  considered  as  the  temporary  owner  of 
the  ship.  The  charter-party  in  the  case  of  Huttoii  v.  Bragg,  was 
also  in  terms  of  letting  to  hire.  This  does  not  distinctly  appear 
by  the  report ;  but  a  copy  of  it  was  produced,  and  it  was  admitted 
to  be  so  in  the  argument  of  the  present  cause.  In  the  case  now 
before  the  Court,  the  charter-party,  as  has  been  before  observed, 
contains  no  such  terms ;  nor  does  the  nature  of  the  service  re- 
quire that  the  merchant  should  be  considered  as  temporary 
owner,  in  any  question  between  him,  or  those  who  represent  him, 
and  the  defendant.  Upon  this  instrument,  therefore,  and 
between  the  parties  to  this  suit,  we  think  the  defendant  had  the 
possession  of  the  ship  and  goods  for  the  voyage,  and  a  lien  on 
the  goods  for  the  stipulated  hire  of  the  ship,  there  being  nothing 
to  shew  that  the  delivery  of  the  goods  was  to  precede  the  pay- 
ment of  that  hire  in  cash  and  bills,  as  provided  for  by  the  deed. 
And  our  judgment,  in  this  case,  will  be  conformable  to  that  of 

[  •613  ]      the  Court  of  Common  Pleas  in  the  case  of  Tate  v.  Meek,\  *and 

t     19  B.  E.  518  (8  Taunt.  280,  2  Moore,  278). 
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to  the  principle  upon  which  the  judgment  of  this  Court  in  the  saville 
case  ot  BokUingk  v.  Inglisi  was  founded;  and  also  agreeable  to  campiox. 
the  nature  of  the  contract  that  a  prudent  ship-owner  would  make 
on  such  an  occasion.  For  it  would  certainly  be  an  act  of  impru- 
dence, on  the  part  of  a  ship-owner,  to  enter  into  a  contract  which 
might  have  the  effect  of  employing  his  ship  for  a  long  time,  and 
at  a  great  expense  to  himself,  without  any  remuneration,  if  the 
person  with  whom  he  contracted  should  happen  to  fail  before  the 
termination  of  the  voyage. 

Judgment  for  the  defendant. 


THOENELY  and   Another   v.   HEBSOKJ  i819. 

(2  Bam.  ft  Aid.  513—519.)  ^^^' 

A  ship  reoeiyed  considerable  damage  from  tempestuous  weather,  and  [  513  ] 
the  crew,  completely  exhausted,  deserted  the  ship  on  the  high  seas  for 
the  mere  preservation  of  their  liyes;  and  the  ship  was  then  taken 
possession  of  by  a  fresh  crew,  who  succeeded  in  conducting  her  safely 
into  port :  Held,  that  such  desertion  of  the  crew  did  not  of  itself  amount 
to  a  total  loss ;  and,  secondly, 

That  the  ship  having  beei^  sold  under  the  decree  of  the  Admiralty 
Court  to  pay  the  salvage,  and  it  not  appearing  that  the  assured  had 
taken  any  means  to  prevent  the  sale,  that  they  had  no  right  to 
abandon,  and  that  there  was  no  more  than  a  partial  loss. 

Action  on  a  policy  of  insurance,  effected  in  the  names  of  the 
plaintiffs,  as  agents  upon  the  ship  William,  valued  at  1,200Z., 
from  Hull  to  New  York,  subscribed  by  the  defendant,  on  the  16th 
November,  1816,  for  200Z.,  at  five  guineas  per  cent. :  the  interest 
was  averred  to  be  in  Townsend  and  White,  and  the  loss  by  perils 
of  the  seas.  The  defendant  pleaded  the  general  issue,  and  the 
cause  was  tried  before  Lord  Ellenborouoh,  Ch.  J.  at  the  London 
sittings  after  Michaelmas  Term,  1817,  when  a  verdict  was  found 
for  the  plaintiff,  ^damages  200Z.,  subject  to  the  opinion  of  the  [  *6i4  ] 
Court,  on  the  following  case. 

The  plaintiffs  as  agents  of  Townsend  and  White,  merchants  in 
New  York,  effected  the  policy  in  question,  on  the  ship  valued  as 

t  7  B.  B.  490  (3  East,  381).  Cossman  v.  We^t  (1888)  13  App.  Cas. 

X  Cited  and  distinguished  in  judg-      160,  at  p.  167 ;  67  L.  J.  P.  0.  17,  at 
ment  of  the  Judicial  Committee  in     p.  25. — B.  C. 
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Thobhelt  aforesaid  at  1,200Z.,  which  was  subscribed  by  the  defendant,  for 
Hbmon.  *^®  ^^™  ^^  200i.,  and  Townsend  and  White  were  interested  in 
the  ship  to  the  valued  amount.  The  ship,  properly  manned  and 
equipped,  sailed  soon  afterwards  in  ballast,  on  the  voyage, 
insured  ;  after  leaving  Hull  she  struck  on  a  sand-bank,  and  put 
into  Dover  to  be  repaired ;  sailed  from  Dover  on  the  19th  of 
December,  1816,  and  proceeded  on  her  voyage.  Nothing  of 
much  importance  occurred  after  the  vessel  left  Dover,  except  the 
continual  succession  of  heavy  gales  from  the  westward,  the  ship 
straining  and  making  much  water,  until  the  14th  February, 
1817,  when,  it  blowing  a  very  severe  and  heavy  gale  from  the 
south-west,  it  was  discovered,  that  the  vessel's  mainmast  was 
badly  sprung.  The  gale  continued  on  the  15th,  when  the  fore- 
yard  and  fore-sail  were  carried  away,  and  the  fore-topsail  was 
torn  to  pieces  by  the  gale,  and  the  bowsprit  was  discovered  to  be 
badly  sprung.  During  these  days,  and  until  the  crew  left  her, 
she  leaked  so  much  as  to  require  one  pump  to  be  constantly 
going ;  and,  owing  to  the  injury  which  the  vessel  had  sustained 
by  the  seas  and  tempest  during  the  said  voyage,  and  to  the 
fatigue  which  the  crew  had  consequently  undergone,  the  crew 
were  no  longer  able  to  navigate  her.  On  the  16th  of  February, 
]  817,  the  crew  of  the  William  discovered  two  vessels,  and  made 
a  signal  of  distress.  In  a  few  hours  the  two  vessels  bore  down 
to  the  Williain,  and  proved  to  be  two  brigs,  one  called  the  Hyder 
[  *616  ]  Aliy  and  the  other  the  *  Navigator,  The  masters  of  both  the 
brigs  promised  to  keep  by  the  William  till  the  ensuing  morning ; 
and  then  each  of  them  take  on  board  of  their  respective  ships 
one  half  of  the  crew;  but,  during  the  night,  a  heavy  gale 
separated  the  William  from  the  Navigator.  On  the  17th 
February,  the  brig  Hyder  Ali  was  still  in  sight  of  the  WilUamy 
and  the  crew  of  the  William  went  on  board  the  Hyder  Ali ;  but, 
in  consequence  of  the  heavy  seas  then  running,  they  were  only 
able  to  remove  from  the  William  their  provisions  and  clothes ; 
and  when  the  crew  left  the  WiUiam^  they  were  so  worn  out  with 
fatigue,  that  they  could  not  be  mustered  on  deck  to  the  pumps, 
or  to  make  what  sail  then  remained.  The  crew  of  the  William 
so  left  her,  upon  the  unanimous  opinion  of  the  whole  crew,  after 
a  consultation  amongst  the  master,  mate,  and  mariners,  and  for 
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the  preservation  of  their  lives.    Notwithstanding  the  state  of  the    Thornelt 

William,  and  the  continued  violence  of  the  weather,  eight  fresh      hebson. 

men  from  the  Hyder  All  (which  said  brig  had  many  American 

seamen  passengers  on  board)  volmiteered  to  go  on  board  of  the 

William,  in  the  hope,  at  the  risk  of  their  lives,  of  bringing  her 

into  port ;  and  the  said  men  were  permitted  by  the  captain  of 

the  Hyder  Ali  to  go  on  board  of  her,  and  the  two  vessels  shortly 

afterwards  separated.    The  Hyder  Ali  arrived  at  New  York  with 

the  late  crew  of  the  William  on  the  4th  March,  and  then  (the 

ultimate  fate  of  the  William  being  unknown)  the  particulars  of 

her  misfortunes,  as  hereinbefore  related,  were  communicated  to 

Messrs.  Townsend  and  White.     They,  on  the  8th  of  March, 

(being   the  first  opportunity  of  sending   a  letter  to  Liverpool, 

after  the  arrival  of  the  Hyder  Ali  at  New  York,)  wrote  to  the 

plaintiffs,  their  agents  at  Liverpool,  ^directing  an  abandonment      [  *^^^  1 

to  be  made  to  the  underwriters  of  the  vessel,  and  this  letter  was 

received  by  the  plaintiffs  in  Liverpool  on  the  17th  April.    On 

the  18th  April,  in  pursuance  of  these  directions,  the  plaintiffs 

gave  notice  of  abandonment  to  the  defendant ;  but  the  defendant 

refused  to  accept  it,  as  intelligence  had  arrived  in  England  (as 

the  fact  was)  that  the  men  from  the  Hyder  Ali  had  succeeded 

in  bringing  the  William  into  Newport,  a  port  in  Rhode  Island, 

about  200  miles  from  New  York,  and  from  whence,  had  she  been 

refitted  and  repaired,  she  might  easily  have  proceeded  to  New 

York,  independent  of  the  proceedings  in  the  Admiralty  Court 

after  mentioned,  but  where  she  lay,  with  the  knowledge  of  the 

said  Townsend  and  White,  subject  to  a  claim  for  salvage.     The 

William  arrived  at  Newport  on  the  10th  March,  1817,  and  was 

immediately  libelled  by  the  salvors  in  Rhode  Island,  in  the 

Admiralty  Court,  for  salvage,  and   being  claimed  by  the  late 

master,  professing  to  act  on  behalf  of  the  underwriters,  but  not 

having  their  particular  authority,  and  which  claim  was  known 

to  Townsend  and  White,  the  Court  decreed  her  to  be  sold,  and 

one  half  of  the  proceeds  to  be  paid  to  the  salvors,  with  costs ; 

and  she  was  accordingly  sold  for  315i.,  and  the  salvors  were 

paid  thereout  the  amount  decreed  to  them,  and  costs,  and  the 

balance  (about  112Z.  10«.)  now  remains  in   the  Court.     The 

present  action  was  commenced  on  the  19th  November,  1817: 
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thobnelt    previously  thereto,  the  defendant  had  paid  the  plaintiflb   the 
HBB80X.     partial  loss. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  for  a  total  loss.  If  the  Court 
should  be  of  that  opinion,  then  a  verdict  was  to  be  entered  for 
[  *517  ]  2002.,  from  which,  by  ^agreement,  the  plaintiffs  will  deduct  the 
sum  already  paid.  If  the  Court  shall  be  of  opinion  that  the 
plaintiffs  are  only  entitled  to  a  partial  loss,  then  a  nonsuit  was  to 
be  entered. 

Parke,  for  the  plaintiff: 

This  was  a  total  loss  at  the  time  when  the  crew,  with  a  view 
to  the  preservation  of  their  lives,  abandoned  the  ship:  the 
owners  never  afterwards  obtained  the  beneficial  use  of  the  vessel. 
It  is  true,  that  another  crew  then  went  on  board ;  but  they  were 
not  the  servants  of  the  assured :  their  possession  was  not  the 
possession  of  the  assured.  Their  only  object  in  saving  the  vessel 
was  the  prospect  of  salvage ;  and  they  had  the  entire  dominion 
of  the  ship  until  she  arrived  at  Rhode  Island.  The  property 
was  then  libelled  in  the  Admiralty  Court,  and  at  length  decreed 
to  be  sold ;  so  that  from  the  moment  of  the  desertion,  the  owners 
lost  the  beneficial  use  of  the  vessel,  which  has  never  since  been 
restored  to  them  :  they  therefore  had  a  right  to  abandon.  Here, 
too,  the  salvage  was  high,  being  half  the  value  at  Rhode  Island ; 
and  that  of  itself  forms  a  ground  of  abandonment,  according  to 
Lord  Mansfibld  in  Ooss  v.  Withers  A  This  differs  from 
Bainbridge  v.  Neihon ;  J  for  there  the  ship  ultimately  came 
to  the  possession  of  the  owners.  The  authority  of  that  case, 
however,  as  well  as  that  of  Falkner  v.  Ritchie,^  is  considerably 
shaken  by  what  fell  from  Lord  Eldon  in  Smith  v.  Robertson.W 

LitHedcUe,  contrct,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

It  appears  to  me  that  there  was  not  a  total  loss,  at  any  period, 
[  *5i8  ]      until  the  assured  allowed  the  *ship  to  be  sold  under  the  decree 

t  2  Burr.  697.  §  15  B.  E.  253  (2  M.  &  S.  290). 

X  10  E.  E.  316  (10  East,  329).  ||  14  B.  B.  174  (2  Dow,  474). 
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of  the  Admiralty  Court  at  Rhode  Island,  which  they  might  have  Thoenely 
prevented  ;  and  it  certainly  was  their  duty  to  have  prevented  the  hebson. 
loss  of  the  ship,  by  raising  money  and  paying  the  salvage.  If 
we  held  that  the  assured  were  entitled  to  recover  in  this  case,  the 
underwriters  would  be  charged  with  a  burden  which  is  not 
within  the  terms  of  their  contract.  In  tlie  case  of  Goss  v. 
WUhers,}  there  is  an  expression  used  by  Lord  Mansfield  which 
is  certainly  too  general :  he  says,  that  the  right  which  an  owner 
has  to  obtain  restitution  of  the  ship  and  cargo,  paying  great 
salvage,  may  be  abandoned  to  the  insurers.  Now,  that  must 
mean  such  salvage  as  the  assured  has  no  reasonable  means  of 
paying.  If,  in  this  case,  it  had  appeared  that  the  owners  had 
used  all  the  means  in  their  power,  and  were  still  unable  to  have 
paid  this  salvage,  it  would  have  been  very  different ;  but  that  is 
not  so,  and  I  am  therefore  of  opinion  that  the  assured  is  not 
entitlea  to  recover  for  a  total  loss. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  relies  upon  two 
circumstances  in  order  to  constitute  this  a  total  loss :  the  first  is 
the  desertion  of  the  ship  by  the  crew,  and  the  second  the  sale  at 
Rhode  Island.  Now,  where  a  ship  is  captured,  she  is  taken 
possession  of  by  persons  adversely  to  the  owner,  and  so  it  is  in 
the  case  of  barratry ;  but  here  the  ship  was  taken  possession  of 
by  persons  acting,  not  adversely,  but  for  the  joint  benefit  of 
themselves  and  the  owners;  and  the  latter  were  never  dis- 
possessed of  the  vessel.  The  desertion  of  the  crew,  therefore, 
does  not  amount  to  a  total  loss.  Then,  as  to  the  second  point, 
the  sale,  in  order  to  constitute  *a  total  loss,  must  have  been  [  ♦si  9  ] 
found  to  have  been  necessary,  and  wholly  without  the  fault  of 
the  owners.  Now,  here  a  ship  originally  worth  1,200Z.  is  sold 
for  815Z.  only.  It  appears  that  the  owners  were  near  enough  to 
have  acted  in  the  business  at  the  time.  If  they  had  exerted 
themselves,  and  were  unable  to  raise  money,  in  order  to  release 
the  ship  and  put  her  into  a  proper  state  of  repair,  the  sale  might 
have  been  necessary ;  but  in  the  absence  of  any  proof  of  such 
exertion,  I  cannot  say  that  I  think  it  was  so.     It  is  a  very 

t  2  Butt.  697. 
B.B.' — ^VOL,  XXI.  0  0 
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Tbornklt    beneficial  rule,  and  consistent  with  the  meaning  of  the  policy, 
HEB80N.     for  the  Court  to  say  that  the  assured  cannot  abandon  so  as  to 
make  it  a  total  loss,  unless  they  have  exerted  the  utmost  of  their 
power  to  prevent  the  necessity  for  it.     On  both  grounds,  there- 
fore, I  am  opinion  that  there  must  be  judgment  for  the  defendant. 

HOLROTD,  J. : 

I  am  of  the  same  opinion.  The  desertion  of  the  ship  by  the 
crew  does  not  of  itself  constitute  a  total  loss ;  and  the  subsequent 
taking  possession  by  the  salvors  was  not  adverse,  but  an  act  done 
for  the  benefit  of  the  owners,  and  therefore  did  not  dispossess 
them.  The  custody  of  the  vessel  was  in  the  salvors  till  the 
salvage  was  paid;  but  the  legal  possession  was  still  in  the 
owners.  I  think,  also,  that  the  sale  will  not  amount  to  a  total 
loss,  so  as  to  entitle  the  assured  to  recover,  if  it  was  in  their 
power  to  have  prevented  it ;  and  it  lies  upon  them  to  shew  that 
they  could  not  do  so.  As  they  have  not  done  that  in  this  case, 
I  think  that  this  does  not  appear  to  have  been  a  necessary  sale 
of  the  vessel,  and  that  the  plaintiff  is  not  entitled  to  recover. 

Bbst,  J.  concurred. 

Judgment  of  nonsuit. 


1819.  THE   KING  V.   AMOS.f 

^^^'  (2  Bam.  &  Aid.  533-546.) 

[  *533  ]  The  ]  5  Qeo.  U.  c.  24,  is  a  declaratory  Act,  and  should  have  a  liberal 

construction.  And,  therefore,  where  justices  of  a  borough,  contributory 
to  the  county  rate,  have  committed  prisoners  to  the  county  house  of 
correction  for  offences  cognizable  within  the  county,  the  justices,  at 
their  Borough  Sessions,  have  a  right  to  order  such  prisoners  to  be 
brought  before  them  for  trial  there.  Quctre,  also,  where  a  county 
magistrate,  haying  concurrent  jurisdiction,  has  committed  a  prisoner 
for  an  offence  within  the  borough,  whether  the  Borough  Sessions  have 
not  the  same  power  of  ordering  such  prisoner  to  be  brought  before  them 
for  trial. 

Indictment  against  the  defendant,  as  the  governor  of  the 
house  of  correction  of  the  county  of  Lancaster,  situate  at  Liver- 

t  Cited  and  applied  by  Black-  L.  J.  M.  C.  70;  and  by  Kelly,  O.B. 
BURN,  J.  in  Mayor  of  ReigaU  v.  Hart  in  Winn  v.  JtfoMTiuin  (1869)  L.  R.  4 
(1868)  L.  B.  3  a  B.  244,  248,   37      Ex.  292, 298, 38  L.  J.  Ex.  200.— B.  C. 
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pool,  in  the  said  county,  for  a  misdemeanor,  for  refusing  to    The  kinq 
deliver  up  to  Thomas  Rowe,  one  of  the  constables  o!  the  said       j^^q^ 
borough  of  Liverpool,  pursuant  to  an  order  of  the  Court  of 
Quarter  Sessions  of  the  said  borough,  then  sitting,  one  James 
Crookham,  then  in  the  defendant's  custody  in  the  said  house  of 
correction,  for  the  purpose  of  the  said  James  Crookham  being 
conveyed  by  the  said  Thomas  Eowe  to  the  said  Court  of  Quarter 
Sessions  of  the  said  borough,  *there  to  take  his  trial  upon  a  bill      [  •534  ] 
of  indictment  of  felony  found  against  him.     The  indictment 
came  on  for  trial  before  Bayley,  J.  at  the  last  Lancaster  Summer 
Assizes,  1818,  when  a  verdict  was  taken  for  the  Crown,  subject 
to  the  opinion  of  the  Court  on  a  special  case. 

There  are  two  houses  of  correction  in  and  for  the  county  of 
Lancaster,  one  being  the  house  of  correction  situate  within  the 
borough  of  Liverpool,  and  mentioned  in  the  indictment,  which 
is  a  part  of  the  present  gaol  of  the  said  borough,  properly 
separated  therefrom,  but  hired  as  a  house  of  correction  by  the 
justices  of  the  peace  of  the  county,  under  the  authority  of  the 
several  Acts  of  Parliament  in  force;  and  another  situate  at 
Preston,  in  the  said  county.  The  expenses  of  which  houses  of 
correction  are  defrayed  by  a  rate  upon  the  county  of  Lancaster, 
exclusive  of  the  hundred  of  Salford.  And  there  is  a  third  house 
of  correction,  situate  at  Salford,  which  was  built,  and  is  supported 
by  a  rate  upon  the  hundred  of  Salford  only.  On  the  5th  day  of 
July,  1817,  James  Crookham  was  apprehended  within  the 
borough  of  Liverpool,  for  a  felony  committed  within  the  said 
borough,  being  the  felony  charged  in  the  indictment ;  and  sent 
for  such  offence  to  the  house  of  correction  for  the  county  of 
Lancaster,  at  Liverpool,  under  a  warrant  of  commitment  by 
John  Wright,  Esq.,  one  of  the  justices  of  the  peace  for  the  said 
borough,  and  received  by  the  defendant  into  his  custody,  under 
the  said  warrant  of  commitment,  to  be  kept  in  the  said  house  of 
correction  until  the  next  general  Quarter  Sessions  of  the  peace  to 
be  held  for  the  borough.  And  the  prosecutor  and  his  witnesses 
were,  in  due  form  of  law,  severally  bound  over  in  the  usual  way, 
by  the  said  justice,  to  appear  at  the  general  ^Quarter  Sessions  [  *685  ] 
to  be  held  for  the  borough,  and  prefer  a  bill  of  indictment,  and 
give  evidence  against  the  said  James  Crookham.     A  general 
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The  Kma     Court  of  Quarter  Sessions  for  the  borough  was  held  on  the  21st 
AMOS.        day  of  July,  1817  ;  and  the  prosecutor  and  his  witnesses,  in 
compliance  with  their  recognizance,  did  appear  at  such  Sessions; 
and  a  bill  of  indictment  was  presented  against  the  said  James 
Crookham  for  the  said  felony  to  the  jury,  then  impanelled  and 
sworn,  and  returned  to  the  said  Court  a  true  bill.     The  order 
of  Sessions  mentioned  in  the  indictment  was  thereupon  made 
and  shewn  to  the  defendant,  and  he  was  required  to  deliver  up 
the  said  James  Crookham  to  Thomas  Rowe,  one  of  the  con- 
stables of  the  said  borough,  for  the  purpose  of  his  being  conveyed 
by  the  said  Thomas  Rowe  to  the  Court  of  Quarter  Sessions,  and 
there  tried  upon  the  bill  of  indictment  found.     The  defendant 
refused  to  deliver  up  the  said  James  Crookham,  as  stated  in  the 
said  indictment.     The  said  James  Crookham  was  afterwards 
detained  by  t'^e  defendant  in  his  custody  until  the  next  Court  of 
Quarter  Sessions  held  for  the  said  county  of  Lancaster,  on  the 
11th  August,   and   then  discharged   by  proclamation,  without 
having  been  tried  for  the  felony  for  which  he  was  so  committed, 
no  one  appearing  at  such  Court  of  Quarter  Sessions  to  prosecute 
him  for  the  offence  for  which  he  was  committed.     The  borough 
of  Liverpool  is  a  town  corporate  by  prescription,  and  lawfully 
hath,  and  before,  and  at  the  time  of  committing  of  the  said 
felony,  had  justices  assigned  to  keep  the  peace  in  and  for  the 
said  borough,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanours   there   committed  ;    and 
general  Courts  of  Quarter   Sessions  of  the  peace  have  been 
[  •sse  ]      immemorially  held  there,  at  which  persons  *charged  with  petty 
larceny  and  misdemeanours,   committed  within  the  borough, 
have  been  tried.    A  Court  for  the  trial  of  civil  actions,  denomi- 
nated the  Mayor's  Court,  hath  been  immemorially  held  within 
the  said  borough ;  and  there  hath  been  immemorially  a  gaol 
within  the  said  borough  for  the  confinement  of  debtors  under 
mesne  process,  and  in  execution  for  the  said  Mayor's  Court ;  and 
also  for  the  confinement  of  prisoners  committed  for  trial  by  the 
justices  of  the  said  borough  for  offences  done  within  the  said 
borough,  and  also  in  execution  of  their  sentences  after  trial  at 
the  said  Courts  of  Quarter  Sessions ;  and  the  said  gaol  hath 
been,  and  still  is,  supported  out  of  the  funds  of  the  corporation. 
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The  parish  of  Liverpool,  which  was  formerly  a  township  and  The  Kino 
part  of  the  parish  of  Walton,  and  which  was  separated  therefrom  amos. 
and  made  a  parish  of  itself,  by  a  certain  Act  of  Parliament 
passed  in  the  year  1669,  pays  its  proportion  of  the  county  rate, 
including  therein  such  part  of  the  same  as  is  applicable  to  the 
maintenance  and  support  of  the  houses  of  correction  at  Liverpool 
and  Preston.  Until  the  year  1809,  the  proportion  of  the  county 
rate  was  paid  by  the  treasurer  of  the  corporation  of  Liverpool 
out  of  the  corporate  funds  ;  and  since  that  time,  the  proportion 
of  the  county  rate  has  been,  and  is  now,  paid  by  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  Liverpool 
out  of  the  poor  rates,  under  12  Geo.  II.  c.  29.  The  assessment 
upon  the  said  parish  of  Liverpool,  in  respect  of  said  rate,  is  now 
equal  to  the  sum  of  8,0002.  per  annum,  or  thereabouts  ;  and  the 
proportion  payable  by  the  parish,  towards  the  maintenance  and 
support  of  the  houses  of  correction  at  Preston  and  Liverpool,  for 
the  last  quarter,  was  500Z.  and  upwards.  The  inhabitants  of  the 
parish  contribute  *to  the  county  rate  through  the  medium  of  the  [  •BS7  ] 
poor's  rate,  in  respect  of  their  property  lying  within  the  same ; 
and  the  corporation  and  their  tenants,  like  other  individuals, 
also  contribute  to  the  county  rate,  in  respect  of  its  corporate 
estate  lying  as  well  within  as  without  the  limits  of  the  said 
parish.  The  parish  and  borough  of  Liverpool  are  co-extensive. 
The  justices  of  the  borough  have  not  any  exclusive  jurisdiction 
within  it,  nor  have  they  any  jurisdiction  without  its  limits  in  the 
county  at  large,  unless  the  Court  may  be  of  opinion  that  such 
jurisdiction  is  given  to  them,  in  certain  cases,  by  Acts  of  Parlia- 
ment, if  any  such  there  be.  John  Wright,  Esq.  acted  as  a  justice 
of  and  for  the  borough  only.  The  justices  of  the  peace  of  the 
county  of  Lancaster,  since  the  6  Geo.  L,  have  committed  prisoners 
charged  with  or  convicted  of  petty  larceny  and  other  offences,  to 
the  houses  of  correction  of  the  said  county.  About  the  year  1776, 
a  house  of  correction  was  built  within  the  borough  of  Liverpool, 
by  and  at  the  expense  of  the  parish,  the  corporation  contributing 
thereto  500Z.,  and  the  residue  of  the  expense  thereof  being  de- 
frayed by  the  parish  out  of  the  poor's  rates.  The  expense  of 
supporting  that  house  of  correction  was  defrayed  by  the  parish 
out  of  the  poor's  rate,  from  the  time  of  the  erection  of  the  same 
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Thb  Kino  until  the  year  1814,  when  the  parish  refused  and  discontinued  to 
Amo&  support  or  to  permit  it  to  be  any  longer  used  as  a  house  of  cor- 
rection ;  and  the  building  has  never  been  since  used  as  a  house 
of  correction,  but  has  been  by  the  parish  converted  into  and  is 
now  used  as  a  lunatic  asylum  for  the  parish  paupers.  From  the 
time  of  the  erection  thereof  in  the  year  1776  until  the  year  1814, 
the  same  was  used  as  a  public  house  of  correction  for  the  borough. 
[  ♦sss  ]  Persons  charged  with  petit  *larceny  and  other  oflfences  within 
the  borough  have,  before  trial  at  the  BoroTigh  Sessions,  been 
committed  by  the  justices  of  the  borough  to  the  borough  gaol, 
until  the  year  1812  ;  but  since  that  time,  a  considerable  number 
have  been  committed  by  the  justices  of  the  borough  to  the  houses 
of  correction  at  Liverpool  and  Preston,  for  trial  at  the  several 
courts  of  Quarter  Sessions  for  the  said  county,  and  there  received. 
And  prisoners,  in  execution  of  their  sentences  for  petit  larceny 
and  other  offences,  are  constantly  sent  by  the  Court  of  Quarter 
Sessions  of  the  borough  of  Liverpool  to  the  houses  of  correction 
at  Liverpool  and  Preston,  and  there  received,  and  such  right  of 
commitment  is  not  disputed  ;  but  there  has  been  no  instance  of 
any  person  committed  to  the  county  house  of  correction  having 
been  brought  to  trial  at  the  Borough  Sessions.  The  defendant 
is  regularly  appointed  governor  of  the  county  house  of  correction, 
by  the  county  justices,  and  not  by  the  justices  of  the  borough, 
the  latter  having  no  share  in,  nor  any  thing  to  do  with,  his 
appointment.  The  question  for  the  opinion  of  this  Court  was, 
whether  the  defendant,  as  the  governor  of  the  house  of  correction 
at  Liverpool,  was  bound  to  deliver  up  James  Crookham  for  trinl 
at  the  general  Quarter  Sessions  of  the  borough.  The  case  was 
argued  in  last  Term,  'when  the  Court  took  time  for  consideration] . 

[  541  ]       Baylby,  J.  now  delivered  the  opinion  of  the  Court  : 

This  was  an  indictment  against  the  governor  of  one  of  the 
houses  of  correction  for  the  county  of  Lancaster,  situate  at  Liver- 
pool, for  not  obeying  an  order  of  the  Quarter  Sessions  of  the 
borough  of  Liverpool.  That  order  directed  him  to  deliver  to  one 
of  the  borough  constables,  to  be  carried  to  those  Quarter  Sessions, 
to  be  tried  for  a  felony,  a  prisoner,  who  had  *  been  committed  to 
the  house  of  correction  by  one  of  the  borough  justices.    His 
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commitment  was  for  that  felony  :  it  directed  him  to  be  kept  till  The  Kino 
those  Sessions ;  and  the  proper  parties  were  bound  over  to  pro-  amos. 
Becnte  and  give  evidence  at  *those  Sessions.  The  justices  of  the  [  «642  ] 
borough  of  Liverpool  have  no  exclusive  jurisdiction  within  the 
borough,  and  they  have  no  jurisdiction  in  general  beyond  the 
borough.  From  1776  to  1814  they  had  a  borough  house  of  cor- 
rection, but  since  that  time  they  have  ceased  to  use  it.  The 
borough  contributes  its  proportion  to  the  county  houses  of 
correction,  as  the  other  parts  of  the  county  do ;  and  the  ques- 
tion under  these  circumstances  is,  whether,  when  a  borough 
magistrate  has  committed  ■  a  prisoner  to  the  county  house  of 
correction,  for  a  felony  committed  within  the  borough,  the 
Borough  Sessions  can  order  him  before  them  for  trial.  And, 
upon  consideration,  we  are  of  opinion  that  they  may.  As  the 
borough  magistrates  have  no  exclusive  jurisdiction,  the  offences 
within  the  borough,  generally  speaking,  are  county  offences ;  the 
offenders  may  be  committed,  ad  libitum,  either  to  the  borough 
house  of  correction,  whilst  there  was  one,  or  to  the  county  house 
of  correction;  and  they  may  be  tried,  ad  libitum,  either  at  the 
Borough  Sessions,  or  at  the  County  Sessions.  They  are  county 
offenders,  and,  if  not  tried  at  the  Borough  Sessions,  must,  at  pro- 
bably a  heavy  expense  to  the  county,  be  tried  at  the  County 
Sessions.  The  borough  justices,  therefore,  and  the  Borough 
Sessions,  as  far  as  they  act  upon  what  are  at  the  same  time 
borough  and  county  offences,  and  borough  and  county  offenders, 
act  in  ease  and  aid  of  the  county  justices  and  County  Sessions,  and 
discharge  that  duty  which  must  otherwise  be  discharged  by  the 
county  magistrates.  To  a  certain  extent,  therefore,  they  are  for 
that  part  of  the  county  to  which  their  power  extends  county 
magistrates.  They  are  put  upon  that  footing  by  15  Geo.  II. 
c.  24,  if  that  is  merely  an  enacting  law,  and  they  were  previously 
80  if  that  is  a  declaratory  ♦law.  That  statute  recites  that  doubts  [  •648  ] 
and  questions  had  arisen  touching  the  commitment  of  offenders 
by  justices  of  liberties  to  houses  of  correction  of  counties  in  which 
such  liberties  are  situate,  though  such  Uberties  contribute  to  the 
maintenance  and  support  of  such  houses ;  and  then  it  declares 
and  enacts,  that  where  any  person,  liable  by  law  to  be  committed 
to  the  house  of  correction,  shall  be  apprehended  within  any 
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The  King  liberty,  &c.,  whose  inhabitants  are  contributory  to  the  support 
AMOf.  An<l  maintenance  of  the  houses  of  correction  of  the  county  in 
which  such  Uberty  is  situate,  it  shall  be  lawful  for  the  justices  of 
such  liberty  to  commit  such  person  to  the  house  of  correction  of 
the  county  in  which  such  liberty  is  situate ;  which  person  so 
committed  shall  and  may  be  received,  detained,  dealt  with,  and 
ordered,  and  be  set  and  kept  to  hard  labour,  or  conveyed  and 
sent  away  or  discharged,  and  be  subject  and  liable  to  the  same 
correction  and  punishment,  to  all  intents  and  purposes,  as  if 
committed  by  any  justice  of  the  county.  The  argument  for  the 
defendant  proceeds  upon  the  grounds,  first,  that  this  is  merely 
an  enacting  statute,  and  that  the  liberty  justices  could  not  before 
have  committed  to  the  county  house  of  correction;  and,  secondly, 
that  had  this  commitment  been  by  a  county  justice,  the  order  in 
question  could  not  legally  have  been  made  by  the  Borough 
Sessions.  In  Trinity  Term,  1816,  there  were  two  cases  before  the 
Court  upon  this  question,  both  from  Liverpool ;  and  the  points 
there  decided,  and  the  opinion  there  delivered,  will  materially 
assist  us  in  this  case.  The  first  was  an  indictment  against  the 
governor  of  the  house  of  correction  at  Preston,  which  is  a  county 
house  of  correction,  for  refusing  to  receive  a  prisoner  convicted 
[  •644  ]  *at  the  Borough  Sessions  for  Liverpool,  of  a  petty  larceny,  and 
sentenced  by  those  Sessions  to  three  months'  imprisonment  in 
the  house  of  correction  ;  and  the  other  for  refusing  to  receive  a 
prisoner  convicted,  under  51  Geo.  III.  c.  143,  for  being  within 
the  port  and  harbour  of  Liverpool,  and  within  the  borough,  with 
intent  to  commit  felony  ;  and  the  Court  held  the  governor  bound 
to  receive  in  the  former  case  but  not  in  the  latter.  Why? 
Because  the  former  was  a  county  offence,  triable  ad  libitum, 
either  at  the  Borough  or  the  Coimty  Sessions ;  and  the  latter 
was  merely  and  exclusively  a  borough  offence,  not  cognizable  by 
justices  of  the  county,  but  cognizable  by  borough  justices  only; 
and,  unless  committed  within  the  limits  of  the  borough,  no 
offence  at  all.  In  the  former 'of  those  cases,  Lord  Ellenborouoh 
takes  notice,  that  this  statute  is  a  declaratory  Act ;  and  though 
it  recites  that  doubts  had  existed,  it  considers  those  doubts  as 
unfounded.  Now  if  these  doubts  were  unfounded,  justices  of 
liberties  could,  before  that  Act,  and  still  may,  independently  of 
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that  Act,  commit  to  county  houses  of  correction  to  which  those  i  he  Kino 
liberties  contribute.  Upon  what  principle  could  that  be  put  amos. 
upon  this,  that  to  this  extent,  and  with  reference  to  county 
oflfenders  within  their  limits,  they  were  in  the  nature  of,  and  had 
the  powers  of  county  justices  ;  and  if  this  were  their  character, 
they  must  be  considered  as  coimty  justices  for  all  purposes  con- 
nected with  the  subject,  and  not  for  the  purpose  of  commitment 
only.  If  they  can  oblige  the  governor  to  receive,  why  shall 
they  be  restrained  from  obliging  him  to  give  up  ?  If  they  have 
the  former  power,  by  what  legal  principle  are  they  deprived  of 
the  latter  ?  Lord  Ellenborouoh  considers  the  enactment  in  15 
Geo.  II.  as  proceeding  on  the  reason,  *that  they  who  contribute  [  *^^^  ] 
to  the  burthen  ought  to  have  the  benefit.  Ought  they  not,  then, 
to  have  the  full  benefit  ?  Why  are  they  to  be  confined  to  cases 
of  commitment  after  trial,  or  to  those  cases  of  commitment  where 
the  prisoner  is  to  be  tried  at  the  County  Sessions  ?  The  present 
L.  G.  J.  states  the  same  principle,  that  they  who  contribute  to  a 
burthen  should  partake  of  the  benefit :  and  intimates  it,  as  the 
strong  inclination  of  his  opinion,  that  at  common  law  the  justices 
of  Liverpool,  contributing  to  the  county  rate,  would  have  liberty 
to  use  the  county  house  of  correction.  But  he  considers  all  doubt 
at  common  law  as  removed  by  15  Geo.  II.  c.  24,  and  considers 
that  Act  as  entitled  to  a  large  and  liberal,  not  a  narrow  and 
restrained  construction.  Now,  if  that  Act  were  an  enacting 
statute  only,  and  not  declaratory,  perhaps  the  words  in  it  might 
not  be  sufficient  to  reach  this  case ;  because  it  directs,  that  the 
person  committed  shall  be  dealt  with  as  if  committed  by  a  justice 
of  the  county ;  and  it  might  be  matter  of  doubt  whether  the 
Borough  Sessions  could  order  a  man  to  be  brought  ip  to  them, 
if  his  commitment  were  not  by  a  borough  but  by  a  county  magis- 
trate. I  inten'ioually  use  the  terms  **  matter  of  doubt,"  because 
I  am  by  no  means  clear  they  could  not.  But  considering 
this,  as  it  is,  a  declaratory  as  well  as  an  enacting  statute,  would 
it  not  be  a  most  narrow  and  restrained  construction,  and  the 
reverse  of  a  large  and  liberal  one,  to  Confine  it  to  the  letter  and 
not  to  the  spirit,  and  to  say,  that  a  borough  magistrate,  though 
he  may  commit  to  it,  cannot  order  from  it,  the  person  whom  he 
has  so  committed  ?    The  true  principles  of  the  Act  are,  that  they 
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The  King  who  contribute  to  the  expense  should  have  an  equal,  not  a 
Amos.  partial,  share  of  the  benefit;  and  that  the  borough  justices 
[  *546  ]  ^should,  for  this  purpose,  at  least  with  regard  to  those  offences 
which  are  county  offences,  be  considered  as  county  justices ;  and 
that  the  governor  of  the  house  of  correction  should  be  under 
their  command  and  control,  as  to  such  prisoners  as  they  commit 
for  their  part  of  the  county,  as  much  as  he  is  under  the  command 
and  control  of  the  other  county  magistrates,  as  to  the  prisoners 
whom  they  commit.  For  these  reasons,  we  are  of  opinion  that 
the  judgment  ought  to  be  entered  for  the  Crown. 

Judgment  for  the  Crown. 


1819.  THE   KING   V.   FLETCHER  EIGGE,   Esa.f 

^^'''  (2  Bam.  &  Aid.  550— 501.) 

[  *55u  J  It  is  a  good  custom  in  a  manor  that  the  steward  or  his  deputy  should 

have  the  sole  right  of  preparing  all  the  surrenders  of  copyhold  tene- 
ments within  the  manor. 

E.  Alderson  moved  for  a  mandamus  to  be  directed  to  the 
defendant,  as  learned  steward  of  the  manor  of  Osmotherlj,  in  the 
North  Riding  of  the  county  of  York,  commanding  him  to  receive 
and  examine  a  surrender  of  a  copyhold  tenement  within  that 
manor.  The  defendant  had,  on  application,  refused  to  receive 
it,  on  the  sole  ground,  that  the  surrender  had  not  been  prepared 
by  the  deputy-steward  of  the  manor  (there  being  a  custom  to 
that  effect,)  but  by  the  attorney  for  the  parties.  All  the  requi- 
site fees,  &c.  had  been  tendered.  It  was  now  contended,  that 
this  was  a  bad  custom,  being  in  restraint  of  common  right. 
Every  one  hsL6  a  right  to  choose  such  legal  adviser  as  he  may 
think  proper,  and  in  whom  he  may  have  confidence.  And,  sup- 
posing that  the  deputy-steward  was,  as  he  might  be,  incompetent 

t  **  The  words  of  the  case  in  R,  y.  think  that  the  fact  of  the  fee  being 

Bigge  are  quite  consistent  with  its  fixed  is  an  integral  part  of  the  foun- 

being  a  good  custom  to  take  a  rea-  dation  of  the  opinion  expressed  by 

Bonable  fee.    The  custom  is  good  for  the  Court  in  B,  v.  Bigge"  per  Cole- 

the  steward  to  prepare  the  surrender,  ridoe,  J.  in  Beg.  v.  Lord  of  Manor  of 

and  one  reason  is  that  he  must  charge  Bishopstoke  (1840)  8  Dowl.  P.  C.  610, 

a  reasonable  fee.     .     .     .     I  cannot  611. — R.  C. 
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to  the  office,  it  would  be  hard  to  prohibit  the  copyholders  from    Thb  Kino 
other  assistance.     The  nearest  cases  to  this,  are  those  of  the      riooe. 
mill  and  bakehouse,  in  *which  it  has  been  held  not  to  be  a  bad      [  •esi  1 
custom,  that  all  the  copyholders  should  grind  at  the  lord's  mill, 
and  bake  at  his  bakehouse.     But  the  ground  for  this  is  said  in 
1  Bolle,  559,  pi.  40.,  to  be  that  possibly  there  was  an  express 
agreement  to  that  effect  between  the  lord  and  his  tenants  on  the 
erection  of  the  mill  or  bakehouse  at  the  expense  of  the  lord.     No 
similar  ground  can  be  laid  for  the  origin  of  this  custom,  which 
is  therefore  bad,  as  not  having  had  a  reasonable  commencement. 
Com.  Dig.,  Copyhold,  S.  10. 

Per  Curiam: 

In  former  times  the  tenant  would  have  come  into  Court,  and 

verbally  surrendered  to  the  steward,  who   would    then   have 

recorded  the  surrender,  and  given  to  him  a  copy  of  it.     The 

tenant  can  only  alien  his  property  by  custom,  and  by  custom 

there  may  be  this  qualification  of  his  right  to  alien,  that  the 

surrender  be  prepared  by  the  steward  or  his  deputy ;  and  the 

custom  is  advantageous  to  the  tenant,  for  the  steward  is  bound 

to  prepare  the  surrender  for  a  fixed  fee,  and  is  likely  to  be  better 

acquainted  with  the  different  customary  tenements  than   any 

stranger  can  be. 

Rule  refused. 


lEONS  t;..  SMALLPIECKt  i8i9. 

(2  Bam.  &  Aid.  6o\—oo4.)  Jfoy^ll. 

A  verbal  gift  of  a  chattel  in  the  donor's  possession  does  not  pass  the        [  551  ] 
property  to  the  donee  without  actoal  delivery. 

Trover  for  two  colts.  Plea,  not  guilty.  The  defendant  was 
the  executrix  and  residuary  legatee  of  the  plaintiff's  father,  and 
the  plaintiff  claimed  the  colts,  under  a  verbal  gift  made  to  him 
by  the  testator  twelve  months  before  his  death.     The  colts,  how- 

t  Approved  and  followed  in  Coch-  dicta  are  fully  dealt  with,  and  see 

rane  v.  Moore  (1890)  25  Q.  B.  D.  67  ;  Kilpin  v.  Batleyy  '92,   1  Q.  B.  582, 

59  L.  J.  Q.  B.  377,  where  the  inter-  66  L.  T.  797.— R.  C. 
mediate  authoiitieB  and  conflicting 
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iBONB  ever,  continued  to  remain  in  possession  of  the  father  until  his 
Smallpibob.  death.  It  appeared,  further,  that  about  six  months  before  the 
[  •562  ]  father's  death,  the  son  having  been  *to  a  neighbouring  market 
for  the  purpose  of  purchasing  hay  for  the  colts,  and  finding  the 
price  of  that  article  very  high,  mentioned  the  circumstance  to 
his  father ;  and  that  the  latter  agreed  to  furnish  for  the  colts  any 
hay  they  might  want  at  a  stipulated  price,  to  be  paid  by  the  son. 
None,  however,  was  furnished  to  them  till  within  three  or  four 
days  before  the  testator's  death.  Upon  these  facts,  Abbott,  Ch. 
J.  was  of  opinion,  that  the  possession  of  the  colts  never  having 
been  delivered  to  the  plaintiflf,  the  property  therein  had  not 
vested  in  him  by  the  gift ;  but  that  it  continued  in  the  testator 
at  the  time  of  his  death,  and  consequently  that  it  passed  to  his 
executrix  under  the  will ;  and  the  plaintiff  was  therefore  nonsuited. 

Gurney  now  moved  to  set  aside  this  nonsuit : 

By  the  gift,  the  property  of  the  colts  passed  to  the  son  without 
any  actual  delivery.  In  Wortes  v.  Clifton,^  .t  is  laid  down  by 
Coke,  Ch.  J.,  that,  by  the  civil  law,  a  gift  of  goods  is  not  good 
without  delivery ;  but,  in  our  law,  it  is  otherwise ;  and  this  is 
recognized  in  Shepherd's  Touchstone,  tit.  Gift,  226.  Here,  too, 
from  the  time  of  the  contract  by  the  father  to  furnish  hay  for  the 
colts  at  the  son's  expense,  tha  father  became  a  mere  bailee,  and 
his  possession  was  the  possession  of  the  son;  and  an  action 
might  now  be  maintained  by  the  defendant,  in  her  character  of 
executrix,  upon  that  contract,  for  the  price  of  the  hay  actually 
provided. 

Abbott,  Ch.  J. : 

I  am  of  opinion,  that  by  the  law  of  England,  in  order  to 
transfer  property  by  gilt  there  must  either  be  a  deed  or  instru- 
ment of  gift,  or  there  must  be  an  actual  delivery  of  the  thing  to 
[  •ssa  ]  the  donee.  *Here  the  gift  is  merely  verbal,  and  differs  from  a 
donatio  mortis  causa  only  in  this  respect,  that  the  latter  is  sub- 
ject to  a  condition,  that  if  the  donor  live  the  thing  shall  be 
restored  to  him.  Now,  it  is  a  well  established  rule  of  law,  that 
a  donatio  mortis  causa  does  not  transfer  the  property  without  an 

t  RoU,  Hep.  61. 
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actual  delivery.  The  possession  must  be  transferred,  in  point  of  irons 
fact ;  and  the  late  case  of  Bunn  v.  Markham,\  where  all  the  former  smallpibcb. 
authorities  were  considered,  is  a  very  strong  authority  upon  that 
subject.  There  Sir  G.  Clifton  had  written  upon  the  parcels  con- 
taining the  property  the  names  of  the  parties  for  whom  they 
were  intended,  and  had  requested  his  natural  son  to  see  the 
property  delivered  to  the  donees.  It  was  therefore  manifestly 
his  intention  that  the  property  should  pass  to  the  donees ;  yet, 
as  there  was  no  actual  delivery,  the  Court  of  Common  Pleas  held 
that  it  was  not  a  valid  gift.  I  cannot  distinguish  that  case  from 
the  present,  and  therefore  think  that  this  property  in  the  colts 
did  not  pass  to  the  son  by  the  verbal  gift :  and  I  cannot  agree 
that  the  son  can  be  charged  with  the  hay  which  was  provided 
for  these  colts  three  or  four  days  before  the  father's  death ;  for  I 
cannot  think  that  that  tardy  supply  can  be  referred  to  the  con- 
tract which  was  made  so  many  months  before. 

HOLBOYD,  J. : 

I  am  also  of  the  same  opinion.  In  order  to  change  the  pro- 
perty by  a  gift  of  this  description,  there  must  be  a  change  of 
possession :  here  there  has  been  no  change  of  possession.  If, 
indeed,  it  could  be  made  out  that  the  son  was  chargeable  for  the  [  *554  ] 
hay  provided  for  the  colts,  then  the  possession  of  the  ^father 
might  be  considered  as  the  possession  of  the  son.  Here,  how- 
ever, no  hay  is  delivered  during  a  long  interval  from  the  time  of 
the  contract,  until  within  a  few  days  of  the  father's  death  ;  and 
I  cannot  think  that  the  hay  so  delivered  is  to  be  considered  as 
delivered  in  execution  of  that  contract  made  so  long  before,  and 
consequently  the  son  is  not  chargeable  for  the  price  of  it. 

Best,  J.  concurred. 

Abbott,  Ch.  J. : 

The  dictum  of  Lord  Coke  in  the  case  cited  must  be  understood 
to  apply  to  a  deed  of  gift ;  for  a  party  cannot  avoid  his  own 
voluntary  deed,  although  he  may  his  own  voluntary  promise. 

Rule  rejvsed. 
t  17  B.  B.  497  (7  Taunt.  224,  2  Manh.  632). 
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1819.  TTRWHITT  V.   WYNNE,   Bart.,   and  Anotheh. 

May  11.  '  ' 
(2  Barn.  &  Aid.  564—662.) 

*-        -'  Where,  on  trespass  for  pulling  down  a  wall,  the  issue  was,  whether 

oertain  common  land  wae  tiie  soil  and  freehold  of  the  lord  of  the  manor, 
on  which  the  plaintiff  was  entitled  to  a  right  of  common,  or  the  soil 
and  freehold  of  the  plaintiff :  Held,  that  leases  of  minerals,  &c.  granted 
by  the  lord  to  other  persons  in  other  parts  of  the  uninclosed  waste  land 
were  not  receivable  in  evidence,  unless  it  was  first  shewn  that  the 
locus  in  quo  formed  part  of  one  entire  waste,  to  which  those  leases  were 
applicable. 

Held,  also,  that  the  effect  of  such  leases,  if  received,  would  only  be  to 
prove  that  the  lord  was  entitled  to  the  minerals  under  the  locus  in  quo, 
and  not  to  the  surface. 

TBB8PAS8  for  entering  the  plaintiff's  cloBe,  and  breaking  down 
a  wall.  Plea,  that  the  place  in  which,  &c.  was  the  soil  and  free- 
hold of  the  defendant,  Sir  W.  W.  Wynne,  upon  which  issue  was 
joined.  At  the  trial  at  the  last  Summer  Assizes  for  the  county 
of  Salop,  before  Garrow,  Baron,  the  question  was,  whether  the 
plaintiff,  who  was  the  recent  purchaser  of  a  farm  called  Blaen 
Nantir,  which  consisted  of  about  sixty  acres  of  arable  land,  was 
also  entitled  to  the  soil  of  about  1,000  acres  of  mountain  land, 
part  of  which  was  the  loctts  in  quo,  or  only  to  a  right  of  common 
[  *&65  ]  thereon.  The  plaintiff  ^produced  no  documentary  evidence  or 
title  deeds ;  but  rested  his  case  on  the  proof  of  various  acts  of 
ownership  on  the  place  in  question  by  the  owners  of  Blaen 
Nantir  farm  for  sixty  years,  by  feeding  sheep  exclusively  thereon, 
cutting  trees,  turf,  and  fern,  and  granting  leave  to  other  persons 
to  do  so.  The  defendant,  Sir  W.  W.  Wynne,  claimed  the  soil 
and  freehold  of  this  land  as  lord  of  the  manor,  and  proved  dif- 
ferent acts  of  enjoyment  by  shooting  repeatedly  by  himself  and 
gamekeeper,  without  interruption,  on  the  premises  in  question, 
and  also  by  collecting  and  taking  estrays,  and  forbidding  the 
burning  of  the  gorse  growing  thereon ;  and  then  gave  in  evidence 
a  grant  dated  29th  April,  9  Jac.  I.,  from  the  Crown  to  Edward 
Lord  Wootton,  ''  of  all  the  house  and  site  of  the  late  monastery 
of  Yalle  Crucis,  various  closes  of  land,  the  manor  of  Langwest, 
in  the  lordship  of  Yale  and  the  manor  of  Wrexham,  and  all  the 
wastes,  &c.  thereto  belonging.''     They  then  (having  given  due 
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notice  to  the  plaintiff)  called  on  the  plaintiff  to  produce  a  grant  f ybwhitt 
from  Lord  Wootton  of  the  premises  of  Blaen  Nantir  :  on  which  wy^-nk. 
the  plaintiff  produced  a  parchment  without  signatures  or  seals. 
This  the  defendant  proposed  to  read  as  a  deed,  or  at  least  as 
evidence  of  one,  which  the  learned  Judge  would  not  permit. 
He,  however,  upon  the  authority  of  Roe  d.  Brune  v.  RawliuB^^ 
received  it  in  evidence  as  a  document  coming  out  of  the  hands 
of  the  opposite  party.  It  was  dated  29th  November,  1614,  and 
was  from  Lord  Wootton  to  Edwards,  of  two  tenements,  one  of 
which  consisted  of  sixty -one  and  a  half  acres,  or  thereabouts,  in 
various  closes  there  named,  together  *with  all  commons  of  pas-  [  •666  ] 
ture  and  of  turbary  on  the  mountain,  and  all  other  the  waste 
lands  belonging  to  the  abbey  of  Valle  Crucis,  reserving  to  the 
grantor  all  mines  and  minerals  and  timber  trees,  together  with 
a  right  to  cut  turves  and  a  rent  heriot  and  a  relief  heriot,  and  a 
fine  on  alienation,  with  a  clause  of  distress  if  not  paid :  a  fee- 
farm  rent  of  42.  ISs.  4d.  was  also  reserved  jointly  for  the  two 
tenements  granted.  They  then  gave  in  evidence  a  grant  dated 
September  4,  1686,  from  Richard  Edwards,  John  Ap  Thomas, 
and  William  his  son,  to  W^illiam  Williams,  Esq.  of  a  messuage 
and  land  in  Nantir  in  fee ;  and  proved  farther,  that  from  the 
year  1712  down  to  the  present  time,  two  different  fee-farm  rents, 
of  2Z.  6«.  %d.  each,  appeared  in  the  steward's  accounts  belonging 
to  the  family  of  Wynne,  one  as  being  received  from  the  owner  of 
Blaen  Nantir  farm,  and  the  other  from  another  farm  called  Blaen 
Cwm,  both  in  the  parish  of  Nantir.  It  appeared  that  Sir  W.  W. 
Wynne  was  the  representative  both  of  Lord  Wootton  and  William 
Williams,  Esq.  They  then  proposed  to  read  in  evidence  counter- 
parts of  leases  granted  to  different  persons  not  connected  with 
the  plaintiff,  of  minerals  in  other  parts  of  the  waste  of  the  manor, 
but  not  in  the  place  in  question.  The  learned  Judge  rejected 
these,  and  told  the  jury  that  the  parchment  dated  1614,  which 
had  been  read  in  evidence,  was  not  entitled,  under  the  circum- 
stances of  the  case,  to  much  weight,  and  was  not  to  be  considered 
by  them  as  any  evidence  of  a  deed  of  that  tenor ;  and  the  jury 
thereupon  found  a  verdict  for  the  plaintiff. 

t  8  R.  B.  632  (7  East,  279;  3  Smith,  254). 
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Ttbwhitt  Peake,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a 

Wtnnk.      ^^^  ^^^^  ^^  ^^^  gromids :  first,  that  the  Judge  had  not  given 

r  ♦557  -1      full  effect  to  the  grant  of  1614 ;   and  *8econdly,  that  he  had 

improperly  rejected  the  evidence  of  the  leases  of  the  minerals. 

And  now 

Jerris  and  Campbell  shewed  cause  : 

The  document  could  not  be  considered  as  a  deed,  and  the 
learned  Judge  did  receive  it  in  the  only  way  in  which  it  could  be 
evidence,  viz.  as  a  document  coming  out  of  the  plaintifiTs  hands. 
And  all  the  weight  which  was  proper  to  be  given  to  it  was  given ; 
for  the  acts  of  enjoyment  proved  were  wholly  inconsistent  with 
that  deed,  and  were  quite  sufficient  to  outweigh  it  altogether. 
As  to  the  rejection  of  the  leases,  it  is  to  be  observed  that  the 
question  was  not,  what  rights  the  defendant  had  upon  the  wastes 
of  this  manor,  but,  whether  the  lonis  in  quo  was  or  was  not 
parcel  of  those  wastes.  Now,  how  could  acts  of  ownership  on 
the  other  parts  of  those  wastes  prove  that  the  locus  in  quo  was 
part  of  them  ?  Besides,  if  they  had  i)een  received,  they  could 
have  been  of  no  importance  to  the  verdict. 

Peake,  W.  E,  Taunton^  and  Temple,  in  support  of  the  rule  : 

Sufficient  weight  was  not  given  to  the  deed  produced.  The 
Judge  told  the  jury  that  it  was  entitled  to  no  weight ;  but  as 
coming  out  of  the  hands  of  the  opposite  party,  it  ought  to  have 
been  left  to  the  jury  to  decide  upon  its  effects.  Doe  d.  Johnson 
V.  The  Earl  of  Pembroke,  t  is  a  strong  case  to  shew  the  effect 
given  to  a  paper  found  in  the  possession  of  a  party  interested. 
The  quantity  of  land  in  that  deed  almost  exactly  tallies  with  the 
plaintiff's  farm ;  and  the  payment  of  21.  6s.  8d.  by  him  to  the 
[  ♦SBS  ]  defendant  is  a  strong  *corroborating  circumstance  ;  for  the  deed 
of  1686  shews  that  one  of  the  two  tenements  mentioned  in  that 
of  1614  was  transferred  to  William  Williams,  Esq.,  and  of  course 
the  annual  rent  of  4Z.  ISs.  4d.  then  became  divided,  which  exactly 
accords  with  the  evidence  of  the  different  stewards'  accounts. 
Then,  if  it  be  admitted  that  this  deed  applies  to  the  land,  it 

t  IIB.  B.  260(ll£a8t,504). 


VOL.  XXI.]     1819.     K.  .B;    2  B.  &  ALD.  558—559.  401 

appears  to  have  been  a  grant  only  of  a  right  of  common,  which    Tyrwhitt 

explains  the  different  acts  of  enjoyment  on  the  part  of  the  plain-      wynnb. 

tiff.     On  the  second  point,  they  contended,  on  the  authority  of 

the  cases  of  Barry  v.  Bebbington,^  and  Stanley  v.  White, I  that 

the  leases  ought  to  have  been  received  in  evidence.     The  ground 

of  rejection  on  the  trial  was,  that  the  plaintiff  was  not  party  to 

them  ;  but  that  is  immaterial,  Clarkaon  v.  Woodhouse,^  Rogers  v. 

AUen.W     They  relied,  also,  on  the  acts  of  ownership  exercised  by 

the  defendant  Wynne,  as  laying  a  foundation  for  the  admission 

of  the  documentary  evidence  in  question. 

Abbott,  Ch.  J. : 

The  Court  have  listened  attentively  to  the  argument  in  support 
of  this  rule,  because  it  is  a  question  said  to  be  of  importance  in 
that  part  of  the  country  where  it  arises ;  but  after  the  fullest 
consideration,  I  am  of  opinion  that  no  new  trial  should,  in  this 
case,  be  granted.  One  ground  on  which  this  cause  has  been 
argued  is,  that  the  learned  Judge  rejected  certain  leases  of 
minerals  in  other  parts  of  the  wastes  of  this  manor.  Now,  even 
supposing  that  in  strictness  these  were  receivable  in  evidence, 
still  that  alone  will  not  be  sufficient ;  for  it  must  be  further 
shewn  and  s'lbstantiated,  *that  if  they  had  been  received,  they  C  *^^^  1 
would  have  led  to  a  probable  conclusion  in  favour  of  the  defen- 
dant ;  but  I  am  clearly  of  opinion  they  would  not,  and  that  the 
rejection  was  not  of  any  importance  as  to  the  result  of  the 
verdict.  No  new  trial,  therefore,  ought  to  be  granted  on  this 
ground.  Then,  it  is  said  that  the  learned  Judge  did  not  give 
full  effect  to  the  deed  which  was  prodaced  and  read,  and  that  he 
told  the  jury  that  they  ought  not  to  place  any  reliance  upon  that 
document.  I  cannot  say  that  he  was  wrong  in  that  observation ; 
for  even  supposing  it  to  be  a  deed,  which  is  doubtful,  or  a  copy 
of  a  deed,  still  it  does  not  appear  to  me  to  afford  any  sufficient 
evidence  to  conflict  with  that  given  for  the  plaintiff.  Th^  cir- 
cumstances do  not  seem  to  me  sufficient  to  connect  this  deed  in 

t  2  R.  R.  450  (4  T.  R.  oU),  13  L.  J.   Q.  B.   193;    Robertson  v. 

:  12  R.  R.  544  (14  East,  332).  Hartopp  (1S89)  43    Ch.  D.  484,    59 

§  5  T.  R.  412  [overruled,  Hilton  v.  L.  J.  Ch.  553]. 

Earl  Qranvilh  (1844)  5  ft.  B.   701,  ||  10  R.  R.  689  (1  Camp.  309). 
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Ttbwhiit  any  way  with  the  plaintiflfs  land.  There  is,  mdeed,  about  the 
Wykne.  same  quantity  of  acres  ;  but  that  is  of  little  importance.  Then 
the  payment  of  the  sum  of  2/.  6«.  Sd.  is  relied  on,  the  deed 
having  specified  the  payment  lor  two  tenements  of  the  fee- farm 
rent  of  4Z.  ISa.  4d.  Supposing,  however,  that  these  have  weight, 
it  is  to  be  remembered  that  there  are  other  circumstances  weigh- 
ing on  the  opposite  side.  The  deed  reserves  the  timber  to  the 
lord  ;  but  that  has  been  cut  by  the  plaintifif  and  his  predecessors. 
There  is  also  a  heriot  and  fine  payable  on  the  death  of  the 
tenant ;  but  no  fine  or  heriot  have  ever  been  received.  Then, 
the  grantee  was  to  have  right  of  common  over  all  the  commons, 
a  right  which  the  tenant  of  this  farm  has  never  enjoyed.  These 
are  circumstances  shewing  that  the  plaintiffs  estate  is  not  either 
of  the  tenements  mentioned  in  this  deed ;  but  even  supposing 
that  it  is,  the  deed  grants  certain  closes,  together  with  all  com- 
t  ^560  ]  mons,  &c.  It  may  be  doubtful  ^whether  by  this  word  "  com- 
mons "  the  soil  and  freehold  of  the  uninclosed  lands,  and  not 
merely  a  right  of  common  thereon,  did  not  pass.  The  facts  of 
enjoyment  proved  by  the  plaintiff  would  lead  to  such  a  conclu- 
sion, and  corroborate  this  idea.  Under  all  these  circumstances, 
I  cannot  think  that  the  learned  Judge  was  wrong  in  telling  the 
jury  to  lay  very  little  stress  on  this  document.  On  the  second 
ground,  therefore,  there  is  no  reason  for  a  new  trial,  and  the  rule 
must  accordingly  be  discharged. 

Baylby,  J. : 

I  think,  upon  looking  at  the  whole  of  this  case,  that  this  docu- 
ment was  entitled  to  but  little  weight.  It  does  not  appear  that  it 
was  ever  executed,  nor  that  there  was  any  original  deed.  Admit- 
ting, however,  that  there  was  one,  it  does  not  seem  to  me  to  con- 
clude any  thing  upon  this  question.  The  plaintiff  claims  sixty 
acres  of  inclosed  and  1,000  acres  of  uninclosed  land.  And,  upon 
this  latter  district,  which  includes  the  locvs  iw  ^m/),  the  plaintiff 
alone  has  exercised  acts  of  ownership.  For  those  given  in  evi- 
dence by  the  defendant,  of  shooting,  and  appointing  a  game- 
keeper, &c.,  are  not  properly  referable  to  a  right  of  soil.  Unless 
the  deed  refer  to  other  lands,  or  receive  the  construction  last 
mentioned  by  my  Lord  Chief  Justice,  I  do  not  see  how  it  can  be 
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consistent  with  the  rights  exercised  by  the  plaintiff.    He  has  cut    Tyrwhitt 

trees,  and  the  deed,  a  copy  of  which  has  been  in  the  defendant's      Wynne. 

possession  during  all  the  time,  expressly  reserves  the  trees  out 

of  the  grant.     Then  the  lord  reserves  also  a  right  to  dig  turves, 

which  has  only  been  exercised  by  the  express  consent  of  the 

plaintiff,  given  to  Sir  W.  W.  Wynne,  on  his  application  for  that 

purpose.     Now  it  is  impossible  to  suppose,  that  if  there  *had      [  •sei  ] 

existed  the  right,  such  an  application  would  ever  have  been 

made.     Under  the  deed  there  is  reserved  a  rent  heriot,  and  a 

relief  heriot,  and  a  fine  on  alienation  ;  but  none  have  ever  been 

demanded.     Then,  as  to  the  fee-farm  rent,  it  is  said,  that  by  the 

deed  of  1686,  one  tenement  came  into  the  Wynne  family ;  and 

so  only  2Z.  Gs.  6d.  remained  payable  of  the  42.  Ids.  4d.  reserved 

by  the  deed.     But  there  is  nothing  in  that  deed  which  at  all 

identifies  the  land  with  either  of  the  tenements  contained  in  that 

of  1614.     And  the  farm  included  in  the  deed  of  1686  has  never 

exercised  any  right  whatsoever  on  this  moor.    I  think,  therefore, 

that  in  the  observations  made  on  this  document,  the  learned 

Judge  was  right.     On  the  other  point,  also,  I  am  of  opinion,  that 

the  evidence  was,  in  this  case,  properly  rejected.    When  once  it 

has  been  established  that  the  locus  in  quo  is  part  of  one  entire 

district,  honor,  or  manor,  it  is  competent  to  give  in  evidence  acts 

done  on  other  parts  of  that  district,  honor,  or  manor,  in  order  to 

shew  a  right  to  the  locus  in  quo.     But  here  that  preliminary 

proof  was  not  given.     Besides,  if  it  had,  proving  a  right  in  other 

parts  of  the  waste  to  the  minerals  would  not  have  been  material. 

The  only  inference  would  then  have  been,  that  the  defendant 

was  entitled  to  the  minerals  here :  but  that  would  not  have  been 

BuflBcient  to  justify  the  present  trespass.     I  am  therefore  of 

opinion  that  there  should  not  be  a  new  trial. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  The  leases  were  properly  rejected 
on  account  of  no  previous  proof  being  given  that  the  locus  in  quo 
was  part  of  a  larger  district  to  which  those  leases  applied ;  and 
if  they  had  been  received,  they  would  only  have  been  evidence  of 
the  defendant's  right  to  the  minerals  under  the  locus  in  *qu4).      [  •562  ] 

D  D  S 
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Ttrwhitt    The  other  document  which  was  received  does  not  appear  to  me 

Wyknb.      to  have  been  applicable  to  the  lands  in  question ;  and  if  it  were, 

the  usage  confirms  the  construction  given  to   it  by  my  Lord 

Chief  Justice.     Upon  the  whole,  I  think  there  is  no  ground  for  a 

new  trial. 

Best,  J.  concurred. 

Hide  ducharged. 


m9.^  DEW,   Esq.,    v.   PARSOXS,   GENT.f 

—  *  (2  Bam.  &  Aid.  562—668 ;  S.  C.  1  Chitty,  255.) 

[  ^^  ]  Where  a  sheriff  claimed  as  of  right,  upon  a  warrant  issued  by  him  in 

the  execution  of  his  office,  a  larger  fee  than  he  was  entitled  to  by  law, 
and  the  attorney  paid  it  in  ignorance  of  the  law  :  Held,  that  the  latter 
might  maintain  money  hud  and  received  for  the  excess  paid  above  the 
legal  fee,  or  might  set  o£F  the  same  in  an  action  by  the  sheriff  against 
him. 

Declaration  for  work  and  labour,  and  money  counts.  Plea, 
general  issue,  and  notice  of  set-off.  The  action  was  brought  by 
the  plaintiff  as  sheriff  of  the  county  of  Hereford,  to  recover  from 
the  defendant,  an  attorney  residing  in  a  neighbouring  county, 
48.  Id.,  being  d«.  6^.  claimed  by  the  plaintiff,  as  a  fee  on  a 
warrant  issued  by  him,  in  a  cause  in  which  the  defendant  was 
attorney,  and  Id.  for  the  postage  of  a  letter.  The  defendant 
claimed  to  set  off  either  the  whole  or  part  of  a  sum  of  10*.  6d. 
which  his  clerk  had  paid  to  the  plaintiff  on  the  issuing  three 
warrants  under  one  writ  against  three  defendants.  The  clerk 
paid  it,  on  its  being  claimed  by  the  plaintiff,  as  of  right,  for  the 
warrants,  and  on  mentioning  it  to  the  defendant,  the  latter  dis- 
approved of  it,  and  said  that  it  was  an  imposition.  The  plaintiff 
claimed  a  fee  of  3«.  6rf.  for  every  warrant  when  issued  for  an 
attorney  residing  out  of  his  county,  and  2«.  6d.  when  issued  for 
an  attorney  residing  within  the  county ;  and  it  appeared  that 
such  fees  had  for  many  years  usually  been  paid  in  the  county  of 

t  Distinguished  in  Freeman  v.  Jtffries  (1869)  I..  E.  4  Ex.  189,  198;  38 
L.  J.  Ex.  116.— R.  C. 
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Hereford.     If  he  was  entitled  only  to  2«.  6d.  on  each  warrant,         dbw 
*then  there  was  a  balance  of  one  penny  due  to  him ;  if  he  was     PABsoNa 
entitled  to  less  than  that  sum,  then  he  was  not  entitled  to  recover.      [  •sgs  ] 
At  the  trial  before  Holroyd,  J.  at  the  last  Summer  Assizes  for 
the  county  of  Hereford,  the  plaintiff  objected  that  this  was  a 
payment  made  with  a  full  knowledge  of  all  the  facts,  though 
under  a  misapprehension  as  to  his  legal  liability,  and  therefore 
that  it  could  not  be  recovered  back,  and  consequently  was  not 
the  subject  of  set-ofif.     The  learned  Judge  admitted  the  evidence, 
and  was  of  opinion  that  the  plaintiff  was  entitled  to  charge  only 
4d.  for  each  warrant,  and  the  balance  of  the  account  being  then 
against  the  plaintiff,  he  was  nonsuited.     A  rule  nisi  having  been 
obtained  in  last  Michaelmas  Term  for  setting  aside  this  nonsuit, 

[After  argument :] 

Abbott,  Ch.  J. :  [  666  ] 

This  question  comes  before  the  Court  in  a  different  shape  from 
those  which  existed  in  the  cases  cited.  For  this  is  in  substance 
like  an  action  by  *the  sheriff  to  recover  his  fees  ;  and  in  that  [  *566  ] 
case,  he  must  by  law  make  out  his  title  to  them ;  and  if  he  does 
not  do  so,  the  defendant  will  be  entitled  to  set  off  the  sum  which 
has  been  overpaid.  We  do  not  feel  ourselves  at  liberty  to  say 
that  the  usage  which  is  stated  to  have  prevailed  is  suf&cient  to 
have  repealed  an  Act  of  Parliament.  At  the  common  law,  the 
sheriff  was  not  entitled  to  make  any  charge  for  executing  a  writ, 
and  therefore,  if  he  has  any  claim,  it  must  be  under  the  provi- 
sions of  some  statute.  That  brings  us  to  the  consideration  of 
the  statute  23  Hen.  VI.  c.  9  ;t  and  the  question  is,  whether  the 
word  warrant,  there  used,  in  respect  of  which  the  sum  of  4d.  only 
is  to  be  paid,  means  such  a  warrant  as  that  for  which  the  charge 
which  is  the  subject  of  the  present  action  is  made.  And  it  seems 
to  me  that  it  does,  and  that  the  sheriff  was  only  entitled  to  make 
the  charge  of  4d.  for  each  of  these  warrants.  But  if  this  were 
not  so,  it  will  not  materially  affect  our  judgment  on  the  present 
occasion.  For  if  this  case  be  not  within  the  23  Hen.  VI.  c.  9,t 
the  sheriff  would  not  be  entitled  to  any  thing.     The  charge  in 

t   Bepealed  by  the  Consolidating  Act  as  to  sheriffs,  50  &  51  Vict.  c.  55.— B.  0. 
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Dkw        this  case  may  be  reasonable,  but  it  is  contrary  to  law,  and  can- 
PAR80NB.     ^o*>  therefore,  be  allowed.     The  consequence  is,  that  this  rule 
must  be  discharged. 

HOLROYD,  .J. :  + 

I  am  of  the  same  opinion,  that  this  nonsuit  must  stand.  If 
the  defendant  has  paid  more  money  than  the  sheriff  is  allowed 
by  law  to  demand  as  his  fee,  the  sheriff  cannot  retain  that 
[  •seT  ]  surplus,  and  must  (if  required  so  to  do)  return  it  to  the  *defen- 
dant.  It  follows,  therefore,  that  the  defendant  has  a  right  of 
set-off  on  the  present  occasion.  Now  the  sheriff  is  not  entitled  to 
any  fees,  except  those  given  to  him  by  some  Act  of  Parliament ; 
and  the  only  Act  within  which  these  warrants  seem  to  be 
included  is  the  28  Hen.  YI.  c.  9.  By  that  Act,  the  sheriff  is 
empowered  to  take  only  id,  for  each  warrant.  If  so,  unless 
some  other  Act  of  Parliament  can  be  found  to  authorize  a  larger 
payment,  the  sheriff  can  make  no  further  claim,  for  no  usage  can 
prevail  against  a  positive  enactment  of  the  Legislature.  It  is 
said,  that  larger  sums  than  those  mentioned  in  the  23  Hen.  VI. 
have  been  allowed  in  different  cases.  But  there  is  not  any  case 
which  shews  that  those  sums  have  been  allowed  upon  a  claim 
made  by  the  sheriff  or  his  bailiff ;  and  perhaps  those  cases  can 
be  explained  thus.  The  plaintiff  may  desire  a  special  bailiff  to 
be  named  for  the  purpose  of  executing  the  writ,  and  for  that  he 
may  be  liable  to  pay  a  reasonable  sum  to  the  sheriff,  and  that 
sum  may  have  been  allowed  to  him  on  his  taxation  of  costs,  as 
being  an  expense  reasonably  incurred  by  him  in  the  course  of  a 
cause.  In  that  way,  perhaps,  the  allowance  of  one  guinea,  levy 
money,  mentioned  in  some  of  the  cases,  may  be  supported.  But 
this  case  is  very  distinguishable,  and  seems  to  me  to  fall  within 
the  very  words  of  the  statute. 

Best,  J. : 

Where  the  sheriff  makes  a  claim  for  fees  he  is  to  be  strictly 

confined  to  the  limits  allowed  by  the  law  ;    but  a  party  who  has 

actually  paid  the  fees  claimed  in  the  course  of  a  cause,  may  be  in 

a  very  different  situation  from  the  sheriff  who  has  claimed  them, 

t  Bayley,  J.  had  left  the  Court. 
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and  may  have  such  allowed  to  him  m  taxation  of  costs,  as  he  Dbw 
may  reasonably  be  expected  to  pay.  No  Act  of  *  Parliament  pabsonp. 
authorizes  the  fees  claimed  in  this  case ;  and  it  is  quite  clear,  at  [  «568  ] 
common  law,  that  the  sheriff  is  entitled  to  no  compensation.- 
Besides,  if  independently  of  any  Act  of  Parliament,  it  were  com- 
petent for  him  to  establish  a  claim  by  usage,  still  no  suflScient 
usage  has  been  proved  to  exist  in  this  case ;  for  that  which  is 
stated  to  exist  is  quite  absurd,  being  3«.  Gd,  for  each  warrant,  if 
the  attorney  resides  out  of  the  county,  and  2s.  6rf.  if  he  resides 
within  it.  If,  however,  it  had  been  a  reasonable  usage,  it  could 
not  have  been  set  up  against  an  Act  of  Parliament.  The  case 
stands  thus :  if  it  be  within  the  stat.  23  Hen.  VI.  the  sheriff  is 
entitled  to  4^. ;  if  it  be  not,  he  is  entitled  to  nothing.  Then,  as 
to  the  question  of  set-oflf,  I  am  clearly  of  opinion  that  the  defen- 
dant is  entitled  to  set  oflF  what  he  has  overpaid  to  the  sheriff ; 
for  this  is  not  like  Brisbane  v.  Dacres,\  the  case  of  a  voluntary 
payment.  In  that  case,  both  parties  were  equally  cognizant  of 
the  situation  in  which  they  stood ;  but  here  that  was  not  the 
case.  Upon  the  whole,  I  think  the  nonsuit  was  right,  and  that 
this  rule  must  be  discharged. 

Ruh  discliar ged , 


CHAPMAN   V.  BLACK.J  i8i9. 

(2  Bam.  &  Aid.  588—592.)  Mayll. 

A  bill  of  exchange,  affected  by  UBury,  being  in  the  hands  of  an  innocent  r  5^3  i 
holder,  thj  latter,  on  being  iuforined  of  the  usury,  takes  a  fresh  bill  in 
lieu  of  it,  drawn  by  one  of  the  parties  to  the  original  U8ur>'',  and 
accepted  by  a  third  person,  for  the  accommodation  of  the  other  party : 
Held,  that  he  cannot  maintain  an  action  against  the  acceptor  of  this 
substituted  bill. 

Tffls  case  was  argued  on  a  former  day  in  this  Term  by  Topping 
and  Lawes  for  the  plaintiff,  and  Marryat  for  the  defendant.     For 

t  14  R  R  718  (5  Taiint.  143;.  But  the  case  seems  still  to  be  an 

I  The  actual  question  in  this  case  authority  f«ir  the  proposition  that,  if 

is  obsolete  by    the    repeal    of    the  the  holder  could  not,  on  account  of 

Usury  Acts.  And  under  ss.  29  (2)  and  illegality,  have  sued  on  the  original 

38  of  the  Bills  of  Exchange  Act,  1882,  bill,  he  cannot  sue  on  the  renewed 

the  holder  in  due  course  of  a  b.ll  has  bill.     See  Chalmers,  4th  ed.  p.  225. 

a  title  free  from  any  question  of  ille-  — R.  C. 
gality  in  the  original  consideration. 
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Chapman     the  plaintiff  were  cited  Barnes  v.  Hedley,^  Daniel  v.  Cartony,l 

Black.      ^^^  Parr  v.  Eliason  ;  §  and  for  the  defendant  were  cited  Tate  v. 

[  •689  ]       WellingSy],  Cuihbert  v.  Haley, f\  and  Lowes  v.  *MazzaredoAf     The 

action  was  on  a  bill  of  exchange,  drawn  before  the  passing  of  the 

58Geo.  III.  c.  93.:: 

Cur,  adv.  ridt. 

Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

This  was  an  action  upon  a  bill  of  exchange  for  40Z.  drawn  by 
one  Akers  uix)n  the  defendant,  and  accepted  by  him.  The  defen- 
dant pleaded  the  general  issue.  At  tl:e  trial  before  me,  it 
appeared  that  one  White  having  occasion  to  l)orrow  money, 
applied  t  >  Akers,  who  said  he  was  wiUing  to  discount  bills  for 
him,  if  he  procured  the  acceptance  of  the  defendant.  White  did 
accordingly  procure  the  acceptance  of  the  defendant  to  two  bills 
of  25Z.  each,  drawn  by  White,  payable  to  his  own  order  at  two 
months,  and  indorsed  them  to  Akers,  who  discounted  them, 
deducting  8/.,  a  sum  far  exceeding  the  legal  interest.  When 
these  bills  became  due.  White,  being  unable  to  take  them  up,  and 
being  in  possession  of  a  bill  drawn  by  him  to  his  own  order  lor 
40i.  upon  one  Pater  son,  who  owed  him  that  money,  indorsed  this 
bill,  and  placed  it,  together  with  a  sum  of  20/.,  in  the  hands  of 
the  defendant  for  the  use  of  Akers,  who  was  to  give  him  (White) 
the  difference ;  Akers,  accordingly,  did  g  ve  White  the  difference, 
[  •SM  ]  deducting  5/.  as  discount  upon  the  40Z.  bill,  which  *had  then 
about  two  months  to  run.  This  bill  for  40Z.  afterwards  came 
into  the  hands  of  the  plaintiff,  without  notice  of  the  usury 
between  Akers  and  White ;  it  was  not  paid  when  at  maturity ; 
the  plaintiff  was  then  informed  of  the  usury :  he  complained  it 

t  2  Taunt.  1S4.  tract,  Bhall  be  void  in  the  hands  of 

X  1  Esp.  274.  an  indoi-Bee  for  valuable  conaidera- 

§  1  East,  92.  tion,  unlesn  such   indorsee  had«  at 

II  3  T.  K.  o31.  the  time  of  discounting  or  paying 

%  8T.  R.  390;  3  Esp.  22.  such    con8iderati(»n    for    the    same, 

ft  1  Stark.  385.  actual  notice  that  such  bill  of  ex- 

XX  By  the  58  Geo.  III.  c.  93,  it  is  change  or  )»n)mi-Kory  note  had  been 

enacted,  "  That  no  bill  of  exchange,  origuially    given    for     a     usurious 

or  promissory  note.  althou;rh  it  may  consideration,   or    upon   a   usurious 

have  been  given  for  a  usurious  c<m-  coiitract  [repealed  by  Stat.  Law  Bev. 

sideration,  or  upon  a  u  urious  com-  Act,  1861]. 
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was  hard  that  the  loss  should  fall  upon  him;  and  then  it  was     Chapmax 
agreed  among  the  parties,  that  the  plaintiff  should  have  a  new       black. 
bill,  to  which  the  name  of  White  should  not  appear,  and  in 
furtherance  of  this  agreement  the  bill  in  question  was  drawn  and 
accepted. 

I  nonsuited  the  plaintiff  at  the  trial,  upon  the  authority  of 
Lowes  V.  Mazzaiedo,  considering  it  to  be  settled  by  that  case,  that 
the  present  plaintiff  could  not  have  sued  either  White  or  Paterson, 
upon  the  tirst  40/.  bill,  because  he  must  make  title  through  the 
indorsement  of  White,  which  was  vitiated  by  the  usury  with 
Akers,  and  thinking  he  could  have  no  remedy  upon  the  substi- 
tuted bill  against  any  person,  whom  he  could  not  have  sued 
upon  the  original  bill;  and  considering  also,  that  the  present 
defendant,  who  had  accepted  for  the  accommodation  of  White, 
stood  in  the  same  situation  as  White  himself.  Leave  was 
given  the  plaintiff  to  move  the  Court  to  set  aside  the  nonsuit, 
and  enter  a  verdict  for  him ;  such  a  motion  was  made,  and 
cause  was  shewn,  and  the  point  debated  in  the  present  Term, 
before  my  brothers  Holroyd,  Best,  and  myself.  And  upon  con- 
sideration,  we  are  of  opinion  that  the  nonsuit  was  right.  The 
case  of  LoweB  v.  Mazzaredo  being  subsequent  to  Parr  v.  Eliason 
and  Daniel  v.  Cartony,  both  of  which  were  there  cited,  must,  in 
our  opinion,  be  taken  as  furnishing  the  rub  of  law  upon  this 
subject ;  more  especially,  as  the  law  has  since  been  altered  by 
a  statute,  passed,  probably,  in  consequence  of  the  decision  of  that 
*very  case  ;  but  which  statute  will  not  reach  the  present  transac-  [  *59l  ] 
tion.  Then,  as  the  plaintiff  couU  not  have  sued  White  upon  the 
first  bill  for  40Z.,  can  he  sue  the  defendant,  who  represents  White 
on  the  present  bill  ?  We  think  he  cannot.  The  case  of  Tate  v. 
Wettings  shews  that  a  substituted  security  generally  stands  in 
the  same  situation  as  the  ori<;inal.  Indeed,  if  it  were  otherwise, 
the  Statute  of  Usury  might,  in  many  cases,  be  easily  evaded  by 
a  little  prolongation  of  time,  and  multiplication  of  securities 
The  case  of  Cuthbert  and  others  v.  Haley  was  cited  for  the  plain- 
tiff, but  it  is  very  different  from  the  present.  The  plaintiffs  in 
that  case,  who  were  bankers,  had  received  from  one  Plank,  a 
customer,  several  promissory  notes  made  by  the  defendant; 
these  not  being  paid  when  due,  he  gave  the  plaintiffs  a  bond  for 
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Chapmak  the  amount ;  and  to  an  action  brought  upon  the  1  ond,  he  pleaded 
Black.  t^*^*  ^^®  bond  was  given  to  secure  money  lent  to  him  by  Plank 
upon  usury.  In  fact,  Plank  had  taken  usurious  interest  upon 
discounting  the  notes  for  the  defendant,  but  the  plaintiffs  were 
ignorant  of  that  fact,  not  only  when  they  took  the  notes  from 
Plank,  but  also  when  they  received  the  1  ond  from  the  defendant. 
Here,  the  plaintiff  was  informed  of  the  usury  before  he  took  the 
bill  in  question ;  and  being  informed  of  it,  instead  of  having 
recourse  to  Akers,  or  the  person  from  whom  he  had  received  the 
first  40i.  bill,  either  by  suit  on  the  bill,  if  that  could  be  done,  or 
by  reclaiming  the  consideration  which  he  had  given  for  it,  which, 
undoubtedly,  might  have  been  done ;  he  makes  himself  a  party 
to  a  fresh  bill,  from  which  the  name  of  White  is  studiously 
omitted,  in  order  to  cover  the  transaction ;  and  if  he  be  allowed  to 
recover  upon  this  bill  against  the  present  defendant,  he  will  there- 
[  •sitt  ]  by  *enable  Akers  to  keep  the  unlawful  interest  he  has  received 
from  White :  and  this  effect  was  known  to  him  at  the  time  of  his 
taking  the  bill ;  whereas  no  such  effect  was  known  to  or  contem- 
plated by  Messrs.  Cuthbert  when  they  took  the  bond  from 
Haley ;  but  they  took  the  bond  for  their  own  security  only,  and 
without  referenc  3  to  any  other  object.  For  these  reasons,  we, 
who  heard  the  argument,  think  that  the  rule  for  setting  aside 
the  nonsuit  must  be  discharged. 

Rule  discharqed. 


1819.  LAUNOCK    V.   BROWN   and   Others. 

(2  Bam.  &  Aid.  o92— 594.) 

'-         -*  In  the  execution  of  criminal  process  a^nst  any  man  in  the  case  of  a 

misdemeanor,  it  is  necessary  to  demand  admittance,  before  the  breaking 
of  the  outer  door  of  the  house  can  be  legally  justified.  Qncere,  if  so  in 
the  case  of  felony. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house 
and  seizing  a  gun.  Plea,  Not  guilty.  At  the  trial  at  the  last 
Spring  Assizes  for  the  county  of  Hants,  before  Holroyd,  J.,  the 
defendants,  two  of  whom  were  constables,  and  the  third  the 
game-keeper  of  the  manor  where  the  plaintiff  resided,  justified 
the  trespass  under  a  warrant  granted  by  virtue  of  the  stat.  22 
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&  23  Car.  II.  c.  25,  s.  2,t  which  empowers  game-keepers  and     Lauxock 
other  persons,  authorized  by  warrant  under  the  hand  and  seal      brown. 
of  any  justice  of  the  peace  for  the  county,  in  the  day-time  to 
search  the  houses  of  unqualified  persons  suspected  of  having  in 
their  custody  guns,  &c.  for  the  purpose  of  destroying  game ;  and 
to  seize,  detain,  and  keep  the  same,  to  and  for  the  use  of  the  lord 
of  the  manor,  or  to  cut  to  pieces  and  destroy  them.     The  plain- 
tiff was  proved  to  be  an  *unqualified  person  ;  but  on  the  warrant      [  *b93  ] 
being  produced  several  objections  were  taken  to  it  as  being  in- 
formal.    And  it  further  appearing  that  the  outer  door  of  the 
plaintiffs  house  had  been  broken  open,  without  his  having  been 
previously  requested  to  open  it,  the  learned  Judge  was  of  opinion 
that  the  justification  was  not  sufSciently  made  out,  and  the  plain- 
tiff obtained  a  verdict.     And  now, 

Pell,  Serjt.  moved  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered.  He  contended 
that  the  defendants  were  justified  in  obeying  the  warrant ;  and 
that  if  the  warrant  was  informal,  the  proper  remedy  of  the 
plaintiff  was  not  against  them,  but  against  the  magistrate  who 
had  granted  it.  Then,  as  to  the  other  objection,  that  the  outer 
door  was  broken  open,  he  contended  that  here  there  appeared  to 
have  been  a  misdemeanor  on  the  part  of  the  plaintiff ;  and  that, 
in  the  execution  of  criminal  process,  the  outer  door  may  be 
lawfully  broken  open.  If  a  previous  request  be  held  to  be 
necessary,  it  will  be  very  inconvenient ;  for  in  many  criminal 
cases,  as,  for  instance,  felony,  it  will  give  the  party  accused 
notice  that  he  may  make  his  escape. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that,  in  this  case,  the  verdict  is  right.  It  is 
not  at  present  necessary  for  us  to  decide  how  far,  in  the  case  of 
a  person  charged  with  felony,  it  would  be  necessary  to  make  a 
previous  demand  of  admittance  before  you  could  justify  breaking 
open  the  outer  door  of  his  house ;  because,  I  am  clearly  of 
opinion  that,  in  the  case  of  a  misdemeanor,  such  previous 
demand  is  requisite ;  and  that  is  suf&cient  for  the  ^determina- 
tion of  the  present  case.  It  is  reasonable  that  the  law  should  be  ^  ^^^*  ^ 
t  Eepealed,  1  &  2  W.  IV.  c.  32,  s.  1.— E.C. 
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Laukogk     so  ;  for  if  no  previous  demand  is  made,  how  is  it  possible  for  a 

Bbown.      party  to  know  what  the  object  of  tiie  person  breaking  open  the 

door  may  be?     lie  has  a  right  to  consider  it  as  an  aggression 

on  his  private  property,  which  he  will  be  justified  in  resisting 

to  the  utmost. 

Baylby,  J. : 

The  present  verdict  is  quite  right ;  because,  even  in  the  exe- 
cution of  criminal  process,  you  must  demand  admittance  before 
you  can  justify  breaking  open  the  outer  door.  That  point  was 
mentioned  in  the  judgment  of  the  Court,  in  the  case  of  Burdett 
V.  Abbott  A 

HoLROYD  and  Best,  JJ.  concurred. 

Rule  refused. 


1819-  TIIK   KING  V.   WOOLF. 

May  22. 
JL  ;'2  Birn.  &  Aid.  <»09— 613;  S.  C.  1  Chitty,  428.) 

[  ^^  ]  Where  a  defendant,  in  an  indictment  for  a  misdemeanor,  has  received 

judgment  of  tine  and  imprisonment:    Held,  that  a  lemri  facias  may 
issue  iiumediately  to  take  his  goods  in  execution  for  the  fine. 

The  defendant,  Woolf,  had  been  adjudged  to  be  imprisoned 
two  years,  to  pay  a  fine  of  10,0(X)i.,  and  be  iurther  imprisoned 
till  that  fine  was  paid.  A  levari  facias  having  issued  out  of  this 
Court  against  the  defendant,  his  goods,  nearly  to  the  amount  of 
the  fine,  were  taken  in  execution  by  the  sheriffs  of  London.  And 
now, 

F.  Pollock  moved  for  a  rule  nisi  to  set  aside  this  writ : 

The  only  authority  which  can  be  found  for  this  proceeding  is 
the  case  of  Rex  v.  Wnde.l  reported  also  under  the  name  otRex  v. 
Webb;  §  but  this  authority,  which  was  decided  in  the  reign  of 
the  Stuarts,  has  never  been  acted  upon  since.  It  is  observable, 
that  in  each  of  the  books  it  is  reported  for  a  different  purpose ; 
and  the  defendant,  in  that  case,  does  not  appear  to  have  been 
before  the  Court :  so  that  no  one  was  interested  in  raising  this 

t  12  R.  R.  478,  at  p.  481  (14  East,  t  Skinner,  12;  Sir  T.  Jones,  185. 

163).  5  2  >how.  1(56. 
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question  there.    The  authority  of  that  case  is  therefore  qu- stion-    The  King 
able,  and  there  is  no  other  authority.     The  practice  has  never      woolp. 
been  conformable  to  it ;  and  there  does  not  seem  to  be  any  good 
reason  for  the  clause  of  imprisonment  ''  till  the  fine  be  paid,"  if 
it  can  be  thus  levied.    Besides,  in  this  case,  tton  amstat  that  this 
writ  has  been  issued  by  the  Crown  itself ;  and,  at  any  rate,  it  is 
a  harsh  proceeding  against  the  defendant,  whose  goods  are  seized 
and  sold,  without  any  application  to  him  to  pay  the  money  and 
redeem  his  goods ;  *and  in  fact,  by  a  sale  of  these  goods  at  a  loss      [  *6io  ] 
his  fine  will  be  increased. 

Abbott,  Ch.  J. : 

The  present  application  is  not  made  on  any  peculiar  cir- 
cumstances of  fact,  but  only  on  the  ground  of  the  illegality  of 
this  writ.  If  there  are  any  circumstances  to  shew  that  it  has 
been  issued  by  an  improper  person,  or  without  proper  authority, 
or  that  the  mode  of  levying  the  fine  is  more  harsh  than  justice 
requires,  our  judgment,  which  is  upon  the  law  only,  will  not 
preclude  the  party  from  making  such  special  application.  On  the 
law,  if  we  entertained  any  reasonable  doubt,  we  should  grant  a 
rule  to  shew  cause ;  but  if  we  have  no  doubt,  we  ought  not  to  do 
so.  It  is  said  that  this  writ  has  issued  on  the  authority  of  a 
single  case  in  the  reign  of  one  of  the  house  of  Stuart ;  and  we 
are  desired  to  say,  that  cases  in  those  reigns  are  not  to  be 
regarded  as  law.  To  that,  however,  I  cannot  assent.  But  it  is  a 
mistake  to  say,  that  this  rests  only  upon  the  authority  of  that 
case ;  for  that  case  itself  rests  upon  the  principles  of  the 
common  law,  that  the  Crown,  who  represents  the  public,  is 
entitled  to  levy  for  its  debts  by  an  united  process  against  the 
body,  land,  and  goods  of  its  debtors.  In  this  case,  however, 
there  has  not  been  any  process  against  the  person,  the  defendant 
being  in  execution,  not  for  the  fine,  but  for  the  term  for  which 
the  Court  gave  judgment  of  imprisonment.  Many  cases  of  this 
sort  have  occurred  in  the  Court  of  Exchequer  within  my  remem- 
brance. Indeed,  the  form  of  the  writ  of  extent  itself,  which 
requires  the  sheriff  to  take  the  goods,  chattels,  lands,  and  person 
of  the  debtor,  proves  the  same  rule  to  exist.  Better  evidence  of 
the  law  of  the  land  we  cannot  expect.     The  case  cited  was  there- 
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Thb  Kikg  fore  *an  authority  founded  upon  the  general  principle  of  the 
WooLP.  ^8*^  f  and  as  by  that  authority  it  is  laid  down  that  a  levari  facuis 
[  «6ii  ]  T^^y  issue  for  a  fine  due  to  the  King,  which  is  a  debt  on  record, 
I  do  not  entertain  any  doubt  of  the  legality  of  this  writ.  If  it 
has  issued  under  any  improper  circumstances,  or  if  it  imposed 
upon  the  defendant  a  greater  inconvenience  than  is  necessary  to 
insure  the  payment  of  the  fine,  these  special  circumstances  may 
again  be  submitted  to  the  Court  on  a  fresh  affidavit. 

Bayley,  J. : 

The  only  question  we  are  to  consider  is,  whether  the  Crown 
has,  or  has  not,  a  right  to  issue  a  levari  facias  for  the  debt  in 
question  ;  and  upon  that,  on  principle,  it  seems  to  me  there  can 
be  no  doubt.  Indeed,  it  is  not  discussed  on  principle;  but 
observations  are  made  that  this  is  a  new  mode  of  proceeding,  and 
that  mischievous  consequences  would  follow  from  it.  I  think, 
however,  that  mischievous  consequences  would  ensue  to  the 
Crown  and  the  regular  administration  of  justice,  from  a 
delinquent  withdrawing  all  his  property  from  the  effect  of  a 
judgment ;  and  that  the  preventing  that  will  not  be  a  mis- 
chievous consequence  to  any  one  but  himself.  Here  there  is  a 
judgment  that  the  defendant  do  pay  to  the  King  a  fine  of  a 
certain  sum.  By  that  judgment  the  debt  becomes  a  debt  to  the 
King,  of  record ;  and  it  is  payable  to  the  King  instanter.  It  is 
true,  that  part  of  the  judgment  is  also,  that  if  at  the  expiration  of 
the  imprisonment  the  fine  shall  not  be  paid,  he  is  to  continue  in 
prison  until  it  be  paid  ;  but  that  is  only  for  a  farther  remedy  on 
behalf  of  the  Crown ;  and  if  we  were  to  say,  that  the  Crown  shall 
not  be  at  liberty  to  issue  an  immediate  execution  for  its  own  debt, 
[  •612  ]  we  should  place  the  Crown  in  a  worse  situation  *than  any  subject. 
The  case  cited  shews  that  the  levari  facias  from  this  Court  was 
the  proper  mode  of  proceeding.  The  King  has  a  right  to  choose 
his  own  Court  for  the  purpose  of  suit  and  for  the  purpose  of 
issuing  execution,  he  may  adopt,  if  he  pleases,  that  Court  in 
which  the  judgment  has  been  pronounced.  If  this  had  been 
estreated  into  the  Exchequer,  could  not  the  Exchequer  have 
issued  process  ?  If  so,  why  must  the  Crown  wait  for  that,  and 
why  may  not  this  Court  issue  it?    In  Comyn's  Digest,  title 
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Viscount,  c.  5,  it  is  laid  down,  that  it  is  part  of  the  duty  of  the    The  Kino 
sheriff  himself  to  levy  all  sums  due  to  the  Crown.     I  am  there-       woolp. 
fore  of  opinion  that  this  writ  has  properly  issued ;    and  I  do  not 
see  that  any  inconvenience  whatever,  which  can  be  legally  con- 
sidered as  an  inconvenience,  will  result  from  it. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  I  think  the  case  cited  not  only 
establishes  the  principle,  but  that  the  principle  itself  is  founded 
on  the  common  law.  Cadmore's  case  cited  in  Rex  v.  Wehh,  as 
determined  in  Kelynge's  time,  establishes  this,  that  where  a 
party  is  in  execution  for  a  fine,  still  a  writ  of  levari  facias  lies 
de  l)oni8  et  catallis.  If,  therefore,  the  defendant  here  was  in 
execution  for  the  fine,  which  he  is  not,  still  this  levari  facixts 
might  issue.  I  think,  therefore,  that  we  ought  to  refuse  this 
rule. 

Bbst,  J. : 

Nothing  is  more  mischievous  than  to  bring  into  doubt  estab- 
lished principles  of  law.  It  is  an  established  principle,  that  the 
King  may  have  execution  against  body,  land,  and  goods.  That 
principle  is  applied  to  the  present  case  by  the  King  v.  Webb. 
I  have  heard  *nothing  to  impeach  the  authority  of  that  case.  It  [  •613  ] 
is  said,  that  that  case  was  decided  in  the  reign  of  Charles  the 
Second ;  but  if  that  were  an  argument,  many  cases  decided  by 
some  of  the  most  enlightened  Judges,  Lord  Hale  and  others, 
would  be  swept  away.  I  agree,  that  this  is  a  debt  of  record,  due 
to  the  King  the  instant  the  judgment  is  pronounced,  and  it 
would  be  strange  to  say,  where  a  debt  is  due,  that  there  is  no 
remedy  to  recover  it  for  the  term  of  two  years.  It  would  be 
saying,  that  in  proportion  to  the  greatness  of  the  delinquency  of 
the  offender,  would  be  the  diflSculty  of  recovering  the  penalty  : 
for  the  longer  the  Crown  is  delayed,  the  greater  will  be  the 
opportunity  given  to  the  defendant  of  defeating  that  right.  A 
doubt  upon  this  case  might  be  very  mischievous.  It  does  not 
appear  that  the  whole  debt  has  been  levied,  and  a  doubt  might 
stop  the  exertions  of  those  who  are  at  present  endeavouring  to 
recover  the  whole  sum,  and  might   prevent  the  Crown   from 
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The  Ktho    recovering    it,    by  giving    the    defendant    an    opportunity  of 
wooLP.      removing  his  property  out  of  reach.    I  am,  therefore,  of  opinion, 
that  this  rule  should  be  refused. 

Rule  refused. 


1819.  KIBKHAM   V.   MARTER 

^^^'  (2  Bam.  &  Aid.  613-617  ;  8.  C.  1  Chitty,  382.) 

r  613  ]  A.  had  wrongfully,  and  without  the  licence  of  B.,  ridden  his  horse, 

and  thereby  caused  its  death :  Held,  that  a  promiHe  by  a  third  person  to 
pay  the  damaf^  thereby  sustained,  in  consideration  that  B.  would  not 
bring  any  action  against  A.,  is  a  collateral  promise  within  the  Statute 
of  Frauds,  and  must  be  in  writing. 

The  declaration  stated,  that  one  T.  E.  Marter,  before  the 
making  of  the  promise  of  defendant,  had,  without  the  leave  or 
licence  of  the  plaintiff,  wrongfully  ridden  a  horse  of  the 
[  ♦ei*  ]  plaintiffs  in  consequence  whereof  *the  horse  died  ;  that  the 
plaintiff  had  threatened  to  commence  an  action  against  the 
said  T.  E.  M.  for  the  recovery  of  such  damages  as  plaintiff 
had  sustained,  by  reason  of  the  premises;  and  thereupon,  in 
consideration  of  the  premises,  and  that  the  plaintiff,  at  the 
request  of  defendant,  would  not  bring  any  action  against  the 
said  T.  E.  M.  for  the  cause  aforesaid,  and  that  plaintiff  would 
be  content  to  take,  for  and  on  account  of  the  said  horse,  what 
should  be  agreed  upon  between  the  defendant  and  one  A.  B., 
defendant  promised  to  pay  plaintiff  what  should  be  agreed  upon 
between  defendant  and  said  A.  B.,  for  and  on  account  of  said 
horse.  Averment,  that  plaintiff  had  brought  no  action  for  the 
cause  aforesaid,  and  that  he  was  willing  to  take,  for  and  on 
account  of  the  horse,  what  had  been  agreed  upon  between  the 
defendant  and  A.  B.,  and  that  defendant  and  A.  B.  did  agree 
that  defendant  should  pay  plaintiff  fifty  guineas  for  the  said 
horse,  and  the  bill  due  for  the  maintenance  and  keep  of  the  said 
horse,  and  that  the  same  should  be  paid  before  the  then  next 
Epsom  races.  Declaration  then  averred,  that  that  bill  before 
the  then  next  Epsom  races  was  ascertained  to  amount  to  a 
certain  sum  therein  mentioned.  Breach,  non-payment  of  the 
said  several  sums.    Plea,  general  issue. 

The  cause  was  tried  on  Thursday,  13th  May,  at  the  second 
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Middlesex  Sittings  in  this  Term,  before  Abbott,  Ch.  J.,  when  the     Ktrkham 

plaintiff  proved  a  verbal  contract,  as  laid  in  the  declaration,      mabter. 

Abbott,  Ch.  J.  thought  this  an  undertaking  for  the  default  or 

miscarriage  of  another,  within  the   Statute   of  Frauds ;    and, 

consequently,  that  the  promise  ought  to  have  been  in  writing, 

and  the  plaintiff  was  nonsuited.     The  distringas  was  returnable 

on  Monday,  the  17th.     The  motion  for  a  new  trial  was  *made       [  •6i6  ] 

on  the  21st ;   and  although  more  than  four  days  had  elapsed 

since   the   trial,  the  Court  agreed,  after  consulting  with  the 

Master,  that  such  a  motion  might  be  made  at  any  time  within 

four  days  after  the  return  of  the  distringas ;  and 

Ahraliam  now  moved  for  a  new  trial : 

The  son,  on  whose  behalf  the  promise  was  made  at  the  time 
of  making  such  promise,  did  not  owe  any  debt  to  the  plaintiff. 
This  is  not,  therefore,  an  undertaking  for  the  debt  of  another. 
The  liability  of  the  son  for  damages  was  not  created  at  the  time 
when  the  promise  was  made,  and  that  is  essential  to  bring  the 
case  within  the  Statute  of  Frauds.  In  Read  v.  Nash^  it  was 
decided,  that  a  promise  by  a  third  person  to  pay  damages,  in 
case  plaintiff  would  withdraw  his  record  in  an  action  for  an 
assiiult  and  battery,  was  not  within  the  statute.  The  Court 
thei-e  said,  "  that  the  defendant,  in  the  original  action,  was  not 
a  debtor ;  the  cause  was  not  tried ;  he  did  not  appear  to  be 
guilty  of  any  default  or  miscarriage ;  there  might  have  been 
a  verdict  for  him  if  the  cause  had  been  tried ;  he  was  never 
liable  to  the  particular  debt,  damages,  or  costs;"  and  the 
authority  of  that  case  was  afterwards  recognized  by  the  Court 
of  Common  Pleas,  in  F'ish  v.  Hutchinsan.l  BurkmireY.  Damell% 
is  an  authority  to  shew,  that  the  Statute  of  Frauds  contemplated 
only  an  engagement  to  answer  for  the  contract  and  not  for  the 
tort  of  another;  and,  therefore,  that  a  promise  to  answer  for 
the  wrong  of  another  need  not  be  in  writing. 

Abbott,  Ch.  J :  [  616  ] 

This  case  is  clearly  within  the  mischief  intended  to  be  remedied 

t  1  Wils.  305.  §  6  Mod.  249;  Ld.  Baym.  1085. 

X  2  WilB.  94. 
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KIBK&4M  by  the  Statute  of  FraudH :  that  mischief  being  the  frequent 
Mabtbr.  fraudulent  practices  which  were  too  commonly  endeavoured  to 
be  upheld  by  perjury ;  and  if  it  be  within  the  mischief,  I  think 
the  words  of  the  statute  are  sufficiently  large  to  comprehend  the 
case.  The  words  are  thes? :  **  No  action  shall  be  brought  to 
charge  a  defendant  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person."  Now  the  word 
"miscarriage"  has  not  the  same  meaning  as  the  word  **debt" 
or  "  default "  ;  it  seems  to  me-  to  comprehend  that  species  of 
wrongful  act,  for  the  consequences  of  which  the  law  would  make 
the  party  civilly  responsible.  The  wrongful  riding  the  horse  of 
another,  without  his  leave  and  licence,  and  thereby  causing  its 
death,  is  clearly  an  act  for  which  the  party  is  responsible  in 
damages ;  and,  therefore,  in  my  judgment,  falls  within  the 
meaning  of  the  word  **  miscarriage."  The  case  of  Read  v. 
Noah  is  very  distinguishable  from  tliis :  the  promise  there  was 
to  pay  a  sum  of  money  as  an  inducement  to  withdraw  a  record 
in  an  action  of  assault,  brought  against  a  third  person.  It  did 
not  appear  that  the  defendant  in  that  action  had  ever  committed 
the  assault,  or  that  he  had  ever  been  liable  in  damages ;  and  the 
case  was  expressly  decided  on  the  ground  that  it  was  an  original, 
and  not  a  collateral  promise.  Here  the  son  had  rendered 
himself  liable  by  his  wrongful  act,  and  the  promise  was  ex- 
pressly made  in  consideration  of  the  plaintiffs  forbearing  to  sue 
the  son.     I  therefore  think  that  the  nonsuit  was  right. 

4  [  «17  ]         HOLROYD,  J. : 

I  am  also  of  opinion  that  the  nonsuit  in  this  case  was  right. 
I  think  the  term  **  miscariage  '*  is  more  properly  applicable  to  a 
ground  of  action  founded  upon  a  tort  than  to  one  founded  upon 
a  contract :  for  in  the  latter  case  the  ground  of  action  is,  that 
the  party  has  not  performed  what  he  agreed  to  perform ;  not 
that  he  has  misconducted  himself  in  some  matter  for  which  by 
law  he  is  liable.  And  I  think,  that  both  the  words ''  miscarriage '" 
and  "  default  **  apply  to  a  promise  to  answer  for  another  with 
respect  to  the  non-performance  of  a  duty,  though  not  founded 
upon  a  contract.  This  case  is  certainly  within  the  mischief 
contemplated  by  the  Legislature,  and  it  appears  to  me  to  be 
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within  the  plain,  intelligible  import  of  the  words  of  the  Act  of     Kibkham 
Parliament.  Mabteb. 

Best,  J. : 

It  appears  to  me  that  this  case  is  within  the  spirit  and 
principle,  as  well  as  the  words  of  the  Act.  The  principle  of 
the  Act  is  this ;  that  where  a  man  undertakes  to  do  something 
which  by  law  he  is  not  bound  to  perform,  it  shall  be  reduced  to 
writing.  Here  the  defendant  does  undertake  to  do  something 
that  by  law  he  is  not  bound  to  do.  It  is  not  reduced  to  writing, 
and,  therefore,  that  brings  it  within  the  spirit  of  the  Act.  The 
question  is,  whether  the  words  of  the  Act  are  large  enough  to 
embrace  this  case.  There  is  nothing  to  restrain  these  words 
''default"  or  ''miscarriage;"  and  it  appears  to  me  that  each 
of  them  is  large  enough  to  comprehend  this  case. 

Rule  refused. 


The  MAKQUI8   or  CHOLMONDELEY  v.   LOKD  i8i9. 

CLINTON.t  [626] 

(2  Bam.  &  Aid.  625—642.) 

Where  A.,  in  a  conveyance  to  uses,  settled  an  estate  for  life  on 
himself,  remainder  in  tail  to  his  issue,  with  an  ultimate  limitation  to 
the  heirs  of  S.  B.  in  fee ;  and  at  the  time  of  the  settlement  A.  was  him- 
self the  right  heir  of  S.  B. :  Held,  that  this  ultimate  limitation  was 
Toid,  and  that  the  estate  after  the  death  of  A.  without  issue,  descended 
on  his  heirs  general.  Held,  also,  that  it  was  not  competent  to  go  into 
the  intention  of  the  settlor,  apparent  from  the  recital,  in  order  to  explain 
the  words  of  this  limitation,  they  being  words  of  plain  and  well-known 
import.    Batlet,  J.  dissentiente. 

The  Master  of  the  Bolls  sent  the  following  case  for  the 
opinion  of  this  Court : 

By  indenture  of  bargain  and  sale,  duly  inroUed  in  the  Court 
of  Common  Fleas,  dated  the  Ilth  June,  1781,  and  made  between 
George  Earl  of  Orford,  of  the  first  part ;  Charles  Lucas,  of  the 
second  part ;  and  Joshua  Sharpe,  of  the  third  part ;  the  said 
George  Earl  of  Orford  duly  conveyed  certain  manors  and  here- 

t  Sequel  in  H.  L.  (1821)  4  Bligh,  1  (to  be  reported  in  22  B.  B.). 
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ditaments  in  the  counties  of  Devon  and  Cornwall,  whereof  he 
was  tenant  in  tail  by  purchase,  to  the  use  of  Charles  Lucas,  his 
heirs  and  assies,  in  order  to  make  him  tenant  to  the  precipe, 
for  the  purpose  of  suflfering  two  common  recoveries,  with  double 
vouchers,  in  which  the  said  George  Earl  of  Orford  should  be 
vouched,  which  recoveries  were  thereby  declared  to  enure,  to  the 
use  of  the  said  George  Earl  of  Orford,  his  heirs  and  assigns,  for 
ever.  And  in  Trinity  Term,  1781,  two  common  recoveries,  with 
double  vouchers,  were  duly  suffered,  in  pursuance  of  the  said 
indenture  of  bargain  and  sale,  of  all  the  aforesaid  manors  and 
other  hereditaments,  in  which  recoveries  the  said  George  Earl 
of  Orford  was  vouched,  and  vouched  the  common  vouchee.  The 
said  George  *Earl  of  Orford  afterwards  executed  certain  inden- 
tures of  lease  and  release,  bearing  date  respectively  the  1st  and 
2nd  August,  1781 :  the  indenture  of  release  being  made  between 
the  Right  Hon.  George  Earl  of  Orford,  described  as  only  son 
and  heir  of  Robert  Earl  of  Orford,  by  Margaret  his  wife,  also 
deceased,  who  was  the  daughter  and  only  surviving  child  and 
heir  of  Samuel  RoUe,  late  of  Heanton,  in  the  county  of  Devon, 
Esquire,  deceased,  who  was  the  only  son  and  heir  at  law  of 
Robert  RoUe,  of  the  same  place.  Esquire,  by  Arabella  his  wife, 
who  was  the  daughter  and  one  of  the  coheirs  of  Theophilus 
Clinton,  Earl  of  Lincoln  and  Baron  of  Clinton,  also  deceased,  of 
the  one  part ;  and  Joshua  Sharpe,  Esquire,  of  the  other  part :  it 
recited  the  last  will  of  the  said  Samuel  Rolle,  so  far  as  to  shew 
the  gifts  to  his  own  sons,  and  to  his  daughters,  and  to  the  sons 
and  daughters  of  his  daughter ;  it  then  recited  that  the  said 
Samuel  Rolle  did,  in  or  about  the  month  of  November,  1719, 
depart  this  life  without  revoking  his  will,  leaving  the  said  Mar- 
garet Rolle,  his  daughter  and  only  child  him  surviving,  who 
afterwards  intermarried  with  the  said  Robert  then  Lord  Walpole, 
afterwards  Earl  of  Orford ;  and  that  the  said  Margaret,  late 
Countess  of  Orford,  did,  in  or  about  the  month  of  January  then 
last  past,  depart  this  life,  leaving  the  said  George  Earl  of  Orford 
his  son  and  only  child,  who,  by  virtue  of  the  will  of  the  said 
Samuel  Rolle,  became  entitled  to  all  his  manors,  lands,  tene- 
ments, and  hereditaments,  as  tenant  in  tail.  And  that  by 
indenture  of  bargain  and  sale  tripartite,  bearing  date  the  11th 
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day  of  June  then  last  past,  and  inroUed  in  his  Majesty's  Court 
of  Common  Pleas,  and  made  between  the  said  George  Earl  of 
Orford,  of  the  first  part ;  Charles  Lucas,  of  New  Inn,  in  the 
county  *of  Middlesex,  Gentleman,  of  the  second  part ;  and 
Joshua  Sharpe,  of  Lincoln's  Inn,  in  the  said  county  of  Middle- 
sex, Esquire,  of  the  third  part ;  the  said  George  Earl  of  Orford 
did  grant,  bargain,  and  sell  to  the  said  Charles  Lucas  and  his 
heirs,  amongst  other  lands,  the  several  lordships,  manors,  lands, 
tenements,  and  hereditaments  therein,  and  afterwards  in  the 
now  recited  indenture  of  release  particularly  mentioned,  being 
the  estate  and  inheritance  of  the  said  Samuel  BoUe,  to  hold  the 
same  to  and  to  the  use  of  the  said  Charles  Lucas,  his  heirs  and 
assigns,  for  ever,  to  the  intent  and  purpose  that  he  might  become 
a  good  and  perfect  tenant  of  the  immediate  freehold  and  inherit- 
ance of  the  said  premises,  against  whom  common  recoveries 
might  be  had  and  perfected  in  the  manner  therein  mentioned 
for  that  purpose ;  which  said  recoveries,  and  all  other  recoveries, 
fines,  and  other  assurances  of  and  concerning  the  premises  were 
thereby  declared  to  be  and  enure  to  the  use  of  the  said  George 
Earl  of  Orford,  his  heirs  and  assigns,  for  ever ;  and  that  two. 
common  recoveries  of  the  said  several  lordships,  manors,  lands, 
tenements,  and  hereditaments  in  the  counties  of  Devon  and 
Cornwall,  formerly  the  estate  and  inheritance  of  the  said  Samuel 
BoUe,  had  been  accordingly  suffered ;  but  that  the  said  George 
Earl  of  Orford  was  willing  and  desirous  that  the  same  premises 
should  continue  and  remain  in  the  family  and  blood  of  the  said 
Samuel  BoUe.  It  then  witnessed,  that  for  and  in  consideration 
of  the  natural  love  and  affection  which  the  said  George  Earl  of 
Orford  had  and  bore  unto  his  relations,  the  heirs  of  the  said 
Samuel  Bolle,  and  to  the  intent  that  the  manors,  messuages, 
lands,  tenements,  and  hereditaments,  thereinafter  mentioned, 
*might  remain,  continue,  and  be  in  the  family  and  blood  of  his 
late  mother,  the  said  Margaret  Countess  of  Orford,  on  the  side 
or  part  of  her  said  father,  the  said  Samuel  Bolle,  for  a  nominal 
consideration,  he  the  said  George  Earl  of  Orford,  did  grant, 
bargain,  sell,  release,  and  confirm,  to  the  said  Joshua  Sharpe, 
and  to  his  heirs,  the  aforesaid  manors  and  hereditaments,  in  the 
counties  of  Devon  and  Cornwall,  and  then  described  the  parcels 
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thuB :  "All  and  singular  the  aforesaid  premises  were  formerly 
the  estate  and  inheritance  of  the  said  Samuel  Bolle,  deceased  ;  " 
and  then  added,  "  and  all  other  the  manors,  lands,  tenements, 
tythes,  and  hereditaments,  of  him  the  said  George  Earl  of  Orford, 
with  their  and  every  of  their  rights,  members,  and  appurtenances 
whatsoever,  which  were  the  estate  and  inheritance  of  the  said 
Samuel  BoUe,  situate,  lying,  and  being  in  the  several  towns^ 
parishes,  hamlets,  and  places  aforesaid,  and  every  or  any  of 
them,  or  elsewhere,  in  the  said  counties  of  Devon  and  Cornwall ; 
to  hold  to  the  said  Joshua  Sharpe,  his  heirs  and  assigns,  to,  for, 
and  upon  such  uses,  trusts,  intents,  and  purposes,  and  by  and 
under  such  limitations,  powers,  provisoes,  and  agreements,  as 
were  thereinafter  limited,  declared,  or  mentioned,  of  and  con- 
cerning the  same,''  and  the  uses  were  declared  in  these  words  : 
"  To  the  use  and  behoof  of  the  said  George  Earl  of  Orford,  for 
and  during  his  natural  life,  without  impeachment  of,  and  with 
full  power  to  do  and  commit  any  manner  of  waste  on  the  said 
premises,  or  any  part  or  parts  thereof ;  and  from  and  after  his 
decease,  to  the  use  and  behoof  of  the  heirs  of  the  body  of  him 
the  said  George  Earl  of  Orford,  lawfully  to  be  begotten,  and,  in 
default  of  such  issue,  to  the  use  and  behoof  of  such  person  or 
persons,  *for  such  estate  or  estates,  rights  and  interests,  and  to, 
for,  and  upon  such  uses,  trusts,  intents,  and  purposes,  and  sub- 
ject to  such  provisoes,  conditions,  and  agreements,  as  the  said 
George  Earl  of  Orford,  by  any  deed  or  writing,  or  by  his  last  will 
and  testament  in  writing,  by  him  duly  executed,  in  the  presence 
of,  and  attested  by  two  or  more  credible  witnesses,  should  declare, 
limit,  direct,  or  appoint;  and,  in  default  of  such  declaration, 
limitation,  direction,  and  appointment,  to  the  use  of  the  right 
heirs  of  the  said  Samuel  Bolle  for  ever,  and  to,  for,  or  upon  no 
other  use,  intent,  or  purpose  whatsoever  :  Provided  always,  and 
it  was  thereby  declared  and  agreed,  and  it  was  the  true  intent 
and  meaning  of  these  presents,  that  it  should  and  mi|:;ht  be 
lawful  to  and  for  the  said  George  Earl  of  Orford,  at  any  time  or 
times  hereafter,  during  his  natural  life,  by  any  deed  or  deeds, 
writing  or  writings,  under  his  hand  and  seal,  duly  executed  in 
the  presence  of,  and  attested  by  two  or  more  credible  witnesses, 
or  by  his  last  will  and  testament  in  writing,  attested  as  aforesaid. 
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from  time  to  time,  and  at  all  times  thereafter,  to  alter,  revoke,  or 
make  void  all  or  any  of  the  estates,  uses,  and  limitations  therein- 
before specified  or  limited,  and  also,  by  the  same  cr  any  other 
deed  or  deeds,  writing  or  writings,  or  by  his  last  will  and  testa- 
ment, so  executed  and  attested  as  af:)resaid,  to  limit  or  declare 
any  other  or  new  use  or  uses  of  all  and  singular  the  said  manors, 
lands,  tenements,  hereditaments,  and  premises,  or  any  part  or 
parts  thereof,  at  his  free  will  and  pleasure,  and  as  to  him  the 
said  George  Earl  of  Orford  should  seem  meet ;  and  also  from 
time  to  time,  and  at  all  or  any  time  or  times  during  his  life,  to 
grant,  charge,  lease,  demise,  or  convey  all  and  singular  the  afore- 
said manors,  lands,  tenements,  hereditaments,  "^and  premises,  or 
any  of  them,  or  any  part  or  parcel  thereof,  to  any  person  or  per- 
sons, according  to  his  own  free  will  and  pleasure,  either  in  fee- 
simple  or  for  life  or  lives,  or  any  number  of  years  determinable 
on  the  death  of  any  person  or  persons,  or  for  any  number  of 
years  absolute,  in  possession,  reversion,  or  by  way  o:  future 
interest,  and  in  such  form,  manner,  and  sort  as  the  said  George 
Earl  of  Orford  should  think  fit  and  proper ;  all  and  singular 
which  said  grants,  charges,  leases,  demises,  and  conveyances  of 
the  premises,  or  any  part  thereof,  should  be  good  and  effectual, 
to  all  intents  and  purposes."  On  the  5th  of  December,  1791, 
George  Earl  of  Orford  died  without  issue,  and  intestate,  and 
without  having  altered  or  revoked  the  limitations  contained  in 
the  indenture  of  the  2nd  August,  1781.  At  the  date  of  that 
indenture,  George  Earl  of  Orford  himself  was  the  right  heir  of 
Samuel  BoUe.  At  his  death,  Bobert  George  William  Trefusis 
was  the  right  heir  of  Samuel  Bolle,  and  the  heir  of  George  Earl 
of  Orford,  on  the  part  of  his  mother,  the  daughter  of  the  said 
Samuel  Bolle ;  and  there  was  an  heir  of  the  said  George  Earl  of 
Orford,  ex  parte  patema. 

This  case  was  twice  argued ;  first  in  Michaelmas  Term  last  by 
Richardson,  for  the  plaintiff,  and  Preston,  for  the  defendant ; 
and,  secondly,  in  this  Term,  by  Shadwell,  for  the  plaintiff,  and 
Copley,  Serjt.  for  the  defendant. 
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Richardson  and  Sliadwell,  for  the  plaintiff  : 
The  question  is,  whether  Mr.  Trefusi;,  took  any  estate  under 
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this  limitation  in  George  Earl  of  Orford's  settlement.  It  ap- 
pears, that  George  Earl  of  Orfoid  was  tenant  in  tail  by  purchase, 
and  consequently,  by  the  recovery  which  *wa8  suffered,  and 
which  enlarged  his  estate  tail  into  a  fee,  the  estate  would,  by 
law,  descend  not  to  his  heirs  ex  parte  materna,  as  would  have 
been  the  case  had  he  been  tenant  in  tail  by  descent,  but  to  his 
heirs  general,  Martin  v.  Strachan^\  Roe  v.  Baldwere^\  Abbot  v. 
Burton,%  Under  these  circumstances,  he  made  the  settlement 
on  which  the  question  arises,  by  which  he  limited  the  estate 
first,  to  his  own  use  for  life,  and  alter  his  decease,  to  the  use  of 
the  heirs  of  his  own  body,  and,  in  default  of  such  issue,  to  the 
use  of  such  persons  as  be  might  by  deed  or  will  appoint ;  and 
then  to  the  use  of  the  right  heirs  of  Samuel  Rolle  for  ever.  Now, 
as  George  Earl  of  Orford  was  himself  right  heir  of  Samuel  Rolle, 
at  the  time  when  this  deed  was  executed,  this  latter  limitation 
may  be  properly  considered  as  tantamount  to  a  limitation  of  the 
estate  to  his  own  right  heirs.  And  it  wab  decided  in  Bingham's 
case,;,  The  Earlof  Bedjord's  case,1i  and  2  RoUe's  Abridgment,! f 
that  a  man  cannot  make  his  own  right  heir  a  purchaser,  and 
that  such  a  remainder  is  void.  Then  this  limitation  is  in  fact 
part  of  the  old  use,  still  remaining  in  George  Earl  of  Orford, 
and  if  t  o  it  will  descend  lo  his  heirs  general.  But  it  is  said, 
that  this  being  a  conve}  ance  to  uses,  must  be  construed  differ- 
ently from  a  common  law  conveyance.  That  is,  however,  not 
the  law.  For  in  Tajmer  v.  Mer>ott  1 1  the  rule  was  distinctly  laid 
down  by  Lord  C.  J.  Willes,  that  a  conveyance  to  uses  was  not 
to  be  construed  as  a  will,  according  to  the  intention  of  the 
parties,  but  as  a  common  law  conveyance;  and  he  expressly 
disclaims  the  *doctrine  in  Leiffh  v.  Biave.^^  Lord  Kenton,  in 
Allpa88  V.  W(itkin8,\,  \\  speaking  on  this  point,  says,  that  a  deed  to 
uses  must  be  construed  as  a  common  law  conveyance ;  and 
again,  in  I  Joe  v.  M  organ, %^  he  says,  **  Soon  after  the  Statute  of 
Uses,  an  attemi  t  was  made  to  introduce  a  different  construction 


t  1  Wils.  66. 

I  2  K.  R.  o50  (5  T.  R.  104). 

§  Salk.  590. 

i|  2  Coke,  91. 

%  Poph.  o. 


t  f-  415,  D.  pi.  1,  tit.  Remaiuder. 

ij  Willes,  177. 

§j  Cai-th.  343. 

Ill  8T.  R.  516,  519. 
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on  deeds  to  uses,  from  that  which  was  put  on  common  law  con- 
veyances ;  but  that  attempt  failed  of  success,  and  the  same  rule 
of  construction  applies  to  both.''  The  attempt  to  which  Lord 
Eenyon  alluded,  was  in  the  case  of  Ahrahavi  v.  TwiggA  Then 
if  this  be  so,  it  remains  to  Le  considered  how  this  limitation 
would,  in  a  common  law  conveyance,  be  construed.  In  com- 
menting on  Littleton,  s.  30,  Lord  Coke  puts  this  case.  ''  If  a 
man  hath  issue  two  daughters,  and  dieth  seised  of  two  acres  of 
land  in  fee-simple,  and  the  one  coparcener  giveth  her  part  to  her 
sister  and  the  heirs  of  the  body  of  her  father,  in  this  case,  the 
donee  hath  an  estate  tail  in  the  moiety  of  the  donor's  part,  for 
the  donee  is  not  the  entire  heir,  but  the  donor  is  heir  with  the 
donee ;  and  she  cannot  give  to  the  heirs  of  her  own  body,  and 
the  donee  hath  the  other  moiety  of  her  sister's  part  for  life."t 
There  the  gift  fails  as  to  that  part  of  which  the  donor  is  heir, 
such  limitation  being  void.  That  is  exactly  a  case  in  point.  In 
Rigden  v.  VaUier^%  where  the  question  was  only  whether  the 
words  of  the  limitation  created  a  tenancy  in  common,  the  judg- 
ment of  Lord  Hardwickb  (if  indeed  it  can  be  considered  as  a 
final  judgment,  inasmuch  as  he  offered  to  send  a  case  to  be 
argued  before  two  common  law  Judges,)  proceeded,  on  the 
ground  *that  the  words  there  were  words  of  regulation  or  modi- 
fication and  not  of  limitation.  The  same  observation  applies  to 
Fisher  v.  W'igg.W  But  in  Idle  v.  Cooke,%  where  the  question 
turned  on  words  of  limitation,  the  Court  came  to  a  different 
conclusion.  Then,  considering  this  as  a  deed  at  common  law, 
the  intention,  if  it  were  even  clearly  expressed  in  this  recital, 
which  it  IS  not,  still  could  have  no  operation  in  construing  the 
words  of  the  limitation  in  the  liaheiuiuvu  In  Sheppard's  Touch- 
stone, 75,  76,  it  is  laid  down,  that  a  recital  is  tLe  setting  down, 
or  report,  of  something  done  before,  and  that  it  is  not  an  essen- 
tial part  of  the  deed.  Lord  Coke  mentions  eight  parts  of  a 
deed ;  first,  the  premises  which  include  the  names  of  the  parties, 
and  the  description  of  the  lands  granted ;  second,  the  habendum ; 
third,  the  tenendum;  fourth,  the  reddendum;    fifth,  the  clause 
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of  warrantry;  sixth,  the  in  cnjus  rei  testimonivm ;  seventh,  the 
date;  eighth,  the  clause  his  testUmst.  And  in  Litt.  s.  871,  Co. 
Litt.  229  b.,  the  precedent  of  a  deed  is  ^iven,  which  contains  no 
recital ;  and  Lord  Coke,  in  his  comment,  says,  that  there  are 
three  general  parts  of  a  deed,  the  premises,  the  habendum^  and 
the  in  cvjus  rei  testimonium.  Now,  if  it  were  true,  that  the 
recital  could  be  introduced  in  order  to  control  the  deed,  it  is 
surely  very  strange  that  it  should  have  been  thus  wholly  omitted 
to  be  considered  as  a  part  of  the  deed  by  these  eminent  persons. 
It  can,  therefore,  have  no  effect  upon  a  clear  limitation  like  the 
present.  It  is  to  be  observed,  that  the  argument  on  the  other 
side  is  contrary  to  the  policy  of  the  law  which  favours  the  vesting 
of  estates,  by  construing  these  words  as  limiting  a  future 
estate.  That  such  is  the  policy,  appears  from  *Purefay  v. 
Rogersy^  Doe  v.  Maxep,l  and  Sheffeild  v.  Ratcliffe%\  and,  as 
to  the  intention  of  George  Earl  of  Orford,  as  expressed  in  this 
recital,  on  which  so  much  stress  is  laid,  it  is  by  no  mea^s 
clear.  The  case  then  stands  thus.  This  limitation,  although 
found  in  a  conveyance  to  uses,  must  be  construed  as  if  in  a 
common  law  conveyance.  If  so,  then,  according  to  the  plain 
words,  and  according  to  the  policy  of  the  law  which  favours 
the  vesting  of  estates,  it  must  be  construed  as  a  limitation 
to  the  settlor  himself,  which  by  a  rule  of  law  is  void.  The 
consequence  is,  that  the  reversion  remained  undisposed  of 
by  the  settlement,  and  descended  on  the  heirs  general  of 
George  Earl  of  Orford. 


Copleyy  Serjt.  and  Preston,  for  the  defendant : 

This  limitation  is  tn  such  a  person  as  should  be  the  heir  of 
Samuel  BoUe  at  the  time  of  the  failure  of  issue  of  George  Earl  of 
Orford.  In  order  to  establish  that  point  it  is  necessary  to 
examine  this  deed,  and  to  discover  the  intention  of  the  party. 
It  begins  by  deducing  Lord  Orford's  pedigree  from  Theophilus 
Lord  Clinton,  through  Samuel  RoUe ;  and  after  reciting  that  the 
property  in  question  came  to  him  by  the  will  of  Samuel  Rolle, 
and  that  a  recovery  had  been  suffered,  proceeds  to  state  that  the 
said  George  Earl  of  Orford  was  willing  and  desirous  that  the 
t  2  Saund.  380.  J  12  East,  689.  604.  §  Hob.  338. 


VOL.  XXI.]      1819.     K.  B.     2  B.  &  ALD.  684—636. 


427 


Bame  premises  should  continue  and  remain  in  the  family  and 
blood  of  the  said  Samuel  RoUe,  and  then  witnesses,  that  in  con- 
sideration of  the  natural  love  and  affection  which  he  bore  to  his 
relations,  the  heirs  of  Samuel  Rolle,  and  in  order  that  the 
manors,  &c.  might  remain  and  continue  in  the  family  *and  blood 
of  Margaret  Countess  of  Orford,  on  the  side  or  part  of  her  father 
Samuel  Rolle,  the  said  George  Earl  of  Orford  did  grant,  &c. 
Now  nothing  can  be  more  marked  than  the  intention  here.  It 
was  obviously  his  design  that  this  estate,  and  the  title  of  Clinton, 
should  go  together;  for  the  pedigree  is  deduced,  not  merely 
from  Samuel  Rolle,  but  through  him  from  Theophilus  Lord 
Clinton.  Then  the  next  recital  shews  that  the  recovery  had 
defeated  that  object,  by  making  the  estate  descendible  to  his 
heirs  general ;  and  it  was  to  remedy  this  that  the  settlement  was 
made.  But  if  by  the  ultimate  limitation  to  the  right  heirs  of 
Samuel  Rolle,  the  Court  hold  that  the  settlor  himself  was  meant, 
it, would  defeat  this,  which  was  the  only  object  of  the  settlement, 
by  still  making  the  heirs  general  take  the  estate.  It  is  impos- 
sible to  suppose  that  he  could  have  meant  to  describe  himself  by 
that  circumlocution.  It  must,  however,  be  admitted,  that  it  is 
not  sufficient  to  shew  that.  The  argument  must  go  further,  and 
shew  who  was  meant  by  that  expression.  The  first  step  is  this  ; 
if  it  did  not  mean  the  right  heirs  of  Samuel  Rolle,  at  the  time  of 
executing  the  settlement,  it  must  have  meant  the  right  heirs  of 
Samuel  Rolle  at  some  future  period.  Then,  if  so,  at  what 
period?  His  object  was  that  the  estate  might  remain  and  con- 
tinue in  the  family  and  blood  of  Samuel  Rolle  ;  and  to  effectuate 
that  he  made  the  settlement.  He  first  gives  himself  an  estate 
for  life,  and  he  then  makes  a  limitation  to  his  issue.  Now  during 
his  life  and  that  of  his  issue  the  object  would  still  continue 
accomplisheJ.  But  after  his  issue  became  extinct,  the  estate 
would,  according  to  law,  have  gone  to  his  heirs  general ;  and  it 
was  to  avoid  this  consequence  that  the  limitation  is  introduced. 
♦Then  that  most  distinctly  points  out  the  period  to  be  when  the 
settlor  and  his  issue  are  extinct.  It  is  then  that  this  remainder 
is  to  vest  in  the  individual  who  shall  then  be  the  heir  of  Samuel 
Rolle.  And  the  power  of  appointment  reserved  by  George  Earl 
of  Orford  is  not  inconsistent  with  this  idea.     But  it  is  said,  why 
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may  he  not  have  intended  the  late  Lord  Clinton  as  persona 
designata  by  this  description  ?  That  is  impossible ;  for  he 
deduces  his  own  pedigree  as  eldest  son  of  the  only  child  of 
Samuel  Eolle  ;  and,  therefore,  he  must  have  known  that  he  was 
himself  the  heir.  Then  reliance  is  placed  on  the  words  "  natural 
love  and  affection,**  as  being  applicable  to  existing  persons  only. 
But  what  difficulty  is  there  in  conceiving  that  love  to  existing 
persons  may  be  well  shewn  by  vesting  an  estate  in  their  descen- 
dants? These  are  the  principal  objections  which  have  been 
made  to  the  clearness  of  the  intention  as  expressed  in  the  deed  ; 
and  they  do  not  seem  entitled  to  much  weight.  If  so,  the  con- 
struction consonant  to  the  settlor's  intention  is  this,  that  the 
estate  was  to  vest  in  the  person  who  should  be  heir  of  Samuel 
RoUe  at  the  time  of  the  failure  of  the  issue  of  the  settlor.  If  the 
limitation  had  been  worded  *'  to  the  use  of  the  then  right  heirs 
of  Samuel  BoUe,*'  it  would  have  been  quite  clear;  and  the 
intention  supp.ies  that  word.  On  the  other  side,  it  must  be 
construed  as  if  it  were  the  now  right  heirs  of  Samuel  Bolle. 
Having  ebtablished  this  pomt,  the  next  question  will  be,  whether 
there  is  any  rule  of  law  which  prevents  its  adoption  ?  It  is  said, 
and  it  must  be  admitted  to  be  true,  that  the  law  favours  the 
vesting  of  estates;  but  that  is  not  so  where  the  intention  is 
clearly  otherwise:  hoe  *v.  Maxey.\  All  instruments  must  be 
construed  according  to  the  intention  of  the  parties.  Lord  Ch.  J. 
WiLLBS,  in  deli\ering  judgment  in  the  case  of  Smith,  dem. 
Dormer,  v.  Packhumtjl  lays  down  several  maxims  as  to  the  con- 
struction ot  deeds ;  the  first  of  which  is,  that  the  end  and  design 
of  the  deed  should  take  effec.  rather  than  the  contrary.  And, 
again,  '*  such  construction  should  be  made  as  is  most  agreeable 
to  the  intention  ot  the  grantor.  The  words  are  not  the  principal 
things  in  a  deed ;  but  the  intent  and  design  of  the  grantor." 
And  he  adds,  that  tuese  are  the  rules  laid  down  by  Plowdbn, 
Coke,  and  Hale,  and  that  the  law  commends  the  astutia  of  the 
Judges  in  construing  the  words  in  such  a  manner  as  shall  best 
answer  the  intent.  On  these  principles  that  case  was  decided. 
The  same  doctrine  will  be  found  in  Lisle  v.  Gray,%  where,  to 
carry  the  manifest  intention  of  the  grantor  into  effect,  the 
t  12  East,  589,  604.  X  3  Alk.  at  p.  136.  §  2  Lev.  223. 
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words  "heirs  male"  were  construed  as  **8on8."  Again,  in 
Moore  v.  Magrath,^  Lord  Mansfield  expresses  himself  to  the 
same  effect,  and  argues  there  from  the  recital,  which  shews 
that  the  argument  on  the  other  side  is  not  correctly  founded. 
Lord  Mansfield  calls  it  the  key  to  the  deed.  The  same  rule  of 
construction  is  found  in  the  Earl  of  ClanrickanVs  case,  I  where 
**  those  Judges  are  exceedingly  commended  who  are  curious 
and  almost  subtle  to  invent  reasons  and  means  to  make  acts 
according  to  the  just  intent  of  the  parties."  And  in  Ginger, 
dem.  White,  v.  White, %  it  is  said,  ^^  verba  intentioni  et  non  e 
contra  debent  inaervire,''  Wright  v.  Kevip,\\  Hodgson  v.  Bussey,^ 
*and  Cartwright  v.  Wright,^  \  are  to  the  same  effect.  And 
the  Judges  will,  in  order  to  satisfy  the  intention,  transpose, 
substitute,  and  even  insert  words.  In  Doran  v.  Ko88,ll  Lord 
Thurlow  construed  the  word  "  her  "  as  **  his,"  and  intimated, 
that  if  he  could  clearly  see  the  party's  intention,  he  would 
substitute  one  word  for  another.  The  case  of  Watson  v. 
Foxon  §  §  arose  on  a  will,  but  the  others  are  all  cases  of  com- 
mon law  conveyances.  There  is,  therefore,  no  necessity  for 
resorting  to  the  argument  that  this  is  a  deed  to  uses.  In 
some  respects,  however,  it  is  clear,  that  a  conveyance  to  uses 
is  construed  differently  from  a  common  law  conveyance.  As, 
for  instance,  Swaine  v.  Burton,]^  ||  a  man  may  there  limit  to  the 
use  of  his  own  right  heirs,  and  the  limitation  will  not  be  void, 
as  in  a  common  law  conveyance.  But  it  is  said,  the  word 
**  heirs  "  is  too  strong,  and  not  capable  of  qualification.  Bur- 
ch^tt  V.  Durdant,%%  James  v.  Richardson,^  t  +  Lisle  v.  Gray, 1 1  I 
Peacock  v.  Spooner,^^^  Daffome  v.  Goodman,\\\\\^  Darbison  v. 
Beautnont,%^.^  and  Goodwright  v.  White,U\^  are,  however,  cases 
to  the  contrary,  and  shew,  that  it  may  be  qualified  by  the 
intention  apparent  on  the  face  of  the  deed.     The  strongest  cases 
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on  this  point  are  Cranmer's  case,!  and  Spark  v.  Spark.l 
In  the  former,  a  reversioner  in  fee  of  a  lessee  for  term  of  years, 
granted  the  reversion  in  fee  by  deed,  to  the  use  of  the  grantor 
himself  for  life,  and  after  his  death  to  the  execators  of  the 
grantor.  And  it  was  held,  that  the  executors  took  as  purchasers. 
In  the  latter,  where  *the  lease  was  by  a  third  person  to  W.  S. 
for  eighty  years,  if  he  should  so  long  live,  remainder  to  his  exe- 
cutors for  forty  years,  the  decision  was  different,  and  this  reason 
assigned,  because,  in  CranmevB  case  it  is  limited,  by  way  of  use, 
and  by  the  grantor  himself,  so  that  he  shews  his  own  intent. 
That  cas3  is  almost  precisely  in  point  to  this ;  for  the  executors, 
with  respect  to  a  chattel  interest,  are  as  the  heirs  with  respect 
to  a  freehold :  and  this  is  limited  by  way  of  use,  and  by  the 
grantor  himself,  so  that  he  shews  his  own  intent.  The  heirs  of 
Samuel  BoUe  in  this  deed  are  as  the  heirs  of  I.  S. ;  and  so  the 
case  is  taken  out  of  the  rule  in  Shelley's  case :  and,  if  not  within 
the  letter  of  that  rule,  according  to  Lord  Mansfield,  it  is  de- 
parted from  in  favour  of  intention.  Doe  v.  Laming, %  Webh 
V.  Heiring.l  There  is  also  another  class  of  cases,  where  the 
heir,  though  not  very  heir,  has  been  held  to  take  under  that 
description.  Neucomen  v.  Barkham,^  WiUs  v.  PaZmer, tt  Baker 
V.  Wall^l  \  Pybus  v.  Mitfoi'd^  §  In  the  latter  case,  the  heirs  of 
the  lody  of  the  covenantor's  second  wife  were  held  to  be  a  good 
name  of  purchase ;  and  so  here  the  heirs  of  Samuel  BoUe  will 
be  a  good  name  of  purchase.  As  to  Goodtitle  v.  PngKl,  ||  the 
principle  there  laid  down  is  in  favour  of  the  argument  for  the 
defendant.  That  case  turned  upon  the  intention,  and  it  was 
decided,  on  the  ground  that  it  was  not  clear  who  was  to  take, 
and,  therefore,  the  heir  was  not  disinherited ;  but  here  the 
intention  is  clear,  and  it  is  also  clear  who  the  person  is  who  was 
intended  to  take.  ♦The  whole,  in  fact,  turns  upon  that  point. 
If  the  intention  be  clear,  as  it  is,  there  is  no  rule  of  law  which 
prevents  the  Court  from  carrying  it  into  effect. 


t  Dyer,  309. 

t  Cro.  El.  666. 

§  2  Burr.  1107. 

II  2  Bulstr.  196 ;  1  Boll.  Rep.  436. 

%  2  Vern.  729. 


+t  5  Burr.  2615. 
tX  1  Str.  41. 
§§  Ventr.  378. 
I II  3  Bro.  P.  C. 
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likhardson  and  Shadivell,  in  reply : 

The  numerous  cases  cited  on  the  other  side  will  be  found  all 
reducible  to  one  class,  viz.  where  the  words  of  the  limitation  are 
ambiguous.  No  doubt,  in  such  a  case,  the  Court  will  resort  to 
the  intention  to  explain  such  ambiguous  words.  But  here  the 
words  taken  »impliciter  are  perfectly  unambiguous ;  and  it  is  only 
by  arguments  upon  the  deed  itself,  that  any  doubt  as  to  their 
meaning  is  first  raised  and  then  settled.  If  it  were  necessary  to 
go  into  the  intention,  it  might  easily  be  shewn  how  doubtful  it 
is ;  and  as  to  the  object  of  the  continuance  of  this  estate  in  the 
blood  of  the  Holies,  the  moment  the  fee  vested  in  the  person  who 
should  be  heir  after  the  failure  of  issue  of  Lord  Orford,  it  is 
obvious  that  he  might  dispose  of  the  fee,  and  defeat  the  continu- 
ance of  the  supposed  object.  If  this  limitation  be  only  doubtful, 
it  is  sufficient,  for  the  heir  at  law  is  not  to  be  disinherited  by  a 
doubtful  limitation.  But  it  is  clear,  and  clearly  void  in  point  of 
law. 

Citr.  adv,  vult. 


481 

Cholmok- 

DELET 
V, 

Clinton. 


The  Judges  differing  in  opinion,  the  following  certificates  were 
afterwards  sent  to  the  Master  of  the  Rolls : 

**  This  case  has  been  argued  before  us  by  counsel ;  and  con- 
sidering that  the  words  *  the  right  heirs  of  Samuel  RoUe '  are 
words  of  plain  and  well-known  import,  and,  according  to  that 
import,  must  denote  George  Earl  of  Orford,  the  settlor,  we  think 
that  Robert  George  *  William  Trefusis,  afterwards  Lord  Clinton, 
took  no  estate  under  the  said  indenture  of  the  2nd  of  August, 
1781.  Supposing  a  different  construction  might  be  put  upon 
those  words  in  a  deed,  and  that  they  might  be  held  to  desig- 
nate some  other  person,  in  order  to  carry  into  effect  a  mani- 
fest intention  on  the  part  of  the  settlor,  yet  we  do  not  collect 
with  certainty,  from  the  language  of  the  deed,  what  other 
person  the  settlor  intended  to  designate  by  those  words. 


I  ^641  ] 


**  C.  Abbott. 

"  G.    S.    HOLROYD. 

"  W.  D.  Best." 
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Cholmon 

DELET 

Clinton. 


[  ♦642  ] 


"  This  case  has  been  twice  argaed ;  and  considering  that  it 
appears  by  the  indenture  of  2nd  August,  1781,  that  the  said 
George  Earl  of  Orford  knew  himself  to  be  the  then  heir  of  Samuel 
BoUe  ;  considering  also,  that  during  the  life  o'  the  said  George 
Earl  of  Orford,  or  so  long  as  there  should  be  any  issue  of  his 
body,  no  person  could  legally  come  within  the  description  of 
right  heir  of  Samuel  Bolle  but  the  said  George  Earl  of  Orford 
and  his  issue,  who  were  of  the  united  line  of  Walpole  and  B^lle, 
and  were  all  provided  for  by  the  estate  tail,  created  by  that  in- 
denture ;  considering  also  that  it  appears  plainly,  by  that  inden- 
ture, that  the  said  George  Earl  of  Orford  meant  to  provide  for 
the  separate  line  of  Bolle,  that  no  person  of  that  separate  line 
could  come  within  the  description  of  right  heir  of  Samuel  Bolle, 
till  the  united  line  should  be  exhausted,  and  that  a  limitation,  by 
way  of  remainder  to  heirs  or  children,  is  not  necessarily  confined 
to  such  persons  as  are  within  that  description  at  the  time  the 
limitation  is  created :  I  *am  of  opinion,  that  the  efifect  of  the 
indenture  of  2nd  August,  1781,  was  to  vest  in  the  said  George 
Earl  of  Orford  an  estate  in  tail  general,  with  remainder  (if  h^ 
should  make  no  appointment)  to  such  person  as,  at  the  expira- 
tion of  that  estate  tail,  should  be  right  heir  of  Samuel  Bolle  in 
fee ;  and,  consequently,  that  the  said  Bobert  George  William 
Trefusis  took  an  estate  in  fee  under  the  said  indenture. 


J.  Baylby." 
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K.   B.   TRINITY    TERM. 


'1  HE  KING  V.  THE   SEVERN  and  WYE  RAILWAY        i8i9. 

COMPANY.t  [  646  ] 

(2  Barn.  &  Aid.  646—652.) 

Where  a  railway  was  made  under  the  authority  of  an  Act  of  Parlia- 
ment by  which  the  proprietors  were  incorporated,  and  by  which  it  was 
provided  that  the  public  should  have  the  beneticial  enjo^nnent  of  the 
same,  the  company  having  afterwards  taken  up  the  railway :  Held,  that 
a  mandamus  might  issue  to  compel  the  company  to  reinstate  and  lay 
down  again  the  railway. 

W.  E.  Ta  unton  had  obtained  a  rule,  calling  upon  the  Severn 
and  Wye  Railway  and  Canal  Company  to  shew  cause  why  a  writ 
of  mandamus  should  not  issue,  directed  to  them,  commanding 
them  to  reinstate,  lay  down  again,  and  maintain  part  of  a  certain 
railway  or  tram-road,  by  them  theretofore  made  under  the 
authority  of  certain  Acts  of  Parliament,  from  or  near  a  place 
called  Miry  Stock  to  the  summit  of  Churchway  Engine,  and 
which  had  been  taken  up  and  destroyed  by  the  Company.  It 
appeared  by  the  aCBdavits  that  the  Company  had  been  incorpo- 
rated by  two  Acts  of  Parliament,  the  49  &  50  Geo.  III.,  and  were 
empowered  to  make  and  maintain  a  railway  or  tram-road,  pass- 
able for  waggons  and  other  carriages  from  and  to  certain  places 
mentioned  in  the  Act,  and,  among  others,  from  or  near  a  place 
called  Miry  Stock  to  the  summit  of  Churchway  Engine,  in  his 
Majesty's  forest  of  Dean  ;  that  they  were  empowered  to  raise 

+  This  case  must  be  applied  with  proposition  that  when  a  railway  is 

caution,   after  the  decision  of    the  opened  there  is  a  duty  towards  per- 

Uouse  of  Lords  in  Philltp  v.  Kdin-  sons  using  it  t )    maintain    it.     Of 

burgh,  I^erth  ik  Dundee  Ry.  Co.  {ISol)  these,   Parnahy   v.  Lancaster    Catuil 

2  Macq.  514,  and  of  the  Exchequer  Co.  (Ex.  Ch.  1839)  11  Ad.  &  Ll.  223, 

Chamber  in  B.  v.  Ycyrk  and  N.  Mid-  is  the  type.     The  case  of  Gardner  v. 

/and  By.  Co.  (1853)  1  E.  &  B.  851,  15  London,   Chatham   &  Dover  By.    Co. 

L.J.Q.B.379.  But  5H<«re  whether  the  (1867)  L.  11.  2  Ch.  201,  36  L.  J.  Ch. 

oi)eningof  the  railway  forpublic  traffic  323,  appears  to  suppoit  the  proposition 

does  not  convert  the  power  into  a  pub-  that  there  is  a  public  duty,  and  not 

lie  duty  to  maintain  it.    The  above  merely  an  implied  contract  with  the 

case  would  appear  to  be  authority  for  persons  who  happen  to  use  the  rail- 

the  proposition  that  it  is.     There  are  way. — R.  C. 
numerous  cases  which  support  the 

R.R. — VOL.  XXI.  F  P 
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The  Kino  money  for  that  purpose,  and  to  apply  th^  same  towards  making 
The  8EVEBN  and  completing  the  railway,  and  to  receive  certain  rates  of  ton- 
BAHiWAY  f 0  "^8®  ^^^  goods  carried  along  the  railway  ;  and  all  persons  were 
to  have  free  liberty  to  pass  upon  and  use  the  railways  with  wag- 
gons or  other  carriages,  constructed  as  therein  described,  upon 
payment  of  the  rates ;  and  it  was  provided,  that  if  the  Company 
did  not  complete  the  railway  within  three  years,  the  Act  was  to 
be  no  longer  in  force.  It  appeared  that  the  Company  did  com- 
plete the  railway  within  that  time,  and  that  they  received  tolls 
[  •647  ]  *for  the  passaf^e  of  carriages  over  that  part  of  the  railway  which 
extended  from  Miry  Stock  to  the  summit  of  Churchw^ay  Engine, 
which  part,  for  some  time  after  the  making  of  it,  was  used  by  the 
public,  who  experienced  the  convenience  proposed  by  the  pro- 
moters of  the  works.  The  afiB'^avits  then  stated  that  the  leading 
members  of  the  Company  having  become  the  owTiers  of  collieries 
situate  on  another  branch  of  the  railroad,  the  Company,  a  short 
time  after  the  branches  had  been  completed,  for  the  purpose  of 
preventing  competition  from  the  collieries  communicating  with 
that  branch  of  the  railway  extending  from  Miry  Stock  to  the 
summit  of  Churchway  Engine,  determined  to  render  that  branch 
of  the  railroad  impassable,  and  caused  the  iron  tram-plates 
thereon,  for  a  space  of  several  hundred  yards,  to  be  taken  up, 
and  thereby  destroyed  that  branch;  whereby  the  public,  and 
particularly  persons  possessing  collieries  in  that  part  of  the  forest 
of  Dean  which  lies  contiguous  to  the  last-mentioned  branch,  had 
been  deprived  of  the  benefit  of  using  that  branch  of  the  railway. 
The  affidavits  then  stated  that  application  had  been  made  to  the 
Company  to  reinstate  the  tram-plates,  but  that  they  had  refused 
so  to  do. 

Scarlett  and  Puller  now  shewed  cause  : 

This  is  clearly  a  public  and  not  a  private  highway,  for  it  is 
common  to  all  the  King's  subjects  to  pass  over  it  with  carriages 
constructed  in  a  particular  mode ;  and  by  the  78rd  clause  a 
penalty  is  given  to  the  Company  against  a  person  who  shall  ride 
any  horse,  &c.  along  the  railway.  Now  that  is  evidently  the 
feature  of  a  public  and  not  of  a  private  road ;  and  if  it  be  a  public 
[  *^*s  ]      road,  the  law  has  provided  another  remedy,  viz.  that  by  *mdict- 
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ment.  The  rule  laid  down  by  Lord  Mansfield  in  The  King  v.  The  Kino 
The  Bank  of  England  t  is  this,  where  ther^  is  nQ  specific  remedy  the  Severn 
the  Court  will  grant  a  mandamus  in  order  that  justice  may  be  R^i'^AYCo. 
done ;  but  where  an  action  will  lie  for  complete  satisfaction 
equivalent  to  specific  relief,  and  the  right  of  the  party  applying 
is  not  clear,  the  Court  will  not  interpose  the  extraordinary 
remedy  of  a  mandamus.  Bullbb,  J.  lays  down  the  same  doc- 
trine in  The  King  v.  The  Bishop  of  Chester.l  Now  an  indictment 
is  the  specific  remedy  to  compel  the  repair  of  a  public  road  :  it 
is  a  remedy  well  known  to  the  law,  and  in  constant  use.  There 
is  no  instance,  on  the  other  hand,  of  a  mandamus  being  granted 
for  such  a'purpose,  and  that  of  itself  is  a  very  strong  argument 
against  the  present  rule.  Possibly  the  Company  may  not  have 
funds  for  the  purpose  of  reinstating,  and  the  Court,  in  such  a 
case,  would  not  ^rant  a  mandamus.  If  this  application  succeeds, 
a  mandamus  will  lie  in  every  case  where  the  locks  of  canal 
happen  to  be  out  of  repair,  and  any  party  has  an  interest  in 
having  them  repaired. 

W.  E.  Taunton,  in  support  of  the  rule  : 

This  can  hardly  be  called  a  public  highway :  it  is  common 
only  to  those  passengers  who  choose  to  use  carriages  of  a 
particular  description:  it  cannot  be  uped  by  a  person  on 
horseback. 

(Holroyd,  J. :  It  is  a  public  highway  to  be  used  in  a  particular 
mode.  A  footway  can  be  used  only  by  foot  passengers,  and  not 
by  others,  yet  it  is  certainly  a  public  highway. 

Bayley,  J. :    A  towing  path   is   to  be  used  only  by  horses 
employed  in  towing  vessels,  *yet  it  is  a  common  highway  for       [  *^^  J 
that  purpose.) 

An  indictment  is  not  a  specific  remedy  in  this  case  :  it  will  not 
effect  the  purpose  required,  so  speedily  and  effectually  as  a 
mandamus  ;  for  if  the  defendants  are  convicted  upon  an  indict- 
ment, the  Court  can  only  impose  a  fine  upon  them,  being  a 
corporation,  and  that  fine  may  be  levied  by  distress  upon  their 

t  2  Dougl.  626.  X  1  R.  B.  237,  240  (1  T.  E.  396,  404). 

p  p  2 
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Thk  Kino  property ;  and  cases  might  occur  where  the  tangible  property  of 
The  Sevvrh  a  corporation  might  be  so  small,  that  they  might  submit  to  the 
Railway^  Go.  payi»©iit  of  any  fine,  and  still  not  do  the  thing  required.  At  all 
events,  the  remedy  is  not  so  speedy  and  effectual  as  that  by 
mandamus.  In  The  King  v.  The  Commissioners  of  Dean 
Inclosure,\  it  was  said  in  argument  that  an  indictment  against 
the  commissioners  for  not  obeying  an  order  of  Sessions  directing 
them  to  set  out  a  road  as  a  public  road,  would  not  be  a  specific 
remedy,  i.e.,  such  a  remedy  as  the  case  demanded  :  for  an  indict- 
ment was  only  a  proceeding  in  pcenam  for  the  past,  and  not  a 
remedy  for  the  future;  and  Lord  Ellbnborough,  Ch.  J.  in 
giving  the  judgment  of  the  Court,  said,  **  Upon  the  objection  of 
there  being  another  remedy  in  this  case,  I  cannot  help  thinking 
that  what  has  been  observed  by  the  counsel  in  support  of  the 
rule  is  extremely  material,  and  that  an  indictment  would  not 
afford  that  convenient  mode  of  remedy  which  might  be  obtained 
by  mandamus."  That  case  is,  therefore,  an  authority  to  shew 
that  it  is  no  objection  to  the  granting  of  a  mandamus  to  do  a 
particular  act  that  an  indictment  will  also  lie  for  the  omission  to 
do  that  act,  and  that  they  may  be  concurrent  remedies.  In  The 
King  v.  Bedford  LeveUX  Lawrence,  J.  seemed  to  consider  that  a 
[  '660  ]  quo  warranto  information  *and  a  mandamus  may  be  concurrent 
remedies ;  and  he  said,  that  there  might  be  occasions  where  a  man- 
damus would  be  the  more  proper  remedy.  A  mandamus  here  is 
the  more  proper  remedy,  because  it  will  more  speedily  and  effectu- 
ally compel  the  doing  of  the  thing  required  than  an  indictment. 

Abbott,  J. : 

I  have  entertained  considerable  doubts  during  the  discussion, 
whether  the  Court  ought  to  grant  a  mandamus  to  compel  the 
doing  of  an  act,  the  omission  to  do  which  may  be  prosecuted  by 
indictment.  I  am  now,  however,  satisfied,  by  the  authorities 
cited  in  the  course  of  the  argument,  that  there  is  no  reasonable 
ground  for  that  doubt.  If  an  indictment  had  been  a  remedy 
equally  convenient,  beneficial,  and  effectual  as  a  mandamus, 
I  should  have  been  of  opinion  that  we  ought  not  to  grant  the 
mandamus  ;  but  I  think  it  is  perfec.ly  c'ear,  that  an  indictment 
t  2  M.  &  S.  80.  t  6  East,  356,  367. 
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is  not  such  a  remedy,  for  a  corporation  cannot  be  compelled  by    The  Kino 
indictment  to  reinstate  the  road.     The  Court  may,  indeed,  in  thb  Sbvkbn 
case  of  conviction,  impose  a  fine,  and  that  fine  may  be  levied  by  r^^^^Co 
distress  :  but  the  corporation  may  submit  to  the  payment  of  the 
fine,  and  refuse  to  reinstate  the  road ;  and  at  all  events  a  con- 
siderable delay  may  take  place.      The  remedy,   therefore,   is 
not  so  effectual  as  that   by  mandamus.     I  am,  therefore,  of 
opinion,  that  the  circumstance  of  the  corporation  being  liable  to 
an  indictment,  is  no  objection  to  the  granting  of  a  mandamus ; 
and,  upon  the  facts  disclosed  in  the  affidavits,  I  think  this  rule 
ought  to  be  made  absolute. 

Baylby,  J. : 

I  am  of  the  same  opinion.  By  mandamus,  the  Court  may 
compel  the  road  to  be  reinstated.  *In  the  case  of  an  indictment,  [  •esi  ] 
the  Court  can  only  impose  a  fine,  which  fine  can  be  levied  only 
on  the  effects  of  the  corporation,  if  any  such  effects  can  be  found ; 
ajid  if  it  so  happen  that  the  corporation  had  no  tangible  property 
upon  which  the  distress  could  operate,  the  remedy  would  be 
altogether  ineffectual. 

HoLROYD,  J.  concurred. 

Best,  J. : 

Both  upon  principle  and  authority  I  am  of  opinion,  that  the 
Court  ought  to  grant  this  mandamus.  Numerous  applications 
are  made  to  Parliament  by  speculative  individuals,  to  form  these 
navigable  canals  and  railways :  great  public  benefits  are  held  out 
as  an  inducement  to  the  Legislature  to  sanction  these  under- 
takings ;  and  when  their  sanction  is  obtained,  is  it  to  be  per- 
mitted to  these  persons  to  say,  that  they  will  do  only  that  which 
is  beneficial  to  themselves,  and  disregard  entirely  the  interests 
of  the  public  ?  It  has  been  argued  in  this  case,  that  there  is  a 
specific  remedy  by  indictment,  and  that,  therefore,  we  ought  not 
to  grant  a  mandamus.  I  think,  however,  that  that  objection 
ought  not  to  prevail  in  this  case,  for  an  indictment  does  not 
afford  a  remedy  equally  effectual  to  compel  the  reinstating  of  the 
road,  which  is  the  purpose  to  be  answered  by  the  granting  of 
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The  King     this  writ.     The  Court  can  only  impose  a  fine,  in  case  a  ccrpora- 
Thk  Skverx  ^ion  be  convicted  upon  an  indictment,  and  that  fine  may  be  levied 
RAu^i^Co   ^^  distress  from  time  to  time ;  and  even  then  the  corporation 
may  elect  not  to  repair  the  road  ;  and  at  all  events  considerable 
delay  would  ensue.      By   mandamus,  on  the  other  hand,  the 
defendants  will  be  compelled  to  do  the  thing  required,  unless,  by 
[  •662  ]      the  return  to  the  mandamus,  *they  shew  a  sufficient  reason  for 
not  doing  it;  and  if  they  shew  no -such  reason,  then  a  peremp- 
tory mandamus   issues ;    and,  in   case  of  non-compliance,  an 
attachment  may   issue   against    those  who   disobey  the  writ. 
There  being,  therefore,  no  other  remedy  equally  effectual  to  answer 
the  purposes  required,  I  think  that  we  ought  to  grant  a  manda- 
mus ;  and  consequently,  that  this  rule  ought  to  be  made  absolute. 

Abbott,  Ch.  J. : 

The  writ  should  be  to  reinstate  and  lay  down  again,  but  not  to 

maintain  the  tram-road. 

Rule  absolute. 


1819.  CllOCKKR   AND   Others   v.   FOTHERGILL. 

'^^^^'  (2  Barn.  &  Aid.  652—662.) 

[  652  ]  Demise  by  lease  of  certain  lands,  together  with  the  mines  under 

them,  with  liberty  to  dig  for  ore  in  other  mines  under  the  surlact^  <if 
other  lands  not  demised  ,*  the  tenant  fraudulently  concealed  u  declara- 
tion in  ejectment  delivered  to  him,  and  suffered  judgment  U)  go  by 
default.  The  declaration  did  not  mention  mines  at  all,  but  the  sheriff 
in  executing  the  writ  of  possession,  by  the  concurrence  of  the  teuant, 
delivered  possession  of  the  premises  demised  to  the  teuant,  and  also  of. 
those  mines  in  which  he  had  liberty  to  dig :  Held,  that  although  th** 
latter  could  not  be  recovered  under  the  declaration  in  ejectment,  still 
that  the  tenant  by  his  own  act  had  estopped  himself  from  taking  that 
objection,  and  that  in  an  action  for  the  value  of  three  years'  improved 
rent,  imder  the  statute  of  1 1  Geo.  II.  c.  19,  the  landlord  might  recover 
the  treble  rent,  in  respect  not  only  of  the  demised  premises,  but  of  the 
mines  in  which  the  tenant  had  only  a  liberty  to  dig. 

Declaration  in  debt,  on  11  Geo.  II.  c.  19,  s.  12,t  stated  that 
the  defendant  and  two  other  persons,  after  the  24th  day  of  June, 

t  Repealed  S.  L.  E.  Act,  1867.  But  the  many  meanings  of  the  word  which 
the  case  is  still  a  good  illustration  of  nearly  corresponds  to  the  more  ap- 
the  doctrine  of  estoppel,  in  the  one  of      propriate  terms  **  approbate  and  re- 


VOL.  XXI.]      1819.     K.  B.  .  2  B.  &  ALD.  652—654.  439 


1738,  and  at  the  time  of  the  delivering  of  the  declaration  in  Cbockbr 
ejectment  to  the  defendant,  and  of  the  committing  of  the  griev-  Fothebgill. 
ance  by  the  defendant,  were  tenants  to  plaintiffs  of  certain  lands, 
*tenements,  and  premises  of  the  plaintiffs,  situate  in  the  parish  of  L  •653  ] 
Bedwelty,  in  the  county  of  Monmouth ;  and  that  heretofore,  to 
wit,  on,  &c.  and  whilst  the  defendant  and  the  said  other  persons 
were  so  tenants  to  the  plaintiffs  of  the  lands,  &c.  at,  &c.  a  declar- 
ation in  ejectment  for  the  said  lands,  &c.  was  delivered  to  the 
defendant :  nevertheless  defendant,  not  regarding  his  duty,  nor 
the  statute,  did  not  forthwith  give  notice  of  the  said  declaration 
in  ejectment  to  the  plaintiffs,  nor  to  any  bailiff  or  receiver  of 
them,  the  plaintiffs,  but  neglected  so  to  do,  contrary  to  the 
statute ;  by  reason  whereof  defendant  became  liable  to  pay  to 
plaintiffs,  as  such  landlords,  the  sum  of  9,000Z.,  being  the  value 
of  three  years'  improved  rent  of  the  premises  so  hol4en  in  the 
possession  of  such  tenants,  and  thereby  an  action  accrued  to  the 
plaintiffs  to  demand  and  have  of  and  from  the  defendant  the 
sum  of  9,000/.  Plea,  nil  debet.  At  the  trial  before  Garrow, 
Baron,  at  the  last  Summer  Assizes  for  the  county  of  Monmouth, 
it  appeared  in  evidence  that  the  defendant  and  the  other  persons 
mentioned  in  the  declaration,  were  tenants  to  the  plaintiffs  of 
the  premises  in  question,  as  assignees  of  the  lessee  of  a  lease, 
bearing  date  the  16th  of  February,  1778,  for  forty  years,  by  which 
were  demised*  all  that  messua^-e,  tenement,  and  lands  called 
Lower  Sirhowey  and  Tanen  Sirhowey;  also  all  that  messuage, 
tenement,  and  lands  called  Penpont  Sirhowey,  situate  in  the 
parish  of  Bedwelty,  in  the  county  of  Monmouth ;  together  with 
all  houses,  out-houses,  &c.  and  all  other  the  appurtenants  to  the 
said  several  tenements  and  lands  belonging,  with  full  and  free 
liberty  to  the  lessee  to  erect  furnaces,  forges,  &c.  upon  any  part 
of  the  premises,  for  the  making  and  manufacturing  of  iron :  with 
full  and  free  liberty  to  the  lessee  to  have,  dig,  and  take  from  the 
said  *lands,  or  from  any  other  tenements  of  the  lessor  within  the      [  *654  ] 

probate,^*  i.e.  that  a  person   cannot  67  ;  64  L.  J.  Ch.  1164;  Roe  v.  Mutual 

** approbate"  and  "reprobate"  the  Loan    Fund    Association    (1887)    19 

same  legal  consequence  of  an  event  Q.  B.  Div.  347  ;  56  L,  J.  Q.  B.  541 ; 

or  act  in  the  law.     Later  illustra-  and  see  KerT.  Wau>chope(H.Jj,  1^9) 

tions  of  the  principle  are  to  be  found  20  E.  E.  1  (1  Bli.  1). — E.  0 
in  Oafidy  v.  Gandy  (1885)  30  Jh.  Diy. 
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Obookek  said  parish,  as  much  clay,  sand,  stones,  slates,  &c.  as  was 
FoTHBBoiLu  iiecessary  for  the  purpose  of  erecting  such  furnaces ;  aud  also  fall 
and  free  liberty  to  and  for  the  lessees,  his  executors,  and  assigns, 
to  bore,  dig,  try,  search  for,  raise,  and  land  all  such  coal,  culni, 
iron  ore,  or  iron  mine,  as  should  or  might  be  found,  as  well  in, 
upon,  or  under  the  said  several  messuages,  tenements,  and  lands 
before  mentioned,  as  in,  upon,  or  under  the  messuage,  tenement, 
and  lands  therein  described,  as  in  the  possession  of  a  tenant 
therein  named,  in,  upon,  or  under  all  the  wastes  or  commons 
called  Gwayny  Pound,  Bhassanymour  Pen,  Mack  Bimore,  and  in 
upon,  and  under  the  lands  therein  described,  in  the  tenure  and 
occupation  of  a  certain  other  tenant,  and  in  and  upon  the  lands 
described  as  being  in  the  occupation  of  several  other  tenants 
therein  named,  all  which  said  premises  were  situate  in  the  parish 
of  Bedwelty  in  the  county  of  Monmouth,  and  for  that  purpose  to 
dig,  sink,  and  make  pits  and  other  works  necessary  for  the  work- 
ing thereof,  &c.  The  rent  reserved  was  134/.  per  annum,  sub- 
ject to  a  deduction  of  5/.  It  appeared  in  evidence,  that  the 
defendant  had  entered  into  an  arrangement  with  one  Cunning- 
ham, in  consequence  of  which  Cunningham  delivered  to  him 
personally  in  London,  a  declaration  in  ejectment,  upon  which 
judgment  went  by  default,  and  a  writ  of  possession  was  executed 
with  a  sham  levy  at  Cunningham's  suit  for  10,000/.  pretended  to 
be  due  for  rent  and  dilapidations.  When  the  sheriff  executed 
this  writ,  the  defendant  accompanied  him  and  pointed  out  to 
him  the  different  premises  he  had  held  under  the  plaintiffs,  and 
among  others  the  mines  not  under  the  si  rface  of  the  land 
demised  to  him,  and  the  sheriff  delivered  possession  of  those 
[  •ess  ]  mines  as  well  as  the  other  *prerai6e8.  The  premises  described 
in  the  declaration  in  ejectment  were  2,000  acres  of  arable  land, 
2,000  acres  of  meadow  land,  2,000  acres  of  pasture  land,  2,000 
acres  of  common  land,  2,000  acres  of  land  covered  with  furze 
and  heath,  and  2,000  acres  of  land  covered  with  water,  with  the 
appurtenances,  situate  in  the  parish  of  Bedwelty,  in  the  county 
of  Monmouth.  It  was  then  proved  that  on  a  renewal  of  the 
lease  of  the  Sirhowey  iron  works  for  forty  years,  they  were  worth 
a  rent  of  2,500/. ;  and  the  plaintiffs  contended  that  the  jury  were 
to  consider  that  sum  as  the  improved  rack-rent  of  the  premises 
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demised  or  holden  in  the  possession  of  the  tenant  upon  which  the  Crookbb 
penalty  was  to  be  calculated.  The  defendant's  counsel,  on  the  fotuebqill. 
other  side,  contended,  that  the  jury  must  be  confined  to  say  what 
rent  the  surface  of  tiie  land  demised  would  fetch  on  the  expira- 
tion of  the  lease,  because  the  coal  mines  were  parcel  of  the  inherit- 
ance, and  not  a  portion  of  the  annual  produce ;  and,  secondly,  he 
insisted  that  the  declaration  in  ejectment  only  applied  to  the 
premises  specifically  demised  by  the  lease,  and  not  to  any 
advantage  under  the  licence  to  dig  contained  in  it,  and  therefore, 
admitting  that  mines  under  the  lands  specifically  demised  could 
be  recovered  in  that  ejectment,  still  that  mines  in  which  he  had 
a  mere  licence  to  dig,  could  not  be  so  recovered,  and  that,  there- 
fore, the  plaintiffs  were  not  entitled  in  this  action  to  any  com- 
pensation for  any  mines  under  any  part  of  the  lands  not  specifi- 
cally demised.  The  learned  Judge  stated  to  the  jury  that  the 
improved  rack-rent  of  the  premises  was  that  which  the  landlord 
could  obtain  from  a  respectable  tenant  at  the  time  the  grievance 
complained  of  was  committed ;  that  in  determining  that,  they 
were  not  bound  by  the  estimate  given  by  the  witnesses,  but 
might  act  upon  their  own  judgment,  and  *were  at  liberty  to  give  [  •fise  ] 
a  lower  sum  if  they  thought  fit ;  and,  upon  the  second  point,  the 
learned  Judge  said,  that  as  the  benefit  which  the  tenant  took 
ander  the  lease  was  the  mine  under  the  surface  not  demised  as 
well  as  that  which  was  demised,  and  as  that  constituted  a  part 
of  what  the  plaintiff  had  to  carry  to  market  to  make  the  subject 
of  a  reservation,  in  the  shape  of  an  improved  rack-rent  from  a 
tenant  at  the  expiration  of  the  lease,  and  as  that  constituted  a 
part  of  the  benefit  of  which  the  defendant's  conduct  was  calcu- 
lated to  deprive  the  plaintiff  by  withholding  notice  of  the  service 
of  the  declaration  in  ejectment,  it  ought,  therefore,  to  be  taken 
into  consideration  in  estimating  the  penalty ;  and  that  the  jury 
ought  not  to  confine  their  verdict  to  the  value  of  the  land  alone, 
which  was  actually  demised,  but  ought  to  extend  it  over  the  whole 
of  the  property  which  the  defendant  ought  to  have  restored  to 
the  plaintiffs,  and  which  they  might  have  had  the  opportunity  of 
letting  to  advantage.  The  jury  found  a  verdict  for  the  plaintiff 
for  4,500Z.  Jervis,  in  last  Michaelmas  Term,  moved  for  a  new 
trial,  upon  the  two  objections  taken  at  Nisi  Prius.    But  the 
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Cbocker  Court  were  of  opinion,  upon  the  first  point,  that  the  directions  of 
FoTHKRGiLL.  the  lesmed  Judge,  with  respect  to  estimating  the  improved  or 
rack-rent,  were  quite  correct.  The  reserved  rent  could  not  be 
considered  as  the  improved  rent,  the  latter  being  what  the  land- 
lord granting,  and  the  tenant  taking,  might  fairly  agree  on  at 
the  time.  It  is  true  that  it  must  not  be  any  fanciful  rent,  nor 
one  which  a  person  having  peculiar  facilities  would  pay,  but  it 
must  be  such  as  a  stranger  might  fairly  be  expected  to  give ;  and, 
therefore,  they  refused  the  rule  upon  the  first  point,  but  they 
granted  a  rule  nisi  on  the  second  ;  against  which  rule  cause  was 
now  shewn,  by 

[  667  1  W.  E.  Taunton  (with  whom  was  Campbell) : 

The  plaintiff  is  entitled  to  recover  the  three  years'  improved 
rack-rent,  in  respect  of  the  mines  under  the  surface  demised,  as 
well  as  those  under  the  surface  not  demised ;  for  although  the 
declaration  did  not  mention  mines  eo  nomine,  still  it  contained 
the  word  **  land."  And  Lord  Coke  says,  that  under  that  term 
any  thing  may  be  recovered,  to  the  center  of  the  earth. t 
Assuming,  however,  that  that  might  be  doubtful,  in  this  case 
the  defendant  has  put  that  interpretation  u;  on  the  declaration 
in  ejectment,  by  the  mode  in  which  he  allowed  the  sheriff  to 
execute  the  writ  of  possession.  For  possession  of  all  the  mines, 
as  well  under  the  surface  not  demised  as  that  demised,  was 
delivered  to  Cunningham,  the  lessor  of  the  plaintiff  in  the  eject- 
ment, and  it  is  not  competent  to  the  present  defendant,  who 
concurred  in  that  act,  now  to  say,  that  one  part  of  the  premises 
were  not  recoverable  in  the  ejectment.  The  Court  then  called  upon 

JerviSy  Peake,  and  Puller,  for  the  defendants  : 

This  question  turns  entirely  upon  the  11  Geo.  II.  c.  19,  s.  12, 
which  after  reciting  that  inconveniences  had  happened  to  land- 
lords, by  their  tenants  secreting  declarations  in  ejectment,  enacts 
"  that  every  tenant  to  whom  any  declaration  in  ejectment  shall 

t  See  Dyer,  47  a;   Ooodtith,   de-  Corny n    v.  Kytieto,    Cro.  Jac.    150; 

mise  of  Chester,  v.  Alker,  Co.  Litt.  Warden^s  case,  Het.  Rep.  146;   Cole 

4  a ;    Connor  v.  West,  5  Burr.  2672 ;  t.  AyloU,  Lit.  Eep.  299. 
HarebotUe  v.  Flacock,   Cro.  Jac.  21 ; 
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be  delivered  for  any  lands,  Bhall  forthwith  give  notice  thereof  to  Crocker 
his  landlord,  under  penalty  of  forfeiting  three  years'  improved  or  fotheroill. 
rack-rent  of  the  premises  so  demised  or  holden,  in  the  possession 
of  such  tenant,  to  the  person  of  whom  he  holds.**  Now  *the  [  •658  ] 
utmost  injury  that  a  landlord  can  sustain,  by  withholding  from 
him  a  declaration  in  ejectment,  is,  that  he  may  be  dispossessed 
of  the  premises  recoverable  by  that  declaration  ;  and  if  the  declara- 
tion in  ejectment  does  not  comprise  any  of  the  premises  delivered 
up,  the  landlord  has  not  been  injured  by  not  having  an  opportunity 
of  defending  such  an  ejectment,  because  such  premises  were 
delivered  to  the  lessor  of  the  plaintiff,  not  under  the  ejectment 
but  by  the  mistake  of  the  sheriff,  and  the  landlord  might  treat 
the  party  in  possession  as  a  trespasser.  In  the  case  of  an  eject- 
ment for  lands  in  two  different  parishes,  where  the  lessor  of  the 
plaintiff  recovered  the  lands  only  in  one,  and  the  sheriff  by  mis- 
take delivered  the  possession  of  the  lands  in  both  parishes,  could 
it  be  contended  in  such  an  action  as  this,  that  the  tenant  would 
be  liable  for  the  improved  rent  of  the  premises  in  both  parishes  ? 
that  would  make  him  liable  not  for  his  own  default,  but  for 
that  of  the  sheriff. 

Abbott,  Ch.  J. : 

The  words  of  the  Act  of  Parliament  do  not  confine  the  damages 
to  the  treble  value  of  the  premises  mentioned  in  the  declaration 
of  ejectment,  but  give  such  damages  in  respect  of  any  premises 
demised  or  holden  in  the  possession  of  such  tenant.  Although 
this  Act  of  Parliament,  being  a  remedial  Act,  ought  to  receive  a 
large  and  liberal  construction,  yet  I  am  by  no  means  prepared  to 
say,  if  the  declaration  in  ejectment  was  one  under  the  clear  and 
unequivocal  construction  of  which  only  part  of  the  lands  in  the 
possession  of  the  tenant  could  have  been  recovered  (as,  for 
instance,  the  case  put  in  argument  of  lands  in  different  parishes), 
that  a  plaintiff,  in  such  an  action  as  this,  should  recover 
damages  for  the  whole.  In  this  case,  h  )wever,  the  sheriff,  on 
reading  the  writ  of  possession,  *might  reasonably  suppose  that  [  •669  ] 
he  was  authorized  to  deliver  up  the  whole  ;  and  as  the  defendant, 
by  his  own  act,  has  enabled  the  sheriff  to  give  such  effect  to  the 
writ  of  possession,  I  think  that  we  ought  not,  on  a  very  nice 
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CsocKEB  construction  of  the  declaration  in  ejectment,  to  say  that  the 
FoTHEBoiLL.  plaintiffs,  in  this  action,  should  recover  damages  only  for  the 
premises  strictly  included  in  it.  If  we  were  to  do  so,  we  should 
thereby  say,  that  the  declaration  was  adequate  to  the  purposes 
of  fraud,  but  insufficient  to  give  a  recompense  to  the  person 
injured  by  that  fraud. 

Bayley,  J.: 

I  think,  that  under  the  circumstances  of  this  case,  it  is  not 
competent  to  the  defendant  to  say  that  this  declaration  is  not 
adequate  to  the  purposes  for  which  by  his  concurrence  it  has 
been  used.  The  Act  of  Parliament  is  a  remedial  law,  and  was 
made  for  more  effectually  securing  the  payment  of  rents,  and 
preventing  frauds  by  tenants ;  and  the  clause  immediately  pre- 
ceding that  upon  which  the  present  question  turns,  refers  to  the 
practice  of  tenants  attorning  to  strangers,  and  makes  such 
attornments  void,  unless  made  in  consequence  of  some  judgment 
at  law,  &c.  Then  comes  the  clause  in  question,  which  recites 
that  frequent  inconveniences  had  happened  to  landlords,  by  their 
tenants  secreting  declarations  in  ejectments.  Now  the  only 
inconvenience 'that  could  result  from  so  doing,  would  be,  that  a 
change  of  possession  migho  take  place  through  the  medium  of  a 
judgment  in  ejectment,  which  would  give  to  the  person  in  whose 
favour  that  judgment  was  givei,  a  pritful  facie  title,  and  so  the 
landlord,  upon  coming  in,  would  be  bound  to  prove  his  title  to 
the  estate.  I  apprehend,  however,  that  would  not  be  so  in  this 
case ;  for  when  it  is  once  made  out  that  there  has  been  a 
[  •660  ]  collusive  judgment  and  a  fraudulent  *secreting  of  the  declaration 
by  the  tenant,  the  lessor  of  the  plaintiff  in  the  ejectment  must 
be  considered  as  coming  in  under  the  tenant,  and  can  Le  in  no 
better  situation.  Whatever,  therefore,  would  be  suflScient  to 
entitle  the  landlord  to  recover  against  the  tenant,  would  be 
sufficient  to  entitle  him  to  recover  against  the  person  who  by  his 
own  and  the  tenant's  fraud  has  obtained  such  possession.  Here 
there  was  collusion  between  the  lessor  of  the  plaintiff  and  the 
tenant ;  and  it  is  a  case  contemplated  by  the  Act  of  Parliament. 
The  remedy  given  by  the  Act  is  not  confined  to  cases  where  the 
ejectment  proceeds  to  a  writ  of  possession,  but  will  include  a  case 
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where  the  landlord,  after  a  declaration  delivered  to  his  tenant,      Crocker 

and  before  judgment  signed,  discovers  the  fraud,  and  is  let  in  to  fothbroill. 

defend  the  ejectment :  in  such  a  case  he  would  clearly  be  entitled 

to  maintain  this  action.     The  clause  then  proceeds  to  describe 

the  extent  of  punishment  of  a  tenant  guilty  of  such  a  fraud ; 

viz.  that  he  shall  forfeit  three  years'  improved  rack-rent,  not 

merely  of  the  premises  described  in  the  ejectment,  but  of  the 

premises  demised.     In  this  case,  the  injury  to  the  landlord  is 

co-extensive  with  all  the  premises  beneficially  enjoyed  by  the 

tenant  under  his  lease.    Here  the  ejectment  is  to  recover,  among 

other  things,  a  certain  number  of  acres  of  common  land.     Under 

certain  common  lands  there  are  mines.    The  ejectment  might  be 

to  recover  these  mines  or  not,  according  as  the  tenant  was  or 

was  not  in  possession  of  the  surface  land ;   for  if  he  was  in 

possession  of  such  land,  there  can  be  no  doubt  that  the  mines 

under  it  might  be  recovered.      It  is  true  that  the  sheriff,  in 

executing  the  writ  of  possession,  is  to  take  possession  of  that 

which  the  plaintiff  instructs  him  to  do.     But  still  the  defendant 

had  it  in  his  *power  to  direct  the  sheriff  as  to  the  extent  of  the      [  •66i  ] 

premises  of  which  he  was  to  take  possession,  and  having  done  so, 

he  cannot  now  (in  a  case,  too,  where  the  landlord  has  been 

deprived  of  the  beneficial  use  of  all  the  premises)  be  permitted 

to  say  that  the  declaration  was  not  suf&cient  for  the  purpose  for 

which  he  has  allowed  it  to  be  used.     I  think,  therefore,  that  as 

this  declaration  in  ejectment  gave  to  the  sheriff  at  least  a  colourable 

power  of  delivering  up  all  the  premises,  and  as  the  defendant  did 

not  object  to  the  whole  being  so  delivered  up,  this  rule  must  be 

discharged. 

HOLROYD,  J. : 

This  question  arises  upon  a  demise  of  certain  lands  and 
tenements  described  in  the  lease,  together  with  powers  and 
privileges  annexed  to  the  lands  and  tenements  so  demised,  as 
well  as  other  powers  and  privileges  on  other  lands  not  com- 
prehended in  the  demise ;  and  one  entire  rent  is  payable  in 
respect  of  the  lands  demised,  and  the  liberties  and  privileges 
upon  those  lands,  as  well  as  in  respect  of  the  liberties  and 
privileges  upon  the  other  lands  not  demised.      These   latter, 
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Cbockeb  therefore,  are  liberties  and  privileges  annexed  to  the  lands  and 
FoTHKRGiLL.  premises  demised,  and  are  holden  with  them.  Now,  although 
an  ejectment  will  not  lie  for  a  liberty  and  privilege  alone,  which 
is  a  mere  incorporeal  hereditament,  yet,  when  an  ejectment  is 
brought  for  land,  and  liberties  and  privileges  are  appurtenant  to 
the  land,  the  latter  may  be  recovered  with  the  land,  because  you 
may  recover  in  the  ejectment  all  incorporeal  things  included  in 
the  demise,  although  an  ejectment  will  not  lie  for  the  incorporeal 
things  alone.  I  therefore  think  that  the  treble-improved  rent 
contemplated  by  this  Act  of  Parliament  must  be  taken  to  be  the 
[  •662  ]  treble-improved  *rent  of  all  the  premises,  corporeal  and  in- 
corporeal, contained  in  the  lease ;  and  that  being  so,  it  appears 
to  me  that  the  plaintiffs,  in  this  case,  have  recovered  no  larger 
damages  than  they  were  entitled  to,  and  I  therefore  think  that 
this  rule  should  be  discharged. 

Best,  J. : 

I  entirely  agree  with  my  brothers,  and  with  the  reasons  upon 
which  they  have  pronounced  their  judgment.  The  mines  in  this 
case  were  delivered  up  by  the  tenant,  and  the  plaintiffs  have  been 
injured  by  his  fraud ;  and  I  think  that  the  treble- improved  rent 
of  the  mmes,  as  well  as  of  the  other  property,  ought  to  be  the 
measure  of  damages  in  this  case.  And  I  am  clearly  of  opinion, 
for  the  reasons  that  have  been  given,  that  the  defendant  is 
estopped  by  his  own  conduct,  and  that  the  verdict,  as  it  stands 
at  present,  is  right. 

Rule  discharged. 


VOOGHT  V.   WINCH.t 

^^  (2  Barn.  &  Aid.  662—673.) 

r  gg2  ]  l'^  *  public  navigable  river,  twenty  years'  possession  of  the  water  at 

a  f?iven  level,  &c.  is  not  conclusive  as  to  the  right. 

A  verdict  obtained  by  the  defendant  in  a  former  action,  and  which  if 
pleaded  in  bar  would  be  an  estoppel,  when  given  in  evidence  under  the 
general  issue,  is  not  conclusive  against  the  plaintiff,  but  only  evidence 
to  go  to  the  jury. 

Declaration  stated  that  plaintiff  before,  and  at  the  time  of  the 

committing  of  the  grievances  thereinafter  mentioned,  was  law- 

t  Cp.  Stafford  V.  Clark  (1824),  9  Moore,  724. 
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fully  possessed  of  a  *certain  corn-mill  called  the  Abbey  Mill,  with  voooht 
the  appurtenance!^,  situate  in  the  parish  of  West  Ham,  in  the  winch. 
county  of  Essex,  and  by  reason  thereof  of  right  ought  to  have  had  r  •553  j 
and  enjoyed  the  benefit  and  advantage  of  the  water  of  a  certain 
stream,  which,  until  the  committing  of  the  grievances,  of  right 
had  flowed,  and  still  of  right  ought  to  flow,  unto  the  mill  of  the 
plaintiff,  for  the  supplying  of  the  same  with  water  for  the  work- 
ing thereof,  to  wit,  at,  &c.  and  that  the  defendant,  on  the 
Ist  June,  1814,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  exhibiting  the  bill  of  the  plaintiff,  wrongfully 
widened,  deepened,  and  enlarged,  and  caused  and  procured  to  be 
widened,  deepened,  and  enlarged,  a  certain  ditch  or  channel 
called  Potter's  Ditch,  leading  from  and  out  of  the  said  stream, 
above  the  said  mill  of  the  said  plaintiff ;  and  thereby,  on  those 
several  days  and  times,  drew  off  and  diverted  from  the  said  stream, 
through  the  said  ditch  or  channel,  a  much  greater  quantity  of 
the  water  thereof  than  had  before  used  to  flow,  or  than  of  right 
ought  then  to  have  flowed,  through  the  said  ditch  or  channel, 
and  kept  and  continued  the  same  so  widened,  deepened,  and 
enlarged,  and  the  said  quantity  of  water,  so  wrongfully  and 
injuriously  drawn  off  and  diverted  for  a  long  space  of  time,  to 
wit,  from  thenceforth  hitherto,  and  thereby  prevented  the  same 
from  flowing  to  the  mill  of  the  plaintiff,  and  from  supplying  the 
same  with  water  for  the  necessary  working  thereof,  as  the  same 
ought  to  have  done,  and  otherwise  would  have  done.  By  reason 
whereof,  &c.  Plea,  not  guilty.  The  cause  was  tried  at  the  last 
Summer  Assizes  for  the  county  of  Essex,  before  J.enSy  Serjt. 
and  a  special  jury.  The  plaintiff's  mill,  and  the  defendant's 
premises,  which  consisted  of  a  wharf,  &c.  were  situate  on  a 
stream  called  Channel  Sea  River.  The  plaintiff's  mill  was  lower 
down  the  *stream  than  the  defendant's  whar  ,  and  between  them  [  •664  ] 
was  situate  Potter's  Ditch,  which  connected  Channel  Sea  River  with 
the  Waterworks  River,  which  last  again  was  connected  with  the 
river  Lee.  The  defendant,  in  the  summer  of  1814,  in  order  to 
enable  his  barge  to  pass  to  his  mill,  had  employed  persons  to 
deepen  and  widen  Potter's  Ditch,  and  from  that  time  the 
plaintiff's  mill  had  ceased  to  have  its  usual  quantity  of  water. 
The  plaintiff's  witnesses  represented    that    helore    that    time 
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VooQHT  Potter's  Ditch  was  not  navigable  for  barges:  one  of  the 
Winch.  defendant's  witnesses  stated  that  barges  had  passed  along 
Potter's  Ditch  for  the  last  fifty  years.  The  defendant  also 
gave  in  evidence,  the  record  of  a  judgment  obtained  in  this 
Court  in  a  former  action  between  the  same  parties,  and  for  the 
same  cause  of  action.  That  action  was  commenced  in  Hilary 
Term,  1817.  The  declaration  was  substantially  the  same  as  in 
this.  The  defendant  there  pleaded  not  guilty,  and  the  jury  found 
a  verdict  for  him.  It  was  insisted  at  the  trial  tha*^^  that  verdict 
was  conclusive  evidence  against  the  plaintiflfs,  and  that  it 
operated  as  an  estoppel.  The  learned  Judge  received  it  in 
evidence,  but  refused  to  nonsuit  the  plaintiff,  giving  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit.  The  jury  found  a 
verdict  for  the  plaintiff.  A  rule  nisi  having  been  obtained  by 
Marryat  in  last  Michaelmas  Term  on  this  ground,  and  also  for 
a  new  trial  on  the  ground  of  a  misdirection  by  the  learned 
Judge,  it  now  appeared  from  the  report  that  the  learned  Judge 
had  directed  the  jury,  that  in  the  case  of  all  streams  of  water 
the  use  of  which  furnished  beneficial  enjoyment  to  any 
individual,  the  material  thing  to  be  attended  to  was,  what  had 
been  the  actual  possession  and  enjoyment  by  such  person  for  the 
last  twenty  years ;  and  that  if  water  had  in  fact  been  enjoyed 
[  ^666  ]  during  that  *period  to  a  certain  extent  of  supply,  or  at  a  certain 
level,  no  private  person  was  at  liberty  to  do  any  act  which  altered 
that  state  and  condition  for  the  purpose  of  improving  his  own 
estate :  that  rule  applied  equally  to  all  streams,  whether  navicj- 
able  or  not.  And  he  added,  that  he  had  left  it  to  the  jury  to 
consider,  upon  the  evidence,  whether  the  stream  called  Channel 
Sea  River  was  navigable,  and  in  what  way,  whether  as  a  public 
navigable  river,  or  for  the  convenience  of  the  adjoining  occupiers  : 
that  whether  navigable  or  not,  each  party  must  use  the  water  in 
the  state  in  which  it  was  found  to  be  for  the  space  of  twenty 
years  invariably;  and  that  a  certain  benefit  so  long  enjoyed 
could  not  afterwards  be  disturbed. 

The  Court,  after  hearing  the  report  read,  asked  the  counsel 
for  the  plaintiff  whether  they  could  support  that  part  of  the 
direction  of  the  learned  Judge  in  which  he  stated  to  the  jury, 
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that  each  party  was  bound  to  use  the  watar  in  the  state  it  had  Voooht 
been  found  to  be  for  the  last  twenty  years,  even  although  it  had  winoh. 
been  a  public  navigable  river. 

Gurney,  Curwood^  and  BoUand,  for  the  plaintiff,  stated  that 
that  had  hardly  been  made  a  question  at  the  trial.  The  material 
question  then  was,  not  whether  Potter's  Ditch  had  been  a  public 
navigable  stream ;  but  whether  it  had  ever  been  a  navigable 
stream  at  all. 

The  Court  said,  that  it  was  impossible  to  estimate  the  influ- 
ence that  that  part  of  the  learned  Judge's  direction  might  have 
had  upon  the  minds  of  the  jury,  and  that  there  must  consequently 
be  a  new  trial. 

Marryaty  Lawes^  Serjt.,  and  Gomyn^  contra  :  f  666  ] 

The  defendant  is  entitled  to  judgment  of  nonsuit,  the  judgment 
recovered  by  the  defendant  in  the  former  action  being  conclusive 
evidence  as  against  the  plaintiff,  even  upon  the  general  issue. 
If  pleaded  by  way  of  estoppel  it  would  be  a  bar  to  the  action, 
because  it  is  a  judgment  directly  upon  the  point,  and  between 
the  very  same  parties  ;  and  if  it  be  a  legal  answer  to  the  plain- 
tiff's claim  in  one  case,  its  effect  cannot  be  varied  by  the  mode  in 
which  it  was  brought  before  the  Court.     It  was  clearly  admissible 
here  in  evidence  under  the  plea  o.  not  guilty  ;  for  in  an  action 
on  the  case,  that  plea  puts  everything  in  issue :  it  negatives, 
among  other  things,  that  the  act  done  was  wrongfully  done,  and 
therefore  to  shew  that  it  was  not  wrongfully  done,  the  judgment 
of  a  Court  upon  that  very  question  may  be  given  in  evidence,  and 
when  it  is  given  in  evidence  the  facts  disclosed  afford  a  complete 
answer  to  the    action.      In  The  Duchess  of  Kingston's  case,! 
Db  Grey,  Ch.  J.,  lays  it  down,  that  the  judgment  of  a  Court 
of  concurrent  jurisdiction  directly  upon  the  point  is  as  a  plea,  a 
bar,  or  as  evidence  conclusive  between  the  same  parties  upon  the 
same  matter  directly  in  question  in  another  Court;  and  Mr. 
Philipps,  in  his  Treatise  on  Evidence,!  considers  that  a  judgment 
will  be  conclusive  evidence  between  the  same  parties  in  those 
t  11  St.  Tr.  261.  X  P.  223,  2nd  edit. 
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VooGHT  cases  where  it  can  be  given  in  evidence  without  being  8i>ecially 
wiNcu.  pleaded  ;  and  he  gives  as  an  instance,  among  others,  that  in  an 
action  of  trespass  for  mesne  profits,  the  judgment  in  ejectment 
is  conclusive  against  the  defendant  as  to  the  right  of  possession 
[  •667  ]  at  the  time  of  the  demise  laid  in  the  declaration.  *So  a  record 
of  convicti(.)n  on  an  indictment  against  a  parish  for  not  repairing 
a  road,  will  be  conclusive  evidence,  on  a  plea  of  not  guilty,  of  the 
liability  of  that  parish  to  repair,  Rcr  v.  St.  PancrasA  They  also 
cited  Strutt  V.  Bovingdon.l  Kitchen  v.  Camphdly^  and  the  judg- 
ment there  delivered  by  Db  (jrey,  Ch.  J.,  and  the  judgment 
of  Lord  Mansfield  in  Bird  v.  Randall,  \  where  it  is  laid  down 
that  a  judgment  recovered  need  not  be  pleaded  in  an  action 
on  the  case,  but  may  be  given  in  evidence  under  the  general 
issue. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  there  ought  to  be  a  new  trial  in  this  case, 
but  that  there  ought  not  to  be  judgment  of  nonsuit.  The  learned 
Judge  left  it  to  the  jury,  on  the  evidence,  to  consider  whether 
the  stream  called  Channel  Sea  Biver  was  navigable,  and  in  what 
way,  whether  as  a  public  navigable  river  or  for  the  convenience 
of  the  adjoining  occupiers  ;  and  he  further  added,  that  whether 
navigable  or  not,  he  thought  each  party  was  bound  to  use  the 
water  in  the  state  in  which  it  was  found  to  be  for  the  space  of 
twenty  years  invariably,  and  that  a  certain  benefit  so  long  enjoyed 
could  not  afterwards  be  disturbed.  In  that  direction,  it  appears 
to  me,  the  learned  Judge  was  mistaken ;  for  if  it  be  admitted 
that  this  is  a  public  navigable  river,  and  that  all  his  Majesty's 
subjects  had  a  right  to  navigate  it,  an  obstruction  to  such  navi- 
gation for  a  period  of  twenty  years  would  not  have  the  effect  of 
preventing  his  Majesty's  subjects  from  using  it  as  such.  It  has 
been  said  that  the  evidence  shews  plainly  that  this  never  had 
[  '668  ]  been  a  navigable  river ;  that  fact,  however,  is  not  found  *by  tlie 
jury,  and  I  cannot  now  decide  it.  I  find  upon  the  report  that  the 
jury  were  misdirected  in  point  of  law  ;  and  it  is  impossible  for 
me  to  say  what  weight  that  direction  had  on  their  minds,  and 

t  Peake,  N.  P.  0.  286.  §  3  Wils.  304 ;  2  Bl.  830. 

t  8  B.  B.  834;  5  Esp.  57.  |l  3  Bun\  1363. 
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therefore  I  think  there  ought  to  be  a  new  trial.  Upon  the  second  Vooout 
point  I  am  of  opinion  that  the  verdict  and  judgment  obtained  for  wi.voh. 
the  defendant  in  the  former  action  was  not  conclusive  evidence 
against  the  plaintiff  upon  the  plea  of  not  guilty.  It  would  indeed 
have  been  conclusive  if  pleaded  in  bar  to  the  action  by  way  of 
estoppel.  In  that  case  the  plaintiff  would  not  be  allowed  to  dis- 
cuss the  case  with  the  defendant,  and  for  the  second  time  to 
disturb  and  vex  him  by  the  agitation  of  the  same  question.  But 
the  defendant  has  pleaded  not  guilty,  and  has  thereby  elected  to 
submit  his  case  to  a  jury.  Now  if  the  former  verdict  was  proper 
to  be  received  in  evidence  by  the  learned  Judge,  its  effect  must 
be  left  to  the  jury.  If  it  were  conclusive  indeed,  the  learned 
Judge  ought  immediately  to  have  nonsuited  the  plaintiff,  or  to 
have  told  the  jury  that  they  were  bound,  in  point  of  law,  to 
find  a  verdict  for  the  defendant.  It  appears  to  me,  however,  that 
the  party,  by  not  pleading  the  former  judgment  in  bar,  consents 
that  the  whole  matter  shall  go  to  a  jury,  and  leaves  it  open  to 
them  to  inquire  into  the  same  upon  evidence,  and  they  are  to 
give  their  verdict  upon  the  whole  evidence  then  submitted  to 
them.  I  am  aware  that  in  Bird  v.  Randall  Lord  Mansfield  is 
reported  to  have  said  that  a  former  recovery  need  not  be  pleaded 
but  will  be  a  bar  when  given  in  evidence.  I  cannot,  ho.vever, 
accede  to  that ;  for  the  very  first  thing  I  learnt  in  the  study  of 
the  law  was  that  a  judgment  recovered  must  be  pleaded :  that 
has  so  strongly  engrafted  itself  on  my  mind  as  a  general  principle, 
that  nothing  I  have  *heard  in  argument  this  day,  has  shaken  it.  [  *6on  ) 
I  am,  therefore,  of  opinion  that  there  ought  not  to  be  a  non- 
suit. 

Bayley,  J. : 

I  am  of  the  same  opinion.  I  think  that  we  are  not  warranted 
in  saying  that  there  was  not  evidence,  at  least  to  go  to  the  jury, 
to  say,  whether  this  was  not  a  navigable  river ;  and  if  it  was  a 
navigable  river,  then  an  obstruction  for  twenty  years  is  not  a  bar 
to  a  pubUc  right.  The  direction  of  the  learned  Judge,  therefore, 
upon  that  point,  cannot  be  supported,  and,  consequently,  there 
must  be  a  new  trial.  It  seems  to  me,  that  the  other  question 
admits  of  no  fair  doubt,  when  you  consider  the  issue  raised  upon 

o  o  2 
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VoooHT      the  pleadings.     An  action  is  here  brought,  as  it  is  alleged,  for  the 
WiNou.      same  cause  in  respect  of  which  a  former  action  had  been  brought, 
and  in  which  a  verdict  was  obtained  by  the  defendant.     Now  a 
defendant  ought  not,  in  point  of  law,  to  be  twice  vexed  for  the 
same  cause  of  action ;  and  he  would  have  had  a  right,  if  he  had 
thought  fit,  to  have  pleaded  the  former  verdict  by  way  of  estoppel, 
and  thereby  have  shewn  that  the  plaintiff  was  not  at  liberty  to 
try  that  question  a  second  time,  which  had  been  tried  before  and 
decided  against  him.     Instead,  however,  of  putting  himself  on 
that  estoppel,  he  merely  says,  that  he  is  not  guilty  of  the  offence 
imputed  to  him ;  and,  upon  that  issue,  the  jury  are  to  try,  not 
whether  the  plaintiff  is  estopped  from  trying  the  question,  but 
whether  the  defendant  be  guilty  or  not.     Upon  that  issue,  the 
defendant  may  prove,  that  the  act  imputed  was  not  done  by  him, 
and  that  another  jury  were  of  opinion  that  he  was  not  guilty ; 
and,  for  that  purpose,  he  may  give  in  evidence  the  judgment  in 
the  former  cause,  for  the  consideration  of  the  second  jury.     The 
;    [  •670  ]      question,  *however,  for  the  second  jury  (when  the  defendant  has 
chosen  to  plead  the  general  issue)  is,  whether  the  defendant  be 
guilty  or  not  ?  and  the  question  raised  upon  that  issue,  in  an 
action  on  the  case  is,  whether  the  plaintiff  had  or  had  not  any 
cause  of  action  at  the  time  of  the  commencement  of  the  suit  ? 
Now  the  judgment  for  the  defendant  in  a  former  action  for  the 
same  cause,  does  not  necessarily  prove  that  the  plaintiff  has  no 
cause  of  action.     It  decides  nothing  unless  by  way  of  estoppel. 
In  Outravi  v.  Morewo(Ht,i  where  this  subject  was  very  fully  con- 
sidered. Lord  Ellenborough,  Ch.  J.,  in  giving  the  judgment  of 
the  Court,  takes  this  distinction,  and  states  expressly  that  a 
former  judgment,  if  properly  pleaded  by  way  of  estoppel,  would 
be  conclusive,  but  if  only  offered  in  evidence  it  would  not  be  so. 
For  these  reasons,  I  am  of  opinion,  that,  upon  this  issue,  the 
judgment  in  the  former  verdict  was  evidence  only  to  go  to  the 
jury. 

HOLROYD,  J. : 

If  the  place  in  question  was  ever  a  public  navigable  river,  I 
apprehend  that  its  ceasing  to  be  used  as  such  for  twenty  years, 
t  7  B.  B.  473  (3  Eaat,  346). 
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and  being,  during  that  time,  in  a  condition  which  is  inconsistent  Voooht 
with  its  being  used  as  a  public  navigable  river,  would  not  extin-  winoh. 
guish  the  public  rights,  if  they  did  exist  previously  to  that  time. 
An  Act  of  Parliament  is  the  only  means  by  which  such  a  public 
ri^ht  can  be  determined.  As  there  was,  therefore,  evidence  for 
the  consideration  of  the  jury,  whether  this  had  been  a  public 
navigable  river,  and  as  the  learned  Judge  told  them  that  if  it 
were  a  public  river,  still  that  twenty  years'  possession  was  to  be 
binding  on  the  rights  of  the  parties,  it  appears  to  me  that  ^there  [  *67i  ] 
must  be  a  new  trial.  With  respect  to  the  other  question,  I  think 
that  there  ought  not  to  be  a  nonsuit.  There  were  two  modes,  by 
either  of  which  the  defendant  might  defend  himself.  There 
having  been  a  former  action,  in  which  he  had  succeeded,  he 
might  have  alleged  that  he  was  not  to  be  called  upon  to  defend 
himself  again  for  the  same  cause.  If  he  chooses  to  adopt  that 
mode  of  defence,  he  must  plead  it  in  bar ;  and  say  that  the  other 
party  is  not  at  liberty  to  call  upon  him  to  answer  again  that 
which  he  had  before  called  upon  him  to  do,  when  a  verdict  was 
given  in  his  favour.  If,  however,  he  declines  that  mode  of  de- 
fence, and  submits  to  answer  for  the  cause  of  action  alleged,  and 
defends  himself  by  saying  that  the  plaintiff  has  no  ground  of 
action  ;  he  then  leaves  the  question  to  the  jury,  and  they  are  to 
try,  not  whether  there  was  a  former  action  for  the  same  cause, 
but  whether  the  plaintiff  has  such  a  ground  of  action  as  he  alleges 
in  his  present  declaration.  A  party  may  have  matter  which  he 
may  either  give  in  evidence,  or  which,  if  pleaded,  would  be  an 
estoppel ;  but  when  he  puts  it  to  the  jury  to  find  what  the  fact 
was,  it  is  inconsistent  with  the  issue  which  he  has  joined,  for  him 
to  say  that  the  jury  are  estopped  from  going  into  the  enquiry. 
He  may,  however,  use  the  former  verdict  as  evidence,  and  preg- 
nant evidence,  to  guide  the  jury  who  are  to  try  the  second  case, 
to  a  conclusion  in  his  favour.  But  if,  notwithstanding  the  prior 
verdict  and  judgment,  the  jury  think  the  case  is  with  the  plaintiff, 
they  are  not  estopped  from  finding  the  verdict  accordingly,  in 
Goddard's  case,!  the  plaintiff,  as  administrator  of  Newton,  had 
brought  debt  upon  bond  made  to  the  intestate,  *bearing  date  4th  '  •672  \ 
April,  24th  Eliz.    The  defendant  pleaded  that  the  intestate  died 

t  2  Co.  Eep.  4. 
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VoooHT  before  the  date  of  the  bond,  and  so  concluded  that  the  writing 
Winch.  ^^^  ^^^  ^^^  deed,  upon  which  they  were  at  issue.  The  jury  found 
that  the  defendant  did  deliver  it  as  his  deed  80th  July,  28rd  Eliz., 
and  found  the  tenor  of  the  deed  verbatim,  that  it  was  dated  4tli 
April,  24th  Eliz.,  that  the  intestate  was  living,  80th  July,  23rd 
Eliz.,  but  that  he  died  before  the  date  of  the  bond,  and  prayed 
the  advice  of  the  Court,  whether  this  was  the  defendant's  deed  ; 
and  it  was  adjudged  his  deed ;  and  the  reason  given  is,  ''  that 
although  in  pleading  the  obligee  cannot  allege  the  delivery  before 
the  date,  because  he  is  estopped  to  take  an  averment  against  any 
thing  expressed  in  the  deed,  yet  the  jurors,  who  are  sworn  to  say 
the  truth,  shall  not  be  estopped,  for  an  estoppel  is  to  conclude 
one  to  say  the  truth,  and  therefore  jurors  cannot  be  estopped, 
because  they  are  sworn  to  say  the  truth."  In  Trevivan  v.  Lair- 
rance,\  it  was  held,  that  if  a  party  will  not  rely  on  the  estoppel 
when  he  may,  but  takes  issue  on  the  fact,  the  jury  shall  not  be 
bound  by  the  estoppel,  for  they  are  to  find  the  truth  of  the  fact 
which  is  against  him  ;  and  in  BuUer's  Nisi  Priu8,t  it  is  laid  down, 
that  the  jury  cannot  find  anything  against  that  which  the  parties 
have  affirmed  and  admitted  of  record,  though  the  truth  is  con- 
trary ;  but  in  other  cases,  though  the  parties  be  estopped  to  say 
the  truth,  the  jury  are  not ;  as  in  Goddard^s  case,  where  the  bond 
was  dated  nine  months  after  the  execution,  and  after  the  death  of 
the  obligor.  I  think,  therefore,  that  upon  principle  as  well  as 
[  *678  ]  upon  authority,  the  former  jud.;ment  *was  not  conclusive  a«:aiu8t 
the  plaintiff  upon  this  issue,  and  that  the  learned  Judge,  there- 
fore, did  right  in  receiving  the  evidence,  and  suffering  the  trial 
to  proceed.  The  rule,  therefore,  should  be  absolute  for  a  new 
trial  only,  but  not  for  a  nonsuit. 

Hide  absolute  for  a  new  trial, 

t  Salk.  276.  t  P.  ^««. 
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Ix    liE   BADGER.  1819. 

(2  Barn.  &  Aid.  691-693.)  Junel^. 

All  arbitrator  is  not  bound  by  a  rule  of  practice  adopted  by  courts  of  [  691  ] 
law  for  general  convenience ;  and,  therefore,  where  on  a  reference  of  a 
Cliuncery  suit  and  all  matters  in  difference  between  the  parties,  the 
arbitrator  had  allowed  interest  (when  it  would  no'  be  allowed  by  a 
court  of  law  or  equity),  the  Couii  refused  to  set  aside  the  award  on  that 
groun'i. 

The  submission  to  arbitration  was  of  all  matters  in  difference 
in  a  suit  in  Chancery,  and  of  all  other  matters  in  difference 
between  the  parties.  And  the  arbitrators,  in  taking  the  account, 
which  consisted  of  different  items  relating  to  monies  received 
for  rents  of  houses,  charges  for  work  and  labour,  business  done, 
and  materials  found,  &c.  &c.,  had  allowed  interest  on  both  sides 
of  the  account.  A  rule  nisi  having  been  obtained  for  setting 
aside  their  award  on  this  ground, 

Gaselee  and  D,  F.  Jones^  were  about  to  shew  cause,  but 
were  stopped  by  the  Court,  who  called  upon 

Scarlett  and  Bayly,  contra  : 

The  arbitrators  were  not  authorized  by  the  submission  to 
award  interest,  and  unless  that  power  was  expressly  given  to 
them  they  could  do  no  more  than  the  courts  of  law  or  equity 
would  have  done  in  case  the  question  had  come  before  them. 
Now  it  is  quite  clear  that  they  would  not  have  allowed  interest 
in  this  case,  and  they  cited  Boddam  v.  Riley. \  If  the  party 
had  made  his  demand  sooner,  he  might,  by  obtaining  a  settle- 
ment, have  been  entitled  to  interest ;  not  having  done  so,  he 
must  take  the  consequence  of  his  own  neglect.  In  bills  of 
exchange,  the  interest  is  allowed  conformably  to  the  custom  of 
merchants.  Here  the  arbitrators  have  infringed  a  rule  of  law 
by  allowing  interest,  and  their  award  must  be  set  aside. 

Abbott,  Ch.  J. :  r  ^^2  ] 

The  Court  will  not  set  aside  the  award  in  consequence  of  the 
allowance  of  interest.     If  an  arbitrator  acts  contrary  to  a  general 

+  2  Br.  C.  C.  2. 
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In  re  rule  of  law,  it  is  undoubtedly  the  duty  of  the  Court  to  set  aside 
h's  determination.  But  there  is  a  material  distinction  between 
those  rules  which  are  founded  on  the  immutable  principles  of 
justice,  from  which  neither  the  Court  nor  an  arbitrator  can  be 
allowed  to  depart,  and  those  which  depend  on  the  practice  of 
the  Court :  from  the  latter,  indeed,  the  Court  will  not  depart, 
because  it  is  of  great  importance  in  courts  of  justice  to  adhere  to 
them,  even  though  it  may  operate  to  the  prejudice  of  some 
particular  case.  For  by  abiding  by  general  rules  we  avoid  that 
uncertainty  which  would  be  productive  of  very  great  incon- 
venience to  the  suitors  of  the  Court.  But  an  arbitrator,  to 
whom  a  particular  cause  is  referred,  is  not  placed  in  this  situa- 
tion ;  he  is  not,  as  it  seems  to  me,  bc^und  by  those  rules  of  practice 
which  are  adopted  by  the  Court,  for  those  reasons  which  I  have 
stated.  And  as  this  rule  of  not  allowing  interest  on  unliquidated 
accounts  is  a  rule  of  practice,  I  think  that  the  arbitrators  in  this 
case  were  not  bound  by  it.  Then  the  question  arises,  whether 
they  were  excluded  from  allowing  interest  by  the  terms  of  this 
submission.  I  think  they  were  not.  The  submission  is  of  a 
suit  in  Chancery,  and  all  other  matters  in  difference.  That  gave 
them  an  authority  to  adjust  the  account  between  the  parties; 
and  an  authority  to  do  that  carries  with  it  an  implied  authority 
to  allow  interest  unless  expressly  excluded  by  the  terms  of  the 
submission.     This  rule  must  therefore  be  discharged. 

Bayley,  J.  concurred. 

[  693  ]         HOLBOYD,  J. : 

The  ground  for  making  a  general  rule  is,  that  in  the  great 
majority  of  instances  such  rule  is  productive  of  advantage, 
and  though  it  may  be  productive  of  inconvenience  in  a  par- 
ticular case,  it  is  still  abided  by  in  order  to  avoid  that  un- 
certainty which  would  otherwise  occur,  and  which  is  worse. 
But  this  reason  does  not  apply  to  a  case  before  an  arbitrator 
wh(  se  duty  it  is  to  do  justice,  according  to  the  cirumstances  of 
the  particular  case,  and  no  mischief  can  arise  from  his  not 
abiding  by  a  general  rule.  I  think  that  this  is  a  case  in  which 
the  arbitrators  might  allow  interest. 
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Best,  J. :  In  re 

Badobb. 
The  same  principle  which  governs  our  present  decision  will  be 

found  in  the  case  of  Prentice  v.  RevdA     It  does  not  appear  that 

the  arbitrators  here  have  violated  any  general  rule  of  law,  but 

they  have  only  not  complied  with  the  practice  of  the  Court.     It 

is  this  very  circumstance  which,  in  many  cases,  makes  a  decision 

by  an  arbitrator  preferable  to  that  of  the  Court ;  viz.  that  the 

former  is  not  bound  by  the  strict  rules  of  practice,  but  may  do 

full  justice   according  to  the  particular  circumstances  of  the 

individual  case. 

Rule  discharged. 


DEVEHEUX  AM)  Another  v.  BAECLAY  and  Another.       1819. 

(2  Bam.  &  Aid.  702—704.)  Jfi>ne\^. 

Trover  will  lie  for  the  ui is- delivery  of  goods  by  a  warehouaeman,         [  702  ] 
although  such  mis-delivery  has  occurred  by  mistake  only. 

Trover  for  oil,  plea  not  guilty.  At  the  trial  at  the  adjourned 
sittings  before  last  Hilary  Term  at  Guildhall,  before  Abbott,  Ch.  J., 
the  plaintiffs  proved  a  purchase  of  four  tuns  of  sperm,  oil,  then 
lying  at  the  defendants'  warehouses,  from  a  person  of  the  name 
of  Collinson.  The  following  delivery  order  was  given,  dated  18th 
February,  1818: — **To  Messrs.  A.  and  W.  Barclay,  Leicester 
Square.  Please  t  j  deliver  to  the  order  of  Messrs.  Devereux  and 
Lambert,  the  under-mentioned  goods  (enumerating  them) .  Charges 
from  27th  February,  to  be  paid  by  Messrs.  Devereux  &  Co. 

Edwakd  Collinson." 

Soon  after  this  transaction,  Collinson,  who  had  in  the  meantime 
purchased  from  Mr.  Gamon,  a  broker,  without  the  defendants' 
knowledge,  some  dark  sperm,  oil  of  inferior  value,  then  also 
lying  at  the  defendants'  warehouse,  sold  this  latter  quantity, 
about  three  tuns,  to  a  third  person,  and  gave  the  following 
delivery  order,  dated  3rd  March,  1818: — **  To  Messrs.  A.  and 
"W.  Barclay.  Please  to  deliver  to  Mr.  Dale's  carts  my  dark 
*8perm.  oil."  The  defendants,  not  being  aware  that  the  two  [  *70S  ] 
parcels  of  oil  both  belonged  to  Collinson,  by  mistake,  delivered 
t  9  iC.  R.  72J  (1  Taunt.  151). 
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Devereux  the  first  parcel  of  oil  to  the  second  delivery  order,  the  first 
Barclay,  delivery  order  not  having  been  at  that  time  presented  to  them 
by  the  plaintiffs.  The  plaintiffs,  on  the  28th  March,  presented 
their  delivery  order,  and  demanded  the  oil.  Abbott,  Ch.  J. 
being  of  opinion  that  this  mis-delivery,  by  mistake,  did  not 
amount  to  a  conversion,  so  as  to  entitle  the  plaintiffs  to 
maintain  trover,  directed  a  nonsuit.  A  rule  nisi  for  a  new  trial 
having  been  obtained, 

Scarlett  and  Manning  now  shewed  cause  : 

The  mistake  which  has  occurred  is  solely  imputable  to  the 
negligence  of  the  plaintiffs,  in  not  sooner  sending  their  delivery 
order  to  the  defendants.  The  conversion  must  be  an  injurious 
act.  A  mere  mis-delivery  by  mistake  will  not  do.  That  was 
so  considered  by  Buller,  J.  in  Si/eds  v.  Hay  A  The  case  of  a 
warehouseman  and  a  carrier  stand  on  the  same  ground.  Now 
for  a  mis-delivery  by  a  carrier,  trover  will  not  lie,  although  he 
may  be  liable  for  negligence.  lioss  v.  Johnson. I  Townsend 
v.  Inglis.^  Here,  too,  the  property,  even  supposing  a  conver- 
sion, was  not  changed,  as  between  Barclay  and  Devereux,  at 
the  tima  of  the  conversion,  for  although  by  the  sale  it  was 
changed  as  between  Devereux  and  CoUinson,  yet  till  the  de- 
fendants were  made  acquainted  with  that  sale,  the  goods,  as  far 
as  they  were  concerned,  remained  the  property  of  CoUinson. 

(lumey  and  Jones,  contra,  were  stopped  by  the  Court. 

[  704  ]       Abbott,  Ch.  J. : 

What  effect  the  production  of  further  evidence  may  have,  the 
Court  cannot  anticipate  at  present ;  it  is  quite  sufficient  to  say 
that  this  cause  having  been  stopped  too  soon,  the  plaintiffs  are 
entitled  to  a  new  trial.  This  is  not  the  case  of  an  innocent 
delivery,  for  it  is  one  contrary  to  the  knowledge  which,  in  point 
of  law,  the  defendants  ought  to  have  had.  There  is  a  great 
distinction  between  an  omission  and  an  act  done.  In  the  case 
cited    from  Burrow  no   act    was  done,  and    Lord    Mansfield 

t  2  R.  R.  377,  379  (4  T.  R.  260,  1  5  Burr.  2827. 

264).  §  17  R.  R.  636  (Holt,  N.  P.  278). 
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expressly  said  that  it  was  a  mere  omission.  But  here  there  is  an  act    Devebeux 
done  by  the  defendants,  which,  in  its  consequences,  is  injurious     babclat. 
to  the  plaintiff.     Upon  this  evidence,  therefore,  I  am  now  of 
opinion,  that  trover  may  be  maintained. 

Bayley,  J.  : 

The  case  of  Youl  v.  Harbottlef  shews  that  a  carrier  is  liable  in 
trover  for  a  mis-delivery. 

HoLROYD  and  Best,  JJ.  concurred. 

Kuk  absolute. 


THE  KING   V.   PLAYEK.  i8i9. 

(2  Barn.  &  Aid.  707—709.)  Jwt^S, 

Where  at  a  corporation  meeting,  for  the  purpose  of  electing  honorary'         r  707  ] 
fi*eemen,  a  list  of  names  was  proposed,  upon  the  whole  of  whom  the 
vote  was  taken  collectively,  instead  of  individually:  Held,  that  such 
election  was  void,  even  where  the  corporation  consisted  of  an  indefinite 
number. 

W.  E.  Ta  vnton  had  obtained  a  rule  nisi  for  a  quo  warranto^ 
calling  upon  the  defendant  to  shew  by  what  authority  he  exer- 
cised the  office  of  a  freeman  of  the  city  of  Gloucester.  It  was 
stated  by  the  affidavits,  in  support  of  the  rule,  that  the  defen- 
dant had,  at  a  meeting  of  the  common  council  of  the  city  of 
Gloucester,  been  nominated  an  honorary  Ireeman  of  that  city ; 
and  that  the  question  put  upon  that  occasion  was  this,  as 
appeared  from  the  corporation  book,  **  Whether  the  several  per- 
sons hereafter  named  shall  be  admitted  to  the  freedom  of  this 
city  ?  "  The  defendant,  together  with  seventy-nine  other  per- 
sons, were  then  named  in  one  body,  and  the  question  being  put 
thereon,  was  carried.  The  objection  was,  that  the  question  ought 
to  have  been  put  separately  on  each  individual ;  and  in  support 
of  it.  Rex  V.  Munduy  I  was  cited.  The  affidavits  in  answer 
stated,  that  the  corporation  had  always  exercised  the  right  of 
appointing  honorary  freemen,  and  that  the  charter  was  wholly 
silent  as  to  the  mode  of  admitting  them ;  and  they  further 
stated,  that  the  mayor  and  deputy  town-clerk,  upon  this  occasion, 

t  1  Peake,  N.  P.  68.  t  Cowp.  530. 
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The  Ki&o  read  over  the  list  *of  names  twice  to  the  persons  assembled 
Platbb.  ^^  ^^®  meeting,  and  asked  whether  any  one  of  the  members  of 
[  «708  ]  the  council  had  any  objection  to  the  persons  so  proposed,  or 
either  of  them ;  and  no  objection  being  made,  the  votes  were 
taken,  and  the  several  persons  unanimously  elected ;  and  they 
added  that  if  any  objection  had  been  made  by  any  individual, 
the  name  objected  to  would,  according  to  the  practice  of  the 
corporation,  have  been  immediately  withdrawn.  The  number  of 
freemen  was  sworn  to  be  indefinite. 

Scarhtt  and  Carter  shewed  cause  : 

The  case  of  Rex  v.  Munday  is  distinguishable  on  two  grounds : 
first,  that  the  body,  in  that  case,  consisted  of  a  definite  number ; 
and,  secondly,  that  the  list  of  names  was  not  carried  unanimously. 
But  here  the  body  is  indefinite ;  and  it  is  expressly  sworn,  that 
if  any  one  of  the  council  had  made  any  objection  to  any  of  the 
names  proposed,  it  would  have  been  instantly  withdrawn.  The 
mode  of  election,  therefore,  is  substantially  the  same  as  if  the 
question  had  been  put  separately  upon  each  freeman ;  for  the 
question  put  was,  "  Whether  any  one  of  the  council  had  any 
objection  to  them,  or  either  of  them?"  The  principle  upon 
which  these  elections  have  been  held  bad  is  this,  that  by  putting 
up  a  list  of  names,  the  individuals  of  the  corporation  have  not 
an  opportunity  of  lairly  judging  of  the  merits  of  each  freeman  ; 
but  the  special  circumstances  stated  in  the  affidavits  take  this 
case  out  of  that  rule. 

Per  Curiam  : 

This  mode  of  electing  freemen  by  putting  up  a  list  of  navies, 
upon  the  whole  of  which  the  members  of  the  corporation  are 
[  'TiyQ  ]  called  upon  to  give  one  *vote,  is  calculated  to  produce,  not  a 
real,  but  an  apparent  unanimity  only ;  for  each  individual  will 
compromise  his  own  opinion,  in  order  to  induce  others  to  do  the 
same.  The  case  in  Cowper  is  said  to  have  been  a  ease  of  a 
definite  body ;  but  that  affords  no  solid  ground  of  distinction. 
The  principle  upon  which  the  Court  decided  that  ease  must 
govern  the  present,  and  the  rule  therefore  must  be  absolute. 

Rale  absolute. 
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DOE,  ON  THE  Demise  op  BURDErT,    v.    WKIGUT.t        i^^^- 

'                                                                                  '                                           '           June  17. 
(2  Barn.  &  Aid.  710  -724.)  

A  term  of  1,000  years  was  created  by  de  »d  in  1717,  and  in  1735  was  L  ^^^  J 
assigned  for  the  purpose  of  securing  an  annuity  to  A.,  xnd  after  that  to 
attend  the  inheritance.  A.  having  died  in  1741,  and  the  estate  having 
remained  undisturbed  in  the  hands  of  the  owner  of  the  inheritance  and 
her  devisee  from  1735  to  1813,  without  any  notice  having  been  in  the 
mean  time  taken  of  the  term  excf>pt  that  in  1801  the  devisee,  in  whose 
possession  the  deeds  creating  and  assigning  it  were  found,  covenanted 
t  >  produce  those  deeds  when  called  for :  Held,  that  under  these  circum- 
stances the  jury  were  warranted  in  an  ejectment  brought  for  the 
premises  by  the  heir  at  law  to  presume  a  surrender  of  the  term. 

A  testatrix,  after  charging  her  estate  with  the  payment  of  an  annuity, 
devised  the  same  to  G.  S.,  his  heirs  and  assigns  for  ever;  but  her  wish 
and  desire  was,  that  G.  S.,  in  his  lifetime,  should  convey  the  estate  to 
some  charitable  uses,  the  choice  of  which  was  left  entirely  to  his 
discretion ;  and,  subject  to  this,  G.  S.  was  to  enjoy  the  estate  to  his  own 
use  for  his  life :  Held,  that  this  was  a  devise  void  by  9  Geo.  II.  c.  36, t 
by  which  Act,  the  estate  given,  and  not  merely  the  trust,  was  made 
void ;  and  that  the  legal  estate,  upon  the  death  of  the  devisee  for  life, 
descended  on  the  heir  at  law. 

By  the  codicils  to  the  will,  certain  legacies  were  bequeathed,  charged 
upon  the  e?4tate,  and  a  power  was  given  to  G.  S.  (who  was  also  named 
executor)  to  cut  down  timber  to  pay  them^  and  interest  was  directed  to 
be  paid  by  him  to  the  le^jatees.  after  the  expiration  of  two  years :  Held, 
that  the  personal  charges  could  not  raise  by  implication  the  express 
estate  for  life  given  to  G.  S.  by  the  will  into  an  estate  in  fee. 

Ejectment  for  a  messuage  and  lands,  situated  at  Fairstead, 
in  the  county  of  Essex.  At  the  trial  at  the  last  As^iizes  for  that 
county,  before  Park,  J.,  it  appeared,  that  Elizabeth  Oglethorpe, 
being  seised  in  fee  of  the  premises,  on  the  30th  of  May,  1786, 
after  charging  her  manor  of  Fairstead  Hall,  and  her  capital 
messuage,  farm,  and  lands  at  Fairstead,  with  an  annuity  of  60i., 
de^^sed  as  follows  :  **  I  give  and  devise  the  said  *manor,  capital  t  *7ii  ] 
messuage,  !arm,  lands,  and  hereditaments  in  Fairstead  aforesaid, 
unto  Granville  Sharp,  his  heirs  and  assigns ;  to  hold  unto  the 
said  GranviLe  Sharp,  his  heirs  and  assigns,  for  ever.  But  my 
wish  and  desire  is,  that  the  said  G.  Sharp  do,  in  his  lifetime,  by 

t  The  decision,  so  far  as  relates  to  {g  of  little  importance  since  the  Act 

the    presumption    of    surrender    of  8  *V  9  Vict.  c.  112.     As  to  the  two 

terms,     has    been    decidedly    dis-  latter  points,  see  notes  pp.  466,  467, 

approved  of  by  high  authorities  in  infra, — B.  C. 
later  cases.    Ftcfe  Sugden'd  Vend,  and  X  See  now  ol  &  52  Vict.  c.  42. 

Purch.  14th  ed.  p.  622.    The  point 
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Doe  proper  deeds,  convey,  settle,  and  assure  the  said  manor,  capital 
Wbight.  messuage,  farm,  lands,  and  hereditaments,  to  some  charitable 
uses,  (subject  to  the  said  annuity,)  to  take  place  at  his  decease, 
and  not  before.  The  particular  uses  to  be  limited  I  leave  entirely 
to  his  discretion,  having  the  fullest  confidence,  as  well  in  his 
judgment  of  the  choice  of  proper  objects,  as  in  bis  integrity  in 
the  disposal  thereof,  according  to  the  wish  by  me  expressed  ;  but 
it  is  my  intent  and  meaning,  that  the  said  G.  Sharp  shall  enjoy 
the  said  estate,  subject  as  aforesaid,  to  his  own  proper  use  and 
behoof,  during  his  life."  By  a  codicil,  dated  23rd  February, 
1787,  reciting  that  there  was  a  considerable  quantity  of  timber 
on  her  estates  at  Crauham  and  Fairstead,  in  the  county  of  Essex, 
which  estates  she  had,  by  her  will,  devised  to  several  persons 
therein  named,  she  declared  that  it  was  her  will,  that  the  per- 
sons to  whom  she  had  respectively  given  the  said  estates,  should 
take  the  same,  subject  to  the  payment  of  the  legacies  following ; 
viz.  her  estate  at  Cranham,  subject  to  the  payment  of  1,000/.  to 
the  Marquis  of  Bellegarde,  over  and  above  all  other  legacies  and 
bequests  by  her  already  given  him  ;  and  her  estate  at  Fairstead, 
subject  to  the  payment  of  1,000/.  to  Count  Bethisy,  a  relation  of 
her  late  husband,  residing  in  France  ;  and  she  thereby  charged 
her  said  estates  respectively  with  the  payment  of  the  respective 
sums ;  but  as  the  persons  to  whom  she  had  respectively  given 
the  said  estates  might  raise  the  said  sums  by  sale  of  timber, 
[  •712  ]  without  otherwise  incumbering  the  said  estates,  *to  discharge 
the  said  legacies,  she  willed  that  the  same  should  not  be  payable 
until  the  end  of  two  years  after  her  decease,  and  without  interest 
during  that  time ;  and  she  appointed  G.  Sharp  executor.  By 
another  codicil,  dated  1st  September,  1787,  reciting,  that  by  her 
will,  dated  80th  May,  1786,  she  had  given  to  the  Princess  of 
Ligne,  niece  of  her  late  husband,  600/. ;  and  by  the  above  written 
codicil,  she  had  given  to  Count  Bethisy  1,000/.,  she  thereby  re- 
voked the  said  legacies  of  500/.  to  the  said  Princess  of  Ligne,  and 
said  legacy  of  1,000/.  to  said  Count  Bethisy ;  and  she  thereby 
willed  and  directed,  that  the  said  respective  legacies  should  not 
be  paid,  but  she  willed  and  directed  that  the  sum  of  1,000/. 
should  be  charged  upon  and  paid  out  of  the  estate  at  Fairstead, 
at  such  time  and  in  such  manner  as  she  had  above  directed, 
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concerning  the  1003/.  which  she  had  given  to  the  said  Count  Doe 
Bethisy,  unto  the  two  yDungest  daughters  of  the  Marquis  of  wbioht.! 
Bellegarde,  in  her  said  will  and  codicil  named ;  and  she  willed, 
that  after  the  end  of  two  years  after  her  decease,  one  moiety  of 
the  said  1,000Z.  should  be  paid  each  of  the  youngest  daughters 
of  the  said  Marquis,  as  they  should  respectively  attain  the  age  of 
twenty-one  years,  or  be  married.  If  one  died  before  twenty-one, 
the  survivor  to  take  the  whole.  Until  such  age  or  marriage, 
interest  at  8  per  cent,  to  commence  at  the  end  of  two  years  after 
her  decease,  to  be  paid  by  G.  Sharp,  towards  their  maintenance 
and  education,  and  their  receipts  to  be  sufficient  discharges. 
G.  Sharp,  after  having  enjoyed  the  estate  from  the  period  of  the 
death  of  the  testatrix,  in  1787,  died  on  the  13th  of  July,  1813, 
without  having  made  any  disposition  of  the  estate  to  any  charit- 
able uses.  Upon  his  decease,  the  defendant  came  into  possession, 
claiming  as  *heir  at  law  to  Mrs.  Oglethorpe.  It  was,  however,  [  *713  ] 
clearly  proved  at  the  trial,  that  the  lessor  of  the  plaintiflf  was  the 
true  heir  at  law  of  Mrs.  Oglethorpe.  It  appeared  also,  that  by  a 
deed,  dated  28th  November,  1717,  certain  terms  of  1,000  years 
were  created  for  the  purpose  of  securing  a  mortgage  of  SOOL 
upon  the  premises.  Sir  Nathan  Wright,  in  1727,  having  pur- 
chased the  fee  of  the  property,  there  was,  in  the  deed  conveying 
it  to  him,  an  express  declaration,  that  Elizabeth  Palmer,  to 
whom  the  terms  were  assigned  by  the  deed  of  20th  November, 
1717,  should  stand  possessed  of  the  premises  for  the  residue  of 
the  said  term  of  1,000  years,  subject  to  a  redemption,  on  pay- 
ment of  1,400Z.  and  interest,  by  Sir  Nathan  Wright.  On  the 
16th  of  January,  1735,  by  a  deed  between  Elizabeth  Wright, 
(afterwards  Mrs.  Oglethorpe,)  of  the  first  part ;  Oliver  Martin 
and  Thomas  Bussell,  executors  and  residuary  legatees  of  Eliza- 
beth Palmer,  of  the  second  part ;  Alexander  Prescott,  of  the 
third  part;  and  Herbert  Tryste,  and  dame  Abigail,  his  wife, 
(widow  of  Sir  N.  Wright,  and  mother  of  Mrs.  Oglethorpe,)  of 
the  fourth  part ;  after  reciting  the  creation  of  the  terms,  their 
assignment,  and  the  declaration  before  mentioned  in  the  deed  of 
1727,  the  executors,  Martin  and  Eussell,  at  the  request  of  Tryste 
and  his  wife,  assigned,  and  Elizabeth  Wright  ratified  and  con- 
firmed, the  premises  to  Mr.  Alexander  Prescott,  fo*-  the  residue 
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Dob  of  the  term  of  1,000  years,  in  trast  for  securing  an  annuity  of 
Wright,  ^^l*  to  Tryste  and  his  wife,  and  after  that  to  attend  and  wait 
upon  the  freehold  and  inheritance,  as  they  were  conveyed  by  the 
deed  of  1727.  A  deed  was  also  produced,  dated  26th  August, 
[  '714  ]  1801,  between  G.  ♦Sharp,  of  the  one  part,  and  Joseph  Holden 
Strutt,  Esquire,  o  the  other  part,  by  which,  part  of  the  Fair- 
stead  estate  was  conveyed,  having  been  sold  for  the  redemption 
of  the  land-tax.  The  schedule  of  this  deed  contained  an 
enumeration  of  the  two  deeds  of  1717  and  1785,  and  stated  that 
they  were  then  both  in  the  possession  of  G.  Sharp.  Two  points 
were  made  at  the  trial :  First,  that  under  the  will  of  Mrs.  Ogle- 
thorpe, G.  Sharp  took  an  estate  in  fee ;  and,  secondly,  that  the 
outstanding  terms  created  by  the  deed  of  1717.  and  assigned  by 
that  of  1735,  to  attend  the  inheritance,  being  still  in  existence, 
the  lessor  of  the  plaint  flf  con  Id  not  recover,  not  having  the  legal 
estate.  The  learned  Judge  reserved  the  first  point,  and  as  to  the 
second,  he  stated  to  the  jury,  first,  that  the  great  object  of  the 
assignment  of  these  terms,  was  to  secure  an  annuity  of  451.  to 
two  persons  who  were  long  ago  dead,  and  that  that  part  of  the 
trust  was  satisfied  ;  and,  secondly,  that  as  to  attending  the  in- 
heritance, which  was  another  object,  the  circumstance  that  the 
deeds  were  not  found  in  the  hands  of  the  trustees,  but  in  those 
of  the  devisee  of  Mrs.  Oglethorpe,  who  had  been  seised  in  fee  of 
the  estate,  and  had  died  upwards  of  80  years  ago,  at  the  age  of 
79,  and  from  whom  the  devisee  must  have  derived  possession 
of  them,  together  with  the  fact  that  the  beneficial  occupation  of 
the  estate  had  continued  during  all  that  period  unfettered  by 
any  such  clog,  were  sufficient  to  warrant  them  in  presuming  that 
those  terms  had  been  surrendered,  and  a  re-conveyance  of  the 
legal  estate  made  to  the  person  beneficially  interested.  The  jury 
accordingly  found  a  verdict  lor  the  plaintiff.  Marry  at  having, 
in  last  Easter  Term,  obtained  a  rule  nisi  for  a  nonsuit  on  the 
[  •Tis  ]  first  point,  which  was  *reserved,  or  for  a  new  trial,  on  the  ground 
of  the  misdirection  of  the  learned  Judge  on  the  second  point, 
cause  was  now  shewn  against  that  rule,  by 

Onslow,  Serjt.,  Curwood,  and  Chitty.     *     ♦     ♦ 

Marry  at,  Gumey,  Svgden,  and  Kelly,  contra.    *     *     * 


voL.xxi.l     1819.     K.  B.    2  B.  cfe  ALD,  719—720.  465 


Baylby,  J. :  Doe 

V. 

This  case  has  been  argued  at  great  length,  and  if  we  enter-  Wright. 
tained  any  doubt  upon  the  subject,  we  would  postpone  our  judg-  [  719  ] 
ment.  But  as  my  Lord  Chief  Justice,  and  my  brother  Best, 
before  they  left  the  Court,  heard  a  great  part  of  the  argument, 
and  have  communicated  to  us  their  impressions  on  the  subject, 
we  do  not  think  it  necessary,  having  no  doubt  ourselves,  to  delay 
giving  our  opinion.  The  first  question  is,  whether  the  learned 
Judge  was  wrong  in  directing  the  jury  to  presume  the  surrender 
of  the  outstanding  terms.  I  think,  that,  in  this  case,  even  if  he 
had  used  the  strongest  terms  of  recommendation  and  advice,  he 
would  have  been  right.  The  facts  are  these :  the  terms  were 
created  by  indentures  dated  October  Ist,  1717.  In  1785,  they 
were  assigned  for  the  purpose,  first,  of  securing  the  payment  of 
an  annuity  to  the  father  and  mother  of  Mrs.  Oglethorpe,  and 
after  their  death,  to  attend  the  inheritance.  Mrs.  Oglethorpe's 
mother,  the  survivor,  died  in  1741,  and  she  herself  made  her 
will  in  1786.  Now  I  cannot  see  any  sufficient  reason  for  con- 
tinuing the  terms  during  all  that  period ;  for  from  the  time  of 
the  death  of  the  annuitants  the  object  ceased ;  and,  in  point  of 
fact,  from  1741  till  the  present  time,  with  one  exception  only, 
nothing  is  even  heard  of  them.  The  principle  upon  which  the 
Courts  proceed  in  these  cases  is  that  they  *will  presume  a  [*720] 
surrender,  where  it  is  for  the  interest  of  the  owner  of  the 
inheritance  that  the  terms  should  be  considered  as  surrendered ; 
and  where  an  estate  has  continued  for  so  long  a  period  in  the 
same  hands,  there  seems  no  beneficial  purpose  which  can  be 
answered  by  the  continuance  of  the  terms.  If,  for  instance,  in 
1786,  these  terms  had  been  considered  as  subsisting,  it  would 
have  been  necessary  for  Mrs.  Oglethorpe  to  have  made  enquiry, 
and  to  have  found  out  the  personal  representative  of  Prescott, 
the  trustee,  after  a  lapse  of  fifty-one  years,  and  perhaps  at  the 
expense  of  a  limited  administration.  I,  therefore,  can  see  no 
benefit,  but,  on  the  contrary,  a  great  inconvenience  to  the  owner 
of  the  inheritance,  from  keeping  the  terms  alive.  It  is  true, 
that  in  1802,  G.  Sharp  covenants  for  the  production  of  the  deed 
of  1735  :  he  does  not,  however,  assign  the  terms,  but  only  says, 
**  I  find  this  deed  in  my  possession,  and  I  covenant  to  produce  it." 
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Dob  He  treats  the  torms,  therefore,  as  subsisting  in  parchment,  but 

WRmHT.  ^ys  nothing  as  to  whether  they  are  then  subsisting  in  interest 
or  not.  The  case  of  Doe  v.  Scott  t  is  very  different  from  this  : 
there  the  term  had  been  dealt  with  as  subsisting,  and  it  would, 
besides,  have  been  prejudicial  to  the  owner  of  the  inheritance,  if 
a  surrender  had  been  presumed.  I  think,  therefore,  that  the 
learned  Judge  was  quite  right  in  his  directions  to  the  jury  upon 
this  point.  Then,  the  terms  of  years  being  laid  out  of  the 
question,  we  come  to  the  merits  of  the  case  which  turn  upon 
Mrs.  Oglethorpe's  will.  The  argument  is,  that  G.  Sharp  took  an 
estate  in  fee  under  the  will ;  and  I  agree,  that  but  for  9  Geo.  II. 
c.  86,  it  would  be  so.  But  the  effect  of  that  statute  is  to  strike 
out  the  devise  in  fee,  and  to  reduce  it  to  an  estate  for  life  only, 
r  •721  ]  For  *the  fee  is  given,  not  for  the  purpose  of  enabling  G.  Sharp 
to  pay  the  annuities,  but  for  the  purpose  of  his  executing  a  trust, 
which  the  Legislature  say  shall  not  be  executed.  The  statute 
makes  void  not  merely  the  trust  but  also  the  legal  estate  given ;  t 
for  if  that  were  not  so,  a  party  might  consider  himself  bound  in 
honor,  though  not  in  law,  to  convey  the  estate  to  the  uses  pro- 
hibited. But  it  is  said  that  the  objects  of  this  devise  are  not 
sufficiently  definite  to  bring  it  within  the  statute.  The  words 
are,  **  I  give  and  devise  the  said  manor  to  G.  Sharp,  his  heirs, 
and  assigns,  to  hold  to  him,  his  heirs,  and  assigns,  for  ever ;  but 
my  wish  and  desire  is,  that  he  do  in  his  lifetime  convey  the  said 
manor,  &c.  to  some  charitable  uses  (subject  to  the  above  annuity), 
to  take  place  at  his  decease,  and  not  before  ;  the  particular  uses  to 
be  limited,  I  leave  entirely  to  his  discretion."  The  estate,  there- 
fore is  given  with  the  words  **  wish  and  desire,'*  and  the 
authorities  establish,  that  if  you  accompany  the  devise  of  an 
estate  with  words,  that  the  devisee  shall  not  enjoy  it  for  his  own 
benefit,  but  shall  convey  it  over,  it  is  imperative  on  him  so  to  do. 
It  is  undoubtedly  necessary,  that  the  objects  to  which  it  is  to  be 
conveyed  shall  be  definite ;  if,  for  instance,  an  estate  be  given  t-o 
a  man  and  his  heirs,  but  the  will  of  the  donor  is  that  the  estate 
shall  by  him  be  devised  to  somebody,  or  to  somebody  named 
J.  S.  it  will  be  void,  as  being  too  indefinite.    But  here  the  object 

t  11  East,  478.  Churchery.  Martin  (1889)  42  Ch.  D., 

X  Followed  by  Krkewich,  J.  in      312;  58  L.  J.  Ch.  586. 
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is  not  80  indefinite ;  for  if  this  will  had  been  made  previously  to  ^ob 
the  statute  9  Geo.  II.  c.  36,  the  Court  of  Chancery  would  have  Wright. 
executed  it,  and  would  have  fixed  on  the  particular  uses  to  which 
the  fund  should  be  applied.  Now  the  purposes  for  which  the 
estate  was  given,  is,  that  it  should  be  conveyed  to  some  charitable 
uses,  and  the  *operation  of  the  statute  is,  that  every  convey-  [  *^^2 1 
ance  to  charitable  uses,  except  in  certain  modes  thereby  pointed 
out  (among  which  a  will  is  not  included),  is  void.  It  has  been 
argued,  that  there  are  certain  exceptions,  and  no  doubt  it  is  so. 
But  this  is  a  general  devise,  and  not  in  favour  of  any  of  the 
excepted  charitable  uses.  And  another  answer  to  that  argument 
is,  that  although  G.  Sharp  might  perhaps  have  executed  a  con- 
veyance to  some  of  the  charitable  uses  within  the  proviso  of  the 
statute,  and  might  have  so  disappointed  the  heir  at  law,  still  that 
as  he  has  not  so  done,  the  heir  at  law  is  not  excluded.  As  to 
the  argument  that  the  charges  in  the  different  codicils  would  of 
themselves  give  an  estate  in  fee  to  G.  Sharp,  the  will,  according 
to  my  construction  of  it  (the  effect  of  the  statute  being  to  strike 
out  the  devise  in  fee),  contains  only  an  express  devise  of  an 
estate  for  life  to  G.  Sharp.  Now  I  can  find  no  case  where,  after 
such  an  express  devise,  it  has  been  held  that  a  charge  of  this  sort 
will  extend  the  estate  to  an  estate  in  fee.f  All  the  cases  are 
where  the  words  of  the  devise  are  general ;  and  there  is  not  one, 
of  which  I  am  aware,  in  which  such  an  effect  has  been  given  to 
a  personal  charge,  after  an  express  devise  of  an  estate  for  life. 
Upon  the  whole,  my  opinion  is,  that  the  direction  of  the  learned 
Judge  was  right,  that  G.  Sharp  took  only  an  estate  for  life,  and 
that  the  lessor  of  the  plaintiff  is  entitled  to  recover. 

HOLBOYD,   J. : 

It  is  unnecessary  for  me  to  enter  at  any  length  into  this 
case,  after  the  judgment  pronounced  by  my  brother  Bayley,  with 
which  I  entirely  concur.  As  to  the  presumption  of  the 
surrender,  I  *think  that  the  learned  Judge  was  justified  in  the  L  •723  ] 
observations  which  he  made  to  the  jury ;  for  there  were  strong 
grounds  upon  which  such   presumption   might  be  made,  and 

t  Followed  and  applied  in  Bolton  y.  Bolton  (1870)  L.  R.  5  Ex.  145 ;  39 
L.  J.  Ex.  89.— R.  C. 
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Dob  more  particularly,  as  it  was  clearly  for  the  interest  of  the  owner 
Wbioht.  ^^  ^^^  inheritance  that  the  term  should  be  surrendered.  That 
doctrine  was  laid  down  by  Lord  Kbnyon  in  Doe  v.  Staple  A  With 
respect  to  the  point  arising  on  the  will,  it  seems  to  me,  that 
the  effect  of  the  9  Geo.  II.  is  to  make  the  will  as  if  it  contained 
no  bequest  of  the  estate  in  fee  to  6.  Sharp.  But  for  that  Act 
he  would  have  taken  an  estate  in  fee  ex  necessitate ;  for  without 
it  he  could  not  have  carried  the  trust  into  effect.  The  bequest  is 
to  him  and  his  heirs,  to  hold  to  the  use  of  him  and  his  heirs, 
with  a  desire  that  he  would  convey  to  some  charitable  uses,  and 
it  then  adds  a  bequest  to  him  of  an  estate  for  life.  Now  suppos- 
ing the  case  to  fall  within  the  9  Geo.  IL  c.  36,  one  question  is, 
whether  the  whole  devise  is  void,  or  the  trust  only.  I  think, 
that  by  the  statute,  the  devise  is  void.  For  the  third  section 
makes  void  all  assurances  of  any  lands,  or  of  any  estate  therein, 
to  or  in  trust  for  any  charitable  uses  whatever.  But  supposing 
that  only  the  trust  is  void,  then  it  is  a  devise  to  G.  S.  in  fee,  in 
trust  to  his  own  use  for  life,  with  a  resulting  use  to  the  heirs  of 
the  devisor,  and  that  resulting  use  being  executed  by  the  statute 
of  uses,  the  lessor  of  the  plaintiff  is  still  entitled  to  the  legal 
estate.  The  will  does  not  give  power  to  G.  Sharp  to  determine 
whether  the  estate  shall  be  limited  to  a  charitable  use  or  not,  but 
is  imperative  upon  him  to  give  it  to  some  charitable  use ;  and  a 
devise  to  any  such  use  is  void  by  the  statute.  If  it  was  intended 
^  *724  ]  to  confine  the  *objects  to  the  exception  in  the  Act,  the  will 
should  have  confined  it  to  the  excepted  charities.  As  to  the 
codicils,  I  am  of  opinion  that  they  are  not  sufficient  to  raise,  by 
implication,  the  express  estate  for  life  given  by  the  will,  into  an 
estate  in  fee.  Upon  the  whole,  I  entirely  agree  with  my  brother 
Bay  ley  in  the  judgment  which  he  has  delivered,  and  think  that 
this  rule  should  be  disharged. 

Rvle  discharged. 

t  1  R.  B.  595,  598  (2  T.  R.  684, 
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The  owner  of  the  fee  granted  to  A.,  his  partners,  fellow -adventurers,  ^  724  ] 
&c.  free  liberty  to  dig  for  tin  and  all  other  metals,  throughout  certain 
lands  therein  described,  and  to  raise,  make  merchantable,  and  dispose 
of  the  same  to  their  own  use ;  and  to  make  adits,  &c.  necessary  for  the 
exercise  of  that  liberty,  together  with  the  use  of  all  waters  and  water- 
courses, excepting  to  the  grantor  liberty  for  driving  any  new  adit 
within  the  lands  thereby  granted,  and  to  convey  any  watercourse  ow&c 
the  premises  granted,  habendum  for  twenty-one  years,  covenant  by  the 
grantee  to  pay  one-eighth  share  of  all  ore  to  the  grantor,  and  all  rateS; 
taxes,  &c.,  and  to  work  effectually  the  mines  during  the  term;  and 
then,  in  failure  of  the  performance  of  any  of  the  covenants,  a  right  of 
re-entry  was  reserved  to  the  grantor:  Held,  that  this  deed  did  not 
amount  to  a  lease,  but  contained  a  mere  licence  to  dig  and  search  for 
minerals,  and  that  the  grantee  could  not  maintain  an  ejectment  for 
mines  lying  within  the  limits  of  the  set,  but  not  connected  with  the 
workings  of  the  gi*antee. 

The  grantee  commenced  working  the  mines,  but  after  some  time 
discontinued,  not  being  prevented  by  the  want  of  water,  or  any  other 
inevitable  accident.  The  grantor,  after  some  lapse  of  time,  verbally 
authorized  other  persons  to  dig  for  ore  throughout  part  of  the  land 
described  in  the  deed,  and  met  those  persons  on  part  of  the  land,  and 
pointed  out  the  boundaries  within  which  they  were  to  exercise  the 
liberty ;  and  himself  subsequently  entered  into  a  mining  adventure  with 
other  persons,  which  was  carried  on  within  the  limits  described  in  the 
indenture ;  and  afterwards,  in  consideration  of  the  surrender  of  the  first 
grant,  and  of  certain  payments,  demised  the  premises  to  a  lessee  for 
twenty-one  years ;  and  upon  the  execution  of  this  lease,  the  original 
deed  was  delivered  up,  but  there  was  no  surrender  in  writing :  Held, 
that  these  acts  amounted  to  a  re-entry  by  the  grantor,  inasmuch  as 
unless  referred  to  the  exercise  of  that  right,  they  would  be  acts  of 
trespass  by  him. 

Held  also,  that  by  55  Geo.  m.  c.  184,  s.  49,  the  commissioners  of 
stamps  are  authorized  to  stamp  letters  of  administration  de  bonis  nouy 
on  security  given,  and  without  payment  of  the  duty,  as  well  in  cases 
where  the  duty  has  been  paid  on  the  original  letters  of  administration, 
as  when  such  letters  of  administration  have  been  originally  stamped  on 
credit. 

The  special  verdict  set  forth  an  indenture,  dated  March  1st, 
1806,  whereby  Thomas  Garlyon,   being   seised   in   fee  of  the 

t  Compare  «/cw««  v.  Reynolds  (1836)  L.  E.  6  a  B.  56,  64 ;  40  L.  J.  M.  0. 

4  A.  &  E.  806,  where  the  deed  was  35,  43,  that  perhaps  the  grantee  in 

held  to  amount  to  a  demise.  Itissug-  Doe  v.   Wood  might   have   had  an 

gested  by  Blackburn,  J.  in  Roads  ejectment  in  respect  of  mines  within 

▼.  Overseers  of  TrumptnffUm    (1870)  the  limits  of  his  workings.— E.  C. 
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Doe        premises,  granted  unto  John  Amler  Hanley,  his  partners,  fellow- 
WooD.       adventurers,  executors,  administrators,  and  assigns,  free  liberty, 
[  •726  ]      licence,  power,  *and  authority  to  dig,  work,  mine,  and  search  for 
tin,  tin  ore,  &c.,  and  all  other  metals  and  minerals  whatsoever, 
throughout  all  that  part  of  the  lands  of  the  said  Thomas  Carlyon, 
commonly  called  Crinnis,  therein  limited  and  described;  and 
the  tin,  tin  ore,  &c.,  and  other  metals  and  minerals  there  found, 
to  raise,  and  bring  to  grass,  and  there  to  stamp,  spall,  pick,  dress, 
cleanse,  and  make  merchantable,  and  dispose  of,  to  their  own 
use,  at  their  pleasure,  subject  to  certain  reservations ;  and  within 
the  limits  of  the  set  thereby  granted  to  dig,  and  make  such  adits, 
shafts,  i&c,  and  to  erect  such  sheds,  engines,  and  other  buildings, 
as  they  should  from  time  to  time  think  necessary  or  convenient, 
for  the  more  effectual  exercise  of  the  liberties  thereby  granted, 
together  with  the  use  of  all  such  water  and  watercourses  arising 
or  running  within  the  limits  of  the  set  thereby  granted,  as  were 
not  in  grant  to  any  other  person  at  that  time,  (except  the  pot- 
water  belonging  or  running  to  the  tenements  of  Crinnis  and 
Merthen,)  with  liberty  to  divert  and  turn  such  waters  and  water- 
courses, except  as  aforesaid,  and  to  cut  any  channels  for  convey- 
ing the  same  over  any  part  of  the  lands  lying  within  the  limits 
of  the  set,  for  the  purpose  of  more  effectually  and  beneficially 
exercising  and  enjoying  the  liberties  thereby  granted;  except 
unto  the  said  Thomas  Carlyon,  his  heirs  and  assigns,  and  his 
and  their  workmen,  &c.,  free  liberty  of  driving  any  new  adit  from 
any  adit  driven,  or  thereafter  to  le  driven,  within  the  lands 
thereby  granted,  and  of  quietly  entering  into  and  driving  such 
new  adits  through  the  same,  or  any  part  thereof,  and  of  sinking 
any  shaft  therein  necessary  and  proper  for  the  driving  of  such 
adit,  into  any  other  lands  of  the  said  T.  Carlyon,  or  into  the 
[  *726  ]      lands  *of  any  other  person,  at  his  and  their  pleasure ;  and  also 
except  unto  the  said  T.  Carlyon,  his  heirs  and  assigns,  full  liberty 
to  convey  any  watercourse  over  the  premises  granted,  or  any  part 
thereof,  in  such  manner  as  he  or  they  respectively  should  think 
meet  for  any  purpose  whatsoever,  doing  no  injury  to  the  work- 
ings of  J.  A.  H.  his  partners,  &c. ;  to  have,  hold,  use,  exercise, 
and  enjoy  the  said  several  liberties,  licences,  &c.  for  the  term  of 
twenty-one  years,  fully  to  be  complete  and  ended.     The  inden- 
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ture  contained  covenants  for  the  payment  of  an  eighth  share  of  Doa 
all  ore  to  T.  Garlyon,  and  that  J.  A.  H.  and  his  partners  would  wood. 
pay  all  rates  and  taxes,  and  would  effectually  work  the  premises, 
and  support  the  adits,  &c.,  and  then  contained  a  proviso,  that  in 
case  of  the  neglect  or  failure  in  the  performance  of  any  of  the 
covenants,  it  should  be  lawful  for  Thomas  Carlyon,  his  heirs  or 
assigns,  upon  the  lands,  or  any  part  thereof,  in  the  name  of  the 
whole  to  enter,  and  the  same  to  have  again,  repossess,  and  en- 
joy. The  special  verdict  then  stated,  that  the  surface  of  the 
lands  was,  during  all  the  time,  occupied  by  the  said  T.  Carlyon, 
and  his  tenants  of  the  surface,  and  that  the  said  J.  A.  H.,  soon 
after  the  execution  of  the  indenture,  dug  for  tin,  &c.,  and  that 
about  the  month  of  July,  1806,  the  said  J.  A.  H.  made  an  exca- 
vation or  adit  within  the  limits  horizontally  into  the  earth,  from 
the  sea  shore,  upon  the  level  of  the  sea,  about  seven  or  eight 
fathoms,  when  it  cut  a  vein,  containing  a  small  quantity  of  copper 
ore,  and  that  the  said  J.  A.  H.  then  worked  on  the  course  of  this 
vein  towards  the  west,  and  got  a  small  quantity  of  copper,  but 
none  of  the  copper  was  sold,  and  no  profit  was  made,  nor  were 
any  dues  rendered  to  the  said  T.  Carlyon  in  respect  thereof ; 
*and  that  J.  A.  H.  afterwards  pointed  out  a  spot  within  the  [  *727  ] 
limits  where  he  intended  to  sink  a  shaft  down  to  the  adit,  and 
four  pins  were  sunk  in  the  ground  to  mark  out  the  spot,  but  no 
such  shaft  was  ever  made,  nor  any  building  erected,  or  other 
work  done  by  J.  A.  H.  within  the  limits  aforesaid ;  and  that  J. 
A.  H.  did  occasionally  work  within  the  limits,  until  about  six 
weeks  before  he  died ;  when  declaring  that  it  was  not  worth 
while  to  work,  and  that  he  would  not  work  any  more  in  any  of 
the  excavations  or  adits,  he  directed  the  materials  to  be  removed, 
and  that  all  the  timber  that  was  there  should  be  knocked  away 
and  carried  off.  In  pursuance  of  which  direction,  the  timber  was 
knocked  away  and  entirely  removed,  excepting  one  piece  of  timber 
of  very  small  value,  which  the  men  refused  to  knock  away  on 
account  of  the  danger  to  themselves  in  doing  so ;  and  the  sea  filled 
up  the  entrance  of  the  excavation  or  adit.  It  then  stated  the  death 
of  J.  A.  H.  intestate,  and  the  grant  of  letters  of  administration  to 
Nevel  Norway,  one  of  his  creditors,  on  which  a  stamp-duty  had 
been  paid,  on  the  sum  of  8002.  only,  being  considerably  less  than 
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Dob        the  value  of  the  property  sought  to  be  recovered  by  the  action. 

Wood.  Novel  Norway  having  died,  letters  of  administration  de  bonis  non 
were  granted  on  the  9th  August,  1815,  to  George  Hanley,  the 
lessor  of  the  plaintiff,  the  only  child  of  J.  A.  H.,  which  were 
stamped  by  the  commissioners  of  his  Majesty's  stamp  duties, 
with  a  stamp-duty  of  3,000?.  upon  security  given,  and  without 
payment  of  the  duty  under  the  statute.  Neither  J.  A.  H.  nor  his 
administrators  or  assigns  were  in  any  manner  prevented,  either 
by  water  or  any  other  inevitable  impediment  from  working 
[  •728  ]  within  the  limits.  In  October,  1809,  no  person  having  *in  the 
interval  dug  for  any  ore,  one  William  Brown,  on  behalf  of  Joshua 
Bowe,  and  other  persons,  entered  into  a  negotiation  with  Thomas 
Carlyon  for  a  set  to  be  made  and  granted  by  the  said  T.  C.  to  the 
said  J.  Bowe  and  the  other  persons,  authorizing  them  to  dig  for 
tin,  &c.  and  all  other  metals  and  minerals  throughout  part  of  the 
lands  described  in  the  former  indenture ;  which  set  T.  Carlyon, 
about  11th  October,  1809,  verbally  agreed  to  make,  aad  settled 
with  W.  Brown  as  to  the  amount  of  the  dues  to  be  reserved  on 
such  set.  In  the  month  of  November,  1809,  T.  Carlyon  and  W. 
Brown  met  J.  Bowe  and  one  J.  Kroger  on  part  of  the  land 
described  in  the  former  indenture ;  and  T.  Carlyon  pointed  out 
some  of  the  boundaries  of  the  set  to  be  made  to  J.  Bowe  and  the 
other  persons,  and  wished  them  success  in  their  undertaking ; 
and  shortly  after  this  the  said  J.  Bowe  dug  for  copper,  copper 
ore,  &c.  within  the  limits  of  the  verbal  agreement.  On  the  10th 
day  of  July,  1810,  T.  Carlyon  became  jointly  concerned  and  in- 
terested with  Oliver  Woodcock,  John  Came,  and  various  other 
persons,  in  the  mining  and  searching  for  tin  and  tin  ore  in  certain 
other  lands,  part  whereof  lay  within  the  limits  of  the  indenture 
of  the  1st  of  March,  1806 ;  and  upon  that  occasion  a  memoran- 
dum of  agreement  was  made  and  entered  into  by  T.  Carlyon  and 
those  persons  under  which  the  co-adventurers  engaged  therein 
dug  for  tin  and  tin  ore,  &c.  within  the  limits  of  the  first  inden- 
ture, and  raised  and  got  a  small  quantity  of  tin  and  tin  ore  there- 
from, and  rendered  the  dues  payable  in  respect  thereof  to  T. 
Carlyon.  On  the  12th  of  January,  1811,  another  indenture  was 
made,  sealed  with  the  seal  of  T.  Carlyon,  and  by  him  delivered 

[•729]      to  Jr  Bowe,  by  which  said  last-mentioned  *indenture  it  was. 
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amongst  other  things,  witnessed,  that  as  well  in  consideration  of  Doe 
the  surrender  of  a  certain  grant  or  set  bearing  date  the  1st  day  wood. 
of  March,  1806,  made  and  granted  by  the  said  T.  Carlyon  to  the 
said  J.  A.  H.,  being  the  indenture  of  the  1st  March,  1806  ;  as  in 
consideration  of  certain  payments  the  said  T.  Carlyon  demised 
the  premises  in  question  to  J.  Rowe,  for  twenty-one  years.  Upon 
the  said  T.  Carlyon  delivering  this  indenture,  dated  12th  January, 
1811,  to  J.  Rowe,  the  latter,  who  had  previously  got  possession 
of  the  one  bearing  date  1st  March,  1806,  being  the  holder  of  a 
sixty-fourth  share,  as  a  fellow-adventurer  with  J.  A.  H.  under  it, 
delivered  up  that  indenture  to  T.  Carlyon,  but  no  surrender  in 
writing  was  ever  made  or  executed  thereof  to  the  said  T.  Carlyon. 
The  limits  mentioned  and  described  in  this  last  indenture,  dated 
January  12th,  1811,  were  not  co-extensive  with  the  limits  men- 
tioned and  described  in  the  indenture  dated  March  1st,  1806,  and 
the  works  constructed  by  the  said  J.  Rowe  were  at  a  distance 
from  and  did  not  communicate  with  any  part  of  the  works  done 
by  the  said  J.  A.  H.,  nor  were  in  any  manner  connected  there- 
with. After  the  making  of  the  indenture  dated  January  12th, 
1811,  J.  Rowe  continued  to  dig  for  copper  and  copper  ore,  and 
other  metals  and  minerals  within  the  limits  specified,  and  dug 
and  made  a  mine  therein,  and  got  quantities  of  copper  and  copper 
ore  therefrom,  and  disposed  of  the  same,  and  rendered  the  dues 
to  T.  Carlyon.  And  J.  Rowe,  for  the  purpose  of  more  effectually 
prosecuting  the  works,  erected  a  counting  house,  stables,  and 
other  buildings  within  the  limits.  There  never  was  any  build- 
ing within  the  same  limits  except  those  erected  and  built  by  J. 
Rowe  since  the  *execution  of  the  last  indenture.  The  surface  of  [  •730  ] 
the  ground  under  which  the  workings  of  J.  A.  H.  were  made  was 
waste  land  which  was  in  possession  of  the  said  T.  Carlyon,  and 
since  the  execution  of  the  indenture  of  the  12th  January,  1811, 
the  persons  claiming  under  the  same  have,  by  the  permission  of 
T.  Carlyon,  got  stone  on  the  waste  ground,  and  used  a  road  over 
it,  and  have  paid  money  to  T.  Carlyon  for  the  getting  of  such 
stone,  and  the  use  of  the  road.  The  special  verdict  then  set  out 
the  entry  of  the  lessor  of  the  plaintiff,  the  demise  and  the  ouster. 
The  case  was  argued  at  the  sittings  before  last  Easter  Term,  at 
Serjeants'  Inn  by — 
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DoK  Adam,  for  the  lessor  of  the  plaintiff.   *     *     ♦ 

V. 


Wood. 

[783  1  Wyld^e,  contra. 


Cur.  adv.  vidt. 


[  736  ]       Abbott,  Ch.  J,  now  delivered  the  opinion  of  the  Court  : 

This  case,  which  came  before  the  Court  upon  a  special  verdict, 
was  lately  argued  at  Serjeants*  Inn,  before  my  brothers  Bayley, 
Holroyd,  and  myself ;  my  brother  Best  declining  to  attend,  by 
reason  of  his  having  been  formerly  engaged  as  counsel  in  the  cause. 

Upon  the  argument,  three  principal  questions  were  made ; 
first,  as  to  the  sufficiency  of  the  stamp  upon  the  letters  of 
administration  under  which  the  lessor  of  the  plaintiff  claimed ; 
secondly,  upon  the  legal  effect  and  operation  of  the  indenture  of 
the  1st  of  March,  1806 ;  viz.  whether  this  indenture  operated  as 
a  demise  of  the  metals  and  minerals,  so  as  to  vest  in  the  lessee  a 
legal  estate  therein,  during  the  term,  upon  the  conditions  men- 
tioned in  the  deed,  or  only  as  a  licence  to  work,  and  get  the  metals 
and  minerals  that  might  be  found  within  the  limits  described ; 
and,  supposing  the  indenture  to  operate  as  an  actual  demise  of 
the  metals  and  minerals,  then,  thirdly,  whether  the  acts,  done  by 
the  grantor^  and  under  his  authority,  amount  to,  and  are  to  be 
considered  as  a  re-entry  under  the  proviso,  so  as  to  put  an  end 
to  the  term  of  years  created  by  the  deed. 
[  737  ]  Upon  the  question  relating  to  the  sufficiency  of  the  stamp,  our 

opinion  was  given  (in  favour  of  the  sufficiency  of  the  stamp) 
at  the  time  of  the  argument.  Upon  the  second  question,  it 
was  argued,  on  the  part  of  the  lessor  of  the  plaintiff,  that 
the  indenture  of  the  1st  of  March,  1806,  operated  as  an  actual 
demise  of  the  metals  and  minerals,  and  conveyed  the  legal  estate 
in  them  during  the  term,  as  a  chattel  real.  This  proposition  is 
necessary  to  the  maintenance  of  the  present  action,  because  if 
the  deed  operated  as  a  licence  only,  then,  admitting  that  a  party 
claiming  under  such  a  deed,  and  who  should  have  actually  opened 
and  worked,  and  should  be  in  the  actual  possession  of  a  mine, 
might,  if  ousted  of  such  possession,  maintain  an  ejectment,  yet 
such  a  right,  supposing  its  existence,  (and  upon  the  question  of 
its  existence  it  is  not  necessary  for  us  to  decide,)  would  not 
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sastain  the  present  action,  inasmuch  as  the  defendant  was  not         Doe 
shewn  to  be  in  possession  of  any  mine  worked  under  the  deed  in       wood. 
question,  but  only  of  other  mines  and  parts  of  the  metals  and 
minerals  lying  at  a  distance  from  the  workings  of  the  grantee  ; 
and  which  workings  had  even  been  long  abandoned  by  him.     It 
is  our  opinion,  that  this  deed  operates  as  a  licence  only. 

The  doubt  has  arisen  from  the  inaccuracy  of  some  of  its  expres- 
sions, which  seem  to  import  that  the  grantor  supposed  himself 
to  have  done  that  by  the  granting  part  of  the  deed,  which  it  is 
insisted  on  by  the  defendant,  the  words  of  the  granting  part  do 
not  warrant.  But  this  instrument,  though  inaccurate,  is  a 
regular  formal  deed,  containing  all  the  formal  or  orderly  parts 
of  a  deed  of  conveyance,  enumerated  by  Lord  Coke,  (in  *Co.  Litt.  [  •738  ] 
6  a,)  except  the  clause  of  warranty ;  viz.  the  parties  between 
whom  it  is  made  of  the  one  part  and  of  the  other  part ;  a  full 
description  of  the  premises  it  purports  to  grant,  with  the  excep- 
tions or  reservations  thereout ;  the  habendum ;  the  reddendum ; 
the  covenants  and  proviso  for  re-entry ;  the  in  cujus  rei  testu 
monium,  and  the  witnesses.  One  of  the  proper  offices  of  the 
premises  or  granting  part  of  a  deed,  as  is  there  stated  by  Lord 
Coke,  is,  ''  to  comprehend  the  certainty  of  the  tenements  "  to  be 
conveyed.  This  indenture,  in  its  granting  part,  does  not  purport 
to  demise  the  land,  or  the  metals  or  minerals  therein  comprised. 
The  usual  technical  words  of  demising  such  matters  are  well 
known  and  usually  adopted  in  a  formal  deed,  where  the  intent 
is  to  demise  the  land,  or  metals  or  minerals ;  but  the  purport  of 
the  granting  part  of  this  indenture,  is  to  grant,  for  the  term 
therein  mentioned,  a  liberty,  licence,  power,  and  authority,  to 
dig,  work,  mine,  and  search  for  metals  and  minerals,  in  and 
throughout  the  lands  therein  described,  and  to  dispose  of  the  ore, 
metals,  and  minerals  only,  that  should  within  that  term  be  there 
found,  to  the  use  of  the  grantee,  his  partners,  &c. ;  and  it  gives 
also  further  powers  for  the  more  effectual  exercise  of  the  main 
liberty  granted.  Instead,  therefore,  of  parting  with,  or  granting, 
or  demising  all  the  several  ores,  metals,  or  minerals,  that  were 
then  existing  within  the  land,  its  words  import  a  grant  of  such 
parts  thereof  only  as  should,  upon  the  licence  and  power  given 
to  search  and  get,  be  found  within  the  described  limits,  which  is 
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Dos  nothing  more  than  the  grant  of  a  licence  to  search  and  get  (irre- 
WooD.  vocable,  indeed,  on  account  of  its  carrying  an  interest,)  with  a 
[  *7S9  ]  grant  of  such  of  the  ore  only  as  should  be  found  and  got,  *the 
grantor  parting  with  no  estate  or  interest  in  the  rest.  If  so,  the 
grantee  had  no  estate  or  property  in  the  land  itself,  or  any  par- 
ticular portion  thereof,  or  in  any  part  of  the  ore,  metals,  or 
minerals  ungot  therein  ;  but  he  had  a  right  of  property  only,  as 
to  such  part  thereof  as  upon  the  liberties  granted  to  him  should 
be  dug  and  got.  That  is  no  more  than  a  mere  right  to  a  personal 
chattel,  when  obtained  in  pursuance  of  incorporeal  privileges 
granted  for  the  purpose  of  obtaining  it,  being  very  different  from 
a  grant  or  demise  of  the  mines,  or  metals,  or  minerals,  in  the 
land;  and  is  such  a  right  only  as,  under  the  circumstances 
stated  in  this  case,  is  not  sufficient  to  support  the  present  action 
of  ejectment.  This,  we  think,  is  the  effect  and  operation  of  the 
deed,  considering  it  with  reference  to  its  granting  part  only  ;  and 
we  are  fortified  in  this  opinion  by  the  construction  given  to 
similar  words  of  grant  in  Lord  Monntjoy's  case,  Godb.  18, 1  And. 
807,  and  4  Leo.  147,  and  in  Chetliam  v.  WiUiamsofiy  4  East, 
469 ;  even  if  the  liberty  granted  be  to  be  considered  a  liberty  to 
get,  exclusive  of  the  grantor;  and  afoHurri,  if  it  be,  as  in  those 
cases,  to  be  considered  as  not  exclusive  :  that,  however,  is  a  point 
which  it  is  unnecessary  for  us  now  to  decide.  It  was  contended, 
that  in  order  to  make  a  demise,  or  to  pass  such  an  interest  in 
the  soil  as  will  support  an  ejectment,  formal  words  of  demise 
need  not  be  used ;  and  that  words  importing  an  intent  in  the 
grantor  to  divest  himself  of  the  possession  for  a  time  and  vest  it 
in  another,  operate  in  law  as  a  lease,  whatever  may  be  their 
form ;  and  further,  that  words  shewing  such  intent  appear  in 
different  parts  of  this  deed.  The  words  alluded  to  are  such  as 
these,  viz.  '^  the  land  hereby  granted,"  ''the  ground  and  premises 
hereby  granted,"  and  "the  land  or  ground  hereby  granted," 
[  •740  ]  which  occur  in  some  of  *the  clauses  and  covenants  of  the  deed ; 
and  among  others,  in  the  clause  of  re-entry,  upon  which  parti- 
cular reliance  was  placed.  A  proviso  for  re-entry  is  in  itself  not 
less  applicable  to  a  licence  to  dig,  work,  mine,  and  search  for 
metals  and  minerals,  than  to  a  demise  of  metals  and  minerals, 
because,  under  such  a  licence,  works  may  be  effected,  and  a  cor- 
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I)oral  possession  had,  which  it  may  be  competent  for  the  grantor         Doe 

to  resume;    so  that  the  argument  rests   upon  the  particular       wood. 

expressions  used  in  the  deed,  and  not  upon  the  nature  or  quality 

of  the  clauses  or  provisions  in  which  they  are  used.     These 

expressions  may  probably  be  attributed  to  want  of   care  and 

caution  in  the  preparation  of  the  deed ;  but  supposing  them  not 

to  be  attributable  to  inadvertency,  or  supposing  that  we  should 

not  be  justified  in  so  attributing  them,  still  they  can,  in  our 

opinion,  have  no  further  effect,  than  to  shew,  that  the  grantor 

who  used  them  supposed  that  the  soil  or  minerals,  and  not  a 

mere  liberty  or  privilege,  passed  by  his  deed  ;    and  if  the  words 

used  in  the  granting  part  of  the  deed  were  of  doubtful  import, 

and  would  bear  the  construction  for  which  the  lessor  of  the 

plaintiff  contends,  such  doubtful  words  of  grant,  aided  by  the 

others,  shewing  the  intent,  might  be  sufficient  to  pass  the  land 

or  soil,  or  minerals  themselves,  and  to  support  an  action  of 

ejectment.     But  whatever  doubts  these  expressions  may  cast, 

yet  we  think  they  are  not  sufficient  to  vary  the  construction  that 

must  be  given  to  the  words  of  the  granting  part  of  this  deed,  as 

those  words  are,  in  themselves  alone,  plain  and  not  of  doubtful 

import,  and  as  the  proper  office  of  that  part  of  the  deed  is,  to 

denote  what  the  premises  or  things  are  that  are  granted,  and  is 

the  place  where  the  intent  of  the  grantor,  and  what  he  has 

actually  done  in  that  respect,  *i8  more  particularly  to  be  looked      [  •'*!  ] 

for,  recourse  must  be  had  to  the  proper  and  efficient  part  of  the 

deed,  to  see  whether  he  has  actually  granted  what  it  is  urged 

his  expressions  denote  that  he  supposed  that  he  had  granted : 

for  the  question  properly  is  not  what  he  supposed  he  had  done, 

but  what  he  really  has  done  by  his  grant.     For  these  incorrect 

expressions,  the  precise  import  of  which  he  might  not  accurately 

attend  to,  are  not  sufficient  to  constitute  a  grant,  or  to  operate 

so  as  to  extend  the  grant,  by  converting  the  things  granted  from 

incorporeal  to  corporeal,  and  from  chattels  personal  when  gotten, 

into  a  chattel  real,  previously  to  their  being  gotten,  which  must 

be  the  case,  if  we  were  to  adopt  the  reasoning  on  behalf  of  the 

lessor  of  the  plaintiff,  as  to  the  effect  and  operation  of  the  deed, 

and  which  would  carry  the  rights  of  the  grantee  much  further 

than  the  grant  of  a  licence  or  authority  extends. 
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Dos  Upon  the  third  qaestion  we  are  also  of  opinion  in  favour  of  the 

Wood.  defendant,  and  think  the  acts  mentioned  in  the  special  verdict  as 
done  by  the  grantor,  and  under  his  authority,  amount  to,  and 
are  to  be  considered  as  a  re-entry  under  the  proviso  so  as  to  put 
an  end  to  the  term  created  by  the  deed.  It  is  clear  that  the 
grantor  had,  under  the  proviso,  a  right  to  re-enter  by  reason  of 
the  grantee's  breach  of  covenant  in  not  effectually  working  when 
not  prevented  by  water  or  other  inevitable  impediment.  The 
acts  done  either  by  the  grantor  himself,  or  under  his  authority, 
on  part  of  the  lands  within  the  above  limits,  either  in  conse- 
quence of  his  negotiation  and  agreement  with  W.  Brown,  or  of 
his  agreement  with  Oliver  Woolcock  and  others,  or  of  his 
[  *742  ]  indenture  made  to  J.  Bowe,  amount  in  law,  we  think,  *to  a 
re-entry  and  to  a  determination  of  the  above  grant  of  the  Ist 
March,  1806.  Those  acts,  if  done  by  a  stranger,  or  other  person 
having  no  right  or  authority  to  enter,  would  be  wrongful,  and  so 
they  would  be  in  the  present  case  though  done  by  the  grantor,  or 
under  his  authority,  if  the  above  grant  can  be  considered  to  have 
operated  as  a  demise  either  of  the  soil  or  of  all  the  ore,  metals, 
and  minerals  within  the  described  limits,  unless  those  acts  be 
deemed  to  be  in  law  an  entry  by  the  grantor,  and  a  remitter  of 
him  to  his  former  estate  by  a  determination  of  his  grant ;  and 
the  authorities  shew  that  those  acts  must  be  deemed  to  be  in  law 
such  an  entry  and  remitter.  In  Plowden,  92,  it  appears  that 
if  a  person  having  a  right  of  entry  has  done  any  act,  so  that  the 
disseisee  might  have  an  action  against  him  if  he  was  a  stranger, 
*  the  law  saith  that  rather  than  he  shall  be  punished  it  shall  be  an 
entry  and  remitter  to  him.  So  in  Co.  Litt.  55,  entry  into  land 
without  the  consent  of  the  lessee,  and  cutting  down  a  tree  where 
the  trees  were  not  excepted  out  of  the  demise,  are  considered 
to  be  an  implied  ouster,  and  a  determination  of  the  will,  for  that 
it  would  otherwise  be  a  wrong  in  him ;  and  a  lessor's  putting  in 
his  beasts  to  use  the  common  appendant  is  also  considered  as  a 
determination  of  the  will.  And  in  Co.  Litt.  245  b.  the  mulier's 
coming  upon  the  ground  upon  his  own  head,  and  cutting  down  a 
tree,  and  digging  the  soil,  or  taking  any  profit,  are  stated  to  be 
interruptions,  for  (the  book  says)  "  rather  than  the  bastard  shall 
punish  him  in  an  action  of  trespass,  the  act  shall  amount  in  law 
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to  an  entry.     So  it  is,  if  the  mulier  put  any  of  his  beasts  into  the         Doe 
ground,  or  command  a  stranger  to  put  on  his  beasts,  these  do       wood. 
amount  in  law  to  an  entry.'' 

It  was  urged  on  the  part  of  the  lessor  of  the  plaintiff,  that  the  [  743  ] 
words  of  the  deed  of  the  12th  January,  1811,  by  which  that  deed 
is  expressed  to  be  made  partly  in  consideration  of  the  surrender 
of  the  grant  of  1806,  together  with  the  fact  of  the  actual  receipt 
of  the  deed  of  that  date  by  Mr.  Carlyon,  from  Mr.  Bowe,  into 
whose  hands  it  had  come,  shewed  that  none  of  the  acts  done  by 
the  grantor,  were  or  were  intended  to  be  a  re-entry  under  the 
proviso  contained  in  the  deed  of  1806.  But  we  think  such  an 
effect  cannot  properly  be  given  to  those  circumstances,  and  that 
they  ought  to  be  considered  only  as  matters  of  caution,  intended 
to  preclude  the  question  which,  unfortunately,  has  since  been 
raised.  If,  therefore,  the  grant  in  question  can  be  considered  to 
have  been  a  demise  of  the  land,  or  of  all  the  ores,  metals,  and 
minerals  within  the  limits  described,  yet  it  was  determined  by 
the  above  acts  done  by  the  grantor,  or  under  his  authority, 
amounting  in  law  to  a  re-entry;  in  which  case  the  present 
action  of  ejectment  cannot  be  maintained.  For  these  reasons, 
the  judgment  of  the  Court  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


WEBB   V.   PLUMMEE.  i8i9. 

(2  Bam.  &  Aid.  746—752.)  Junel9. 

By  the  custom  of  the  country,  the  outgoing  tenant  was  entitled  to  an  [  *746  ] 
allowance  for  foldage  from  the  in-conung  tenant.  But  where  a  lease 
specified  certain  payments  to  be  made  by  the  in-ooming  to  the 
outgoing  tenant,  at  the  time  of  quitting  the  premises,  among  which 
there  was  not  included  any  payment  for  foldage  :  Held,  that  the  terms 
of  the  lease  excluded  the  custom,  and  that  the  out-going  tenant  was  not 
entitled  to  any  allowance  in  respect  of  foldage. 

Where  the  lease  also  provided  that  the  tenant  should,  during  the  term, 
fold  his  flock  of  sheep  which  he  should  keep  on  the  demised  premises, 
under  a  penalty  if  he  omitted  to  do  so :  Stmble,  that  this  amounted  to  a 
covenant  to  keep  a  flock  of  sheep  upon  the  premises. 

Assumpsit.    The  declaration  stated,  that  the  plaintiff  being 
possessed  of  a  farm,  was  in  respect  of  it  entitled  to  foldage ;  and 
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Webb        that  in  consideration  that  the  plaintiff  would  relinquish  and  give 
Plummeb.     up  the  possession  of  the  farm,  and  would  permit  him  to  have  the 
benefit  of  the  said  foldage,  the  defendant  undertook  to  make  all  due 
and  customary  allowances,  as  between  in-coming  and  out-going 
tenants,  for  and  in  respect  of  the  said  foldage.   At  the  trial  at  the 
last  Sussex  Assizes  before  Park,  J.,  the  only  question  was  as  to 
the  foldage,  in  respect  of  which  a  certain  sum  was  claimed  by  the 
plaintiff,  who  was  the  out-going  tenant  of  a  Southdown  farm, 
L  *747  ]       ^'from  the  defendant,  the  in-coming  tenant.  It  was  admitted,  that 
by  the  custom  of  the  country  such  an  allowance  was  usually  made ; 
but  the  defendant  contended,  that  under  the  special  provisions  of 
the  plaintiff's  lease,  the  custom  of  the  country  was  excluded. 
The  following  were  the  clauses  relied  on  :  ''  And  also  that  the 
said  Henry  Webb  shall  not,  during  the  term,  carry,  or  cause  or 
suffer  to  be  carried  from  off  the  premises,  any  hay,  straw,  com 
in  the  straw,  haulm,  sheaf,  or  fodder,  muck,  dung,  compost,  or 
suUage,  that  shall  grow,  arise,  or  be  made  in  or  upon  the  said 
demised  premises ;  but  yearly  and  every  year,  in  a  good  husband- 
like manner,  fodder  out,  lay,  spread,  spend,  and  use  the  same, 
in  or  upon  some  proper  part  thereof,  upon  pain  of  forfeiting 
three  pounds  for  each  load  so  carried  away  from  the  said  demised 
premises;  and  also  shall  and  will,  at  all  times  during  the  said 
term,penn  or  fold  his  flock  of  sheep,  which  he  shall  keep  upon 
the  said  demised  premises,  upon  such  parts  where  the  same  have 
been  usually  folded,  upon  the  penalty  of  three  pounds  a  time  for 
each  and  every  time  that  the  same  shall  be  folded  off  from  the 
demised  premises,  or  on  any  other  part  thereof,  than  where  the 
same  have  been  usually  folded  as  aforesaid  ;  and  also  shall  and 
will,  in  the  last  year  of  the  said  term,  at  the  usual  time  for 
moving  the  dung  out  of  the  closes,  carry  all  the  dung  and  manure 
arising  on  the  premises  in  the  preceding  year  to  such  part  or 
parts  of  the  said  fallowed  lands  or  grattens  as  shall  be  appointed 
by  the  lessor,  his  heirs  or  assigns  or  the  next  succeeding  tenant 
or  tenants,  and  there  cast  the  same  into  a  mixen  or  mixens,  he 
and  they  paying  for  fallowing  such  land  and  carrying  out  the 
dung,  but  nothing  for  the  dung  itself,  and  also  grass  in  the 
[  •748  ]      *ground,  and  for  thrashing  out  the  com,  as  is  customary  between 
a  tenant  coming  in  and  a  tenant  going  out  of  a  farm."     The 


VOL.  XXI.]     1819.    K.  B.    2  B.  &  ALD.  748—749.  481 

learned  Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff,        Webb 
with  liberty  to  move  to  enter  a  verdict  for  the  defendant ;  and  a     plummkb. 
rule  nisi  having  been  obtained  in  last  Easter  Term, 

Marryat  and  Chitti/  now  shewed  cause : 

By  the  general  custom  of  the  country,  the  plaintiff  was  entitled 
to  compensation  for  foldage,  and  there  is  nothing  in  the  lease 
to  control  that  custom.  In  Wigglesivorth  v.  DaUison,^  it  was 
held,  that  a  custom  that  tenants  should  have  the  way-going 
crops  after  the  expiration  of  their  terms  was  valid ;  and  it  was 
there  expressly  argued,  that  the  circumstance  of  the  lease  being 
by  deed  excluded  the  custom,  inasmuch  as  the  parties  must  be 
supposed  to  have  described  all  the  circumstances  relative  to  the 
intended  term  in  the  written  instrument.  In  Doe  v.  Snawden^l 
where  there  was  a  written  agreement  for  seven  years,  and  where 
the  taking  was  from  Old  Lady-day,  it  was  said  that  the  custom 
of  most  countries  would  enable  the  lessee  to  enter  upon  the 
arable  land  at  Candlemas,  to  prepare  for  the  Lent  corn,  without 
any  special  words  for  that  purpose ;  and  in  the  late  case  of 
Senior  v.  Armytagef^  a  custom  for  the  tenant  to  provide  work  and 
labour,  tillage,  sowing,  and  all  materials  for  the  same  in  his 
way-going  year,  and  for  the  landlord  to  make  him  a  reasonable 
compensation  for  the  same,  was  held  valid,  although  the  farm 
was  held  under  a  written  agreement ;  and  this  Court  held,  that 
unless  the  agreement  in  express  terms  ^excluded  the  custom,  it  [  ^749  ] 
was  operative ;  and  Lord  Chief  Baron  Thomson  is  reported  to 
have  said  at  the  trial,  that  as  to  the  special  agreement,  in  order 
to  control  the  custom,  it  must  be  of  such  a  nature  that  it  oper- 
ated upon,  and  prevented,  in  express  terms,  the  custom  from 
attaching.  Now  here  the  lease  does  not  in  express  terms  exclude 
the  custom.  It  is  true  that  it  does  provide  for  compensation  in 
certain  specified  cases,  and  that  foldage  is  not  one  of  those,  but 
non  constat  that  the  tenant  would  necessarily  have  any  such 
claim ;  and  it  was  therefore  unnecessary  to  provide  for  it ;  for  by 
the  terms  of  the  lease  he  is  not  bound  to  keep  any  sheep  at  all, 
but  only  to  fold  such  as  he  shall  keep  upon  the  demised  premises. 

t  Dougl.  201.  S  17  B.  E.  627  (HoIVb  N.  P.  197). 

t  2  Blac.  1225. 
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Webb  Oumey^  DoyUy,  Serjt.,  and  Courthope^  conirh^  were  stopped 

Plummeb.    by  the  Coubt. 

Abbott,  Ch.  J. : 

There  is  no  doubt  that,  by  a  special  covenant,  a  party  may 
waive  the  benefit  of  the  custom  of  the  country,  whether  general 
or  particular ;  and  the  only  question  is,  whether  the  plaintiff  in 
this  case  has  waived  the  benefit  of  being  paid  for  the  foldage  by 
the  covenants  in  this  lease.  Upon  considering  the  whole  lease, 
I  am  of  opinion  that  he  has  so  waived  this  advantage,  for  which, 
in  all  probability,  he  must  have  received  some  corresponding 
benefit.  He  covenants  that  he  will  at  all  times,  during  the 
term,  fold  his  flock  which  he  shall  keep  upon  the  demised 
premises,  upon  such  parts  thereof  where  the  same  have  been 
usually  folded,  upon  the  penalty  of  three  pounds  a  time  for 
every  time  the  same  shall  be  folded  off  from  the  demised 
r  ^760  ]  premises,  or  on  any  other  part  thereof,  than  ^where  the  same 
had  been  usually  folded.  It  is  said  that  this  covenant  does  not 
absolutely  bind  the  tenant  to  keep  as  well  as  fold  his  flock. 
I  think  that  it  does,  but  that  does  not  form  the  ground  of  my 
judgment ;  for  the  lease  further  proceeds  to  bind  the  tenant,  in 
the  last  year  of  his  term,  to  carry  all  the  manure  arising  on  the 
premises,  to  such  part  of  the  fallowed  lands  as  shall  be  appointed 
by  the  landlord  or  the  incoming  tenant ;  and  then  there  follows  a 
provision  as  to  the  payments  which  are  to  be  made  by  the 
incoming  to  the  outgoing  tenant,  viz.  "  for  fallowing  the  land 
and  carrying  out  the  dung,  but  nothing  for  the  dung  itself ; 
and  also  grass  in  the  ground,  and  for  thrashing  out  the  com, 
as  is  customary  between  a  tenant  coming  in  and  a  tenant 
going  out.''  There  are,  therefore,  certain  payments  specified, 
which  the  incoming  tenant  is  to  make,  but  no  payment  for 
foldage  is  mentioned.  It  must  thei^efore  be  considered  as 
wholly  excluded  by  the  lease.  Upon  the  whole,  I  am  of 
opinion,  that  by  the  express  terms  of  the  lease,  which  specifies 
certain  particular  payments  to  be  made  on  quitting  the  premises, 
the  custom  of  the  country,  as  to  the  payment  for  foldage, 
is  waived,  and,  therefore,  that  the  plaintiff  is  not  entitled  to 
recover. 
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Baylby,  J. :  Webb 

V. 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover  the  Plummkr. 
compensation  in  question.  Where  there  is  a  written  agreement 
between  the  parties,  it  is  naturally  to  be  expected,  that  it  will 
contain  all  the  terms  of  their  bargain ;  but  if  it  is  entirely  silent 
as  to  the  terms  of  quitting,  it  may  let  in  the  custom  of  the 
country  as  to  that  particular.  If,  however,  it  specifies  any  of 
those  terms,  we  must  then  go  by  the  lease  *alone.  The  custom  [  *^^^  ] 
of  the  country  applies  to  those  cases  only  where  the  specific 
terms  are  unknown ;  and  it  is  founded  upon  this  principle,  that 
justice  requires  that  a  party  should  quit  upon  the  same  terms  as 
he  entered.  If,  therefore,  the  party,  when  he  entered  upon  the 
farm,  paid  for  a  way-going  crop,  or  for  foldage,  manure,  fallow- 
ing, or  tillage,  then  if  the  lease  be  wholly  silent  as  to  the  terms 
upon  which  he  is  to  quit,  the  custom  of  the  country  may  be 
introduced,  and  he  may  be  entitled  to  receive  for  a  way-going 
crop,  foldage,  &c.  Upon  this  ground.  Senior  v.  Armytage  was 
determined,  for  the  lease  there  was  wholly  silent  as  to  the  terms 
of  quitting,  and  the  claim  there  was  different  from  the  present, 
being  a  claim  for  labour  done  by  the  outgoing  tenant,  from  which 
he  could  not  himself  derive  any  benefit.  Here,  too,  there  is  a 
specific  contract  to  fold  the  flock  upon  the  premises,  under  a 
penalty.  My  judgment,  however,  is  founded  particularly  on  the 
last  stipulation  in  the  lease,  by  which  the  tenant  is  prohibited 
from  carrying  off  the  manure,  and  by  which  the  incoming 
tenant  is  directed  to  make  certain  payments  to  him ;  and  if  a 
lease  speaks  distinctly  of  the  allowances  to  be  made  upon 
quitting,  it  seems  to  me  to  exclude  all  others  which  are  not 
named. 

HOLEOYD,  J. : 

I  am  of  the  same  opinion.  It  seems  to  me,  that  the  covenant 
in  the  lease,  that  the  tenant  will  fold  his  flock  which  he  shall 
keep,  Sec.,  is  binding  on  him  to  keep  a  flock,  and  fold  it  on  the 
usual  parts  of  the  demised  premises.  For  although  the  words  of 
a  covenant  are  to  be  construed  according  to  the  intent  of  the 
parties,  yet  they  are  to  be  taken  most  strongly  against  the  party 
who  stipulates.    To  this  covenant  *there  is  attached  a  penalty,       [  •762  ] 

I  I  2 
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Wbbb  the  only  effect  of  which  is  to  give  the  landlord  an  option,  either 
Plumkb.  to  bring  an  action  for  damages  for  the  breach  of  the  covenant  to 
fold,  or  to  proceed  for  the  penalty.  But  even  supposing  that  there 
was  no  covenant  to  fold  in  this  lease,  still,  inasmuch  as  it  pro- 
vides for  the  payments  which  the  incoming  tenant  is  to  make,  it 
seems  to  me  that  its  language  is  equivalent  to  this,  that  the  in- 
coming tenant  shall  pay  for  such  things  as  are  specified,  and  no 
more.  For  the  rule  expressio  uniius  est  exchmo  alternis  applies. 
Then  as  the  parties  have  provided  for  all  the  payments  that 
were  to  be  made,  and  as  they  have  not  mentioned  foldage,  it 
follows  that  the  plaintiff  is  not  entitled  to  any  compensation  for 
it,  and  that  the  verdict  must  be  entered  for  the  defendant. 

Best,  J. : 

I  had  at  first  some  doubt  in  this  case,  but,  on  looking  at  the 
whole  deed,  I  think  it  was  intended  by  the  parties,  that  it  should 
contain  all  the  terms  of  quitting,  and  that  the  custom  of  the 
country  should  not  prevail.  In  Wigglesworth  v.  DaUison,  there 
were  no  sufficient  circumstances  to  exclude  the  custom ;  and 
unless  it  appears  that  there  is  nothing  to  exclude  it,  the  agree- 
ment must  regulate  the  rights  of  the  parties.  Here  the  parties 
have  made  some  stipulation  as  to  the  terms  of  quitting,  and  if 
they  had  intended  that  this  or  any  other  payment  should  be  also 
made,  they  would  have  introduced  them  into  the  lease.  I  think, 
therefore,  that  the  verdict  should  be  entered  for  the  defendant. 

Postea  to  defendant. 
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SMITH  V.   CHANCE.t  i«i9- 

(2  Bam.  &  Aid.  753—755.)  June  19. 

A  tenant  was  bound  either  to  consume  the  hay  on  the  demised  pre-  [  753  ] 
mises,  or  for  every  load  of  hay  removed  to  bring  two  loads  of  manure. 
On  quitting  possession  of  the  premises,  he  sold  part  of  a  rick  of  hay  then 
left  standing  to  a  purchaser,  without  mentioning  his  liability  to  bring 
manure.  The  incoming  tenant  refused  to  allow  the  purchaser  to  take 
away  the  hay  until  the  manure  was  brought.  After  an  interval  of  a 
month,  during  which  time  the  hay  had  been  considerably  damaged,  the 
latter  consented  that  it  should  be  removed;  the  purchaser,  however, 
then  refused  to  accept  or  pay  for  the  same :  Held,  that  although  the 
bringing  on  the  manure  was  not  a  condition  precedent  to  the  carrying 
oif  the  hay,  as  between  the  landlord  and  tenant,  still,  that  after  the 
tenant  had  quitted  possession  of  the  premises,  the  succeeding  tenant 
had  a  right  to  refuse  to  permit  the  hay  to  be  removed  till  after  the 
manure  was  brought  on,  and  that  as  the  vendor  had  not  enabled  the  pur- 
chaser to  remove  the  hay  in  the  first  instance,  he  was  not  entitled  to 
recover  the  price. 

Assumpsit  for  hay  sold  and  delivered.  Flea,  general  issue. 
At  the  trial  at  the  last  Worcestershire  Assizes  before  Richardson,  J. 
it  appeared  that  the  plainti£f  was  tenant  of  a  piece  of  pasture 
land  near  Worcester  called  the  Further  Hill,  which  he  occupied 
from  Candlemas,  1815,  to  Candlemas,  1817,  when  he  quitted  the 
premises  in  consequence  of  a  notice  given  by  himself.  One  of 
the  terms  upon  which  he  held  the  land  was,  that  he  would  con- 
sume the  hay  on  the  premises,  or  for  every  load  of  hay  would 
bring  two  waggon-loads  of  Worcester  muck,  and  spread  the  same. 
At  the  time  when  the  plaintiff  quitted  the  possession,  a  part  of  a 
rick  of  hay  was  left  standing  on  the  premises.  This  hay  the 
plaintiff  sold  to  the  defendant,  but  without  mentioning  the  agree- 
ment respecting  the  muck.  The  succeeding  tenant,  Phillips,  who 
had  previously  given  permission  to  the  plaintiff  to  carry  off  the 
hay,  provided  he  would  fulfil  his  agreement  with  the  landlord  as 
to  the  manure,  in  consequence  of  some  dispute  between  himself 
and  the  plaintiff  as  to  the  terms,  inunediately  upon  the 
defendant's  sending  persons  to  truss  and  carry  away  the  hay, 
forbade  their  proceeding  to  do  so,  and  threatened  to  bring  an 

t  Cited  by  LordBLACKBUKN,  upon  .   in  Westropp  v.  ElligoU  (1884)  9  App. 
the  construction  of  the  Land  Law      Cas.  815,  b25. — R,  C. 
(Ireland)  Act,   1881,  s.  58,  sub-s.  3, 
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Smith       action  against  them  if  they  carried  away  the  hay  before  the 
Chakce.     plaintiff  had  brought  on  the  manure.    In  consequence  of  this  the 

[  «764  ]  defendant  desisted,  and  the  *hay  remained  upon  the  land  till 
about  a  month  afterwards,  when  an  arrangement  having  been 
come  to  between  the  plaintiff  and  Phillips,  the  latter  then  con- 
sented to  the  hay  being  carried  off  the  premises.  In  the  interval, 
however,  the  hay  had  been  spoiled  by  exposure  to  the  weather, 
&c.  and  the  defendant  then  refused  either  to  take  or  to  pay  for 
it.  The  learned  Judge  thought  that,  inasmuch  as  the  bringing 
on  the  manure  was  not  a  condition  precedent  to  carrying  off  the 
hay,  the  defendant  was  entitled,  notwithstanding  the  refusal  of 
Phillips,  to  have  taken  the  hay  after  he  had  purchased  it,  and 
that  he  might,  if  necessary,  have  brought  trover  for  it ;  and  that 
he  could  not,  therefore,  resist  the  demand  made  by  the  plaintiff 
for  the  payment  of  the  stipulated  price.  The  jury  accordingly 
found  a  verdict  for  the  plaintiff.  A  rule  nisi  having  been 
obtained  by  Russell,  in  last  Easter  Term,  for  setting  aside  this 
verdict, 

PiUler  shewed  cause : 

The  bringing  on  the  manure  was  no  condition  precedent  to  the 
removal  of  the  hay  by  the  plaintiff  or  his  vendee;  Phillips, 
therefore,  was  wholly  unjustifiable  in  his  refusal,  and  the 
defendant  ought  not  to  have  acquiesced  in  it,  but  might  have 
maintained  trover.  At  all  events,  the  defendant  ought  to  have 
repudiated  the  contract  sooner,  and  not  have  proceeded  to  cut 
the  hay  into  trusses,  for  it  will  be  hard  upon  the  plaintiff,  who 
has  lost  his  hay  by  the  defendant's  neglect,  if  he  cannot  now 
recover  the  price. 

Jervis  and  RusseU,  contra,  were  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

I  think  that  the  learned  Judge  was  mistaken  in  the  view 

[  *755  ]      which  he  took  of  this  case.    For  *I  am  of  opinion  that  neither 

Smith  nor  Chance  could,  without  Phillips's  permission,  have 

removed  this  hay  from  the  premises.    That  permission,  as  it 
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appears  from  the  evidence,  was  given  svb  modo ;  for  Phillips  only  Smith 
consented  that  the  hay  should  be  taken  away,  provided  Smith  ghakob. 
fulfilled  his  agreement  with  the  landlord.  The  learned  Judge 
thought  that  by  that  agreement  the  plaintiff  was  not  bound  to 
bring  on  the  manure  till  after  the  hay  had  been  removed.  That 
was  so  during  the  possession  of  the  land  by  the  plainti£f,  but 
after  the  expiration  of  the  plaintiff's  tenancy  the  succeeding 
tenant  might  then  refuse  to  permit  the  plaintiff  to  carry  away 
the  hay  till  after  the  manure  was  brought  on.  I  think,  there- 
fore, that  the  learned  Judge  was  wrong,  and  that  a  satisfactory 
defence  was  made  out  in  evidence. 

Batlby,  J. : 

The  circumstances  in  which  this  hay  was  placed  ought  to 
have  been  communicated  to  the  defendant  at  the  time  of  the 
sale.  He  would  naturally  suppose  that  the  plaintiff  had  a  right 
to  deliver  the  hay,  whereas  the  contrary  turns  out  to  be  the 
fact. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  A  party  cannot  maintain  an  action 
for  the  price  of  goods  sold  and  delivered  until  he  has  either 
delivered  them  or  done  something  equivalent  to  delivery ;  as  for 
instance,  if  he  has  put  it  in  the  vendee's  power  to  take  away  the 
goods  himself.  But  here  the  defendant  was  prevented  from 
carrying  away  the  hay  by  Phillips,  on  whose  premises  it  was 
standing.  And  it  was  incumbent  on  the  plaintiff  to  have 
removed  that  obstacle  previously  to  the  sale. 

Best,  J.  concurred. 

Rule  absolute  for  a  new  trial. 
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1819.       DOE,   ON  THE   Demise   of   PUTLAND,   v.   HILDERf 

•^''^^-  (2  Bam.  &  Aid.  782—795.) 

r  782  1  -^  ^'^  ^^  years  was  created  in  1762,  and  assigned  over  to  a  trustee, 

in  1779,  to  attend  the  inheritance.  In  1814,  the  owner  of  the  inherit  - 
ance  executed  a  marriage  settlement;  and  in  1816,  he  conveyed  his  life 
interest  in  the  estate  to  a  purchaser  as  a  security  for  a  debt :  but  no 
assignment  of  the  term  or  delivery  of  the  deeds  relating  to  it  took  place 
on  either  occasion.  In  1819,  an  actual  assignment  of  the  term  was 
made  by  the  administrator  of  the  trustee  in  1779,  to  a  new  trustee  for 
the  purchaser  in  1816  :  Held,  that  tinder  these  circumstances,  on  an 
ejectment  brought  by  a  prior  incumbrancer  against  the  purchaser,  the 
jury  were  warranted  in  presuming  that  the  term  had,  previously  to 
1819,  been  suirendered. 

Held  also,  where  a  tenant  had  come  into  possession  of  the  premises  in 
1816,  and  the  lessor  of  the  plaintiff  claimed  under  a  writ  of  eleffit,  and 
inqiiisition  thereon,  issued  in  1818,  but  founded  on  a  judgment  recovered 
prior  to  1816,  that  no  notice  to  quit  was  necessary. 

Ejectment  for  a  certain  piece  of  marsh  land  situate  at  the 
parish  of  Horstmonceox,  in  the  county  of  Sussex.  At  the  trial 
before  Park,  J.,  at  the  last  Spring  Assizes  for  that  county,  the 
following  facts  appeared  in  evidence '  In  1808,  Bichard  New- 
[  *783  ]  man,  being  indebted*  to  the  lessor  of  the  plaintiff,  executed  a 
warrant  of  attorney  to  confess  a  judgment  to  the  amount  of  4,000/. 
The  judgment  having  been  accordingly  entered  up,  was  revived 
in  1818  by  scire  facids,  and  a  writ  of  elegit  issued  thereon.  An 
inquisition  was  taken  under  this  writ  on  the  18th  March,  1818, 
by  which  the  premises  in  question  were  extended  as  one  moiety  of 
the  hereditaments  of  Bichard  Newman,  in  the  possession  of  the 
defendant.  The  defendant,  in  1816,  became  tenant  to  Mrs. 
Sarah  Newman,  to  whom,  in  that  year,  her  son,  Bichard 
Newman,  had  conveyed  his  life-interest  and  his  reversion  in 
the  premises  as  a  security  for  a  debt,  without  any  notice  of 
the  judgment  signed  in  1808.  No  notice  to  quit  had  been 
given  to  the  defendant.  In  1762,  a  regular  mortgage  term  of 
1,000  years  was  created  by  Francis  Hare  Naylor,  then  the  owner 
of  the  fee  in  these  and  other  premises  of  greater  value,  and 
several  further  charges  were  made  previously  to,  and  in  the  year 
1770.    In  1771|  Naylor  devised  the  estate  to  trustees  to  sell.    In 

t  See  note   to  Doe  v.  Wright,  p.      trell  v.  Hughes  (1855)  15  C.  B.  532; 
461,  ante;  and  see  Blackwdl  v.  Flow-      24  L.  J.  C.  P.  107.— E.  C. 
man  (1831)  2  Bam.  &  Ad.  573 ;    Cot- 
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1779,  they  sold  and  conveyed  these  premises  to  John  Newman  dob 
in  fee,  and  the  term  was  assigned  to  William  Denman,  his  hildsb. 
executors,  administrators,  and  assigns,  in  trust  for  John  Newman, 
his  heirs,  and  assigns ;  and  to  be  assigned,  conveyed,  and 
disposed  of,  as  he  or  they  should  direct  and  appoint;  and  in 
the  meantime  and  until  such  appointment  to  attend  and  wait 
upon  the  freehold  and  inheritance  of  the  same  premises.  The 
estate  descended  from  John  Newman  to  his  nephew,  Bichard 
Newman,  who  in  October,  1814,  on  his  marriage,  settled  the 
estate  to  the  use  of  himself  for  life,  with  remainder  over  in  strict 
settlement.  On  the  17th  March,  1819,  (after  the  commencement 
of  this  action,)  John  Denman,  as  ♦the  son  and  next-of-kin  of  [  *784  ] 
William  Denman,  who  died  intestate  in  1810,  took  out  letters  of 
administration,  and  by  a  deed  dated  19th  March,  1819,  by  the 
direction  of  the  devisees  of  Mrs.  Sarah  Newman,  who  had  died 
in  1816,  assigned  the  term  in  the  usual  and  regular  way  to  a 
trustee  for  them,  and  to  attend  the  inheritance.  The  deed 
creating  the  term  in  1762,  was  produced  by  a  purchaser  of  the 
larger  part  in  value  of  the  estate  comprised  in  it.  The  deeds 
of  1779  and  1819  were  produced  by  the  defendant.  Two  questions 
were  made.  First,  that  the  defendant,  under  these  circum- 
stances, was  entitled  to  a  notice  to  quit.  Secondly,  that  the 
outstanding  term  put  an  end  to  the  plaintiff's  case,  the  legal 
estate  being  thereby  out  of  him.  The  learned  Judge  was  of 
opinion  against  the  defendant,  on  the  first  point;  and  as  to 
the  second,  he  directed  the  jury  to  presume  a  surrender  of  the 
term.  The  jury  having  accordingly  found  a  verdict  for  the  plain- 
tiff, Gumey,  in  last  Easter  Term,  obtained  a  rule  nisiy  for  setting 
aside  the  verdict,  against  which  rule  cause  was  now  shewn  by 


I^ 


Marry  at  and  Abraham  for  the  lessors  of  the  plaintiff.  *   *  * 


Gurney,  Comyn,  and  Sugden,  contra.     *     ♦     *  [  786  ] 

Abbott,  Ch.  J.  now  delivered  the  opinion  of  the  Court  :  788  ] 

This  was  an  action  of  ejectment  tried  before  my  brother  Park 
at  the  last  assizes  for  the  county  of  Sussex.  The  title  of  the 
lessor  of  the  plaintiff  was  upon  a  judgment  recovered  in  the 
year  1806,  against  Bichard  Newman  for  8,000Z.  and  a  writ  of 


490  1819.    K.  B.     2  B.  &  ALD.  788—789.  [b.b. 

Doe  elegit  and  inquiBition  thereupon  in  the  year  1818,  finding 
HiLDBB.  Bichard  Newman  seiaed  in  fee  of  the  premises  in  qaestion.  It 
was  farther  proved  that  the  defendant  occupied  the  land  as  a 
tenant,  and  had  declared  that  he  considered  it  to  belong  to 
Bichard  Newman,  and  had  delivered  to  him  a  notice  of  the 
judgment  received  in  June,  1818,  from  the  lessor  of  the  plaintiff. 
On  the  part  of  the  defendant,  it  was  proved  that  on  the  28rd 
June,  1762,  Francis  Hare  Naylor  had  conveyed  the  premises  in 
question,  inter  alia,  to  Thomas  Carter,  for  a  term  of  1,000  years, 
by  way  of  mortgage  for  securing  the  sum  of  6,0002.  That  in  the 
year  1779,  the  mortgage  was  paid  off,  and  deeds  were  then 
executed,  whereby,  in  effect,  the  term  was  assigned  to  William 
Denman,  in  trust  for  John  Newman,  a  purchaser  of  the  premises^ 
and  to  attend  the  inheritance.  That  in  the  month  of  October, 
[  *789  ]  1814,  the  said  Bichard  Newman,  to  whom  *the  premises  had 
descended  from  the  purchaser  John  Newman,  made  a  settlement 
upon  his  intended  marriage,  whereby  he  conveyed  the  premises 
to  trustees  and  their  heirs  to  the  use  of  himself  for  life,  with  a 
remainder  to  his  intended  wife  for  life,  remainder  to  the  issue  of 
the  marriage,  and  reversion  to  himself  in  fee.  That  in  the  year 
1816,  the  said  Bichard  Newman  and  his  wife  conveyed  their  life 
estates,  and  his  reversion  in  fee,  to  Sarah  Newman,  the  mother 
of  Bichard,  as  a  security  for  1,1622. ;  which  appears  to  have 
been  money  then  due  from  him  to  her.  That  Mrs.  Newman, 
the  mother,  died  in  the  year  1817,  having  previously  devised 
her  interest  to  some  other  relations.  That  William  Denman,  to 
whom  the  term  had  been  assigned  in  trust,  to  attend  the  in- 
heritance as  aforesaid,  died  about  four  years  ago ;  and  that  on 
the  19th  March  last,  his  son  took  out  administration  to  him,  and 
executed  a  deed,  purporting  to  be  an  assignment  of  the  term  to 
a  person  therein  named,  in  trust  for  the  devisees  of  Mrs. 
Newman,  the  mother.  Upon  this  evidence,  two  questions  were 
made  at  the  trial ;  whether  the  term  might  be  presumed  to 
have  been  surrendered  and  merged  in  the  inheritance ;  and  if 
it  might  not,  then  whether  it  was  a  trust  within  the  10th  section 
of  the  Statute  of  Frauds,  so  as  not  to  stand  in  the  way  of  the 
execution  on  the  judgment.  The  learned  Judge  thought  this  a 
case  in  which  a  jury  might  presume  a  surrender  of  the  term ; 
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and  the  matter  being  accordingly  left  to  them,  they  found  that  Dob 
the  term  had  been  surrendered.  A  motion  was  afterwards  made  hildbr. 
for  a  non-suit,  according  to  leave  given  by  the  learned  Judge ;  a 
role  to  shew  cause  was  granted,  and  the  matter  argued  before  us 
very  fully  and  ably.  The  same  two  points  were  made.  And 
♦with  respect  to  the  Statute  of  Frauds,  a  further  point  also  :  it  [  •790  ] 
being  contended,  first,  that  the  trust  of  a  term  of  years  is  not 
within  the  10th  section  of  the  statute ;  and  secondly,  that  if  it 
be,  yet  in  this  particular  case,  the  statute  would  not  help  the 
plaintiff,  because  the  termor  must  be  considered  as  a  trustee,  not 
for  the  debtor,  but  for  the  devisees  of  Mrs.  Newman  at  the  time 
of  issuing  the  execution.  Upon  these  points,  however,  it  is  not 
necessary  for  us  to  pronounce  any  judgment,  because  we  are  of 
opinion,  that  in  this  case,  a  surrender  of  the  term  might  lawfully 
and  reasonably  be  presumed.  It  is  obvious,  that  if  such  a 
surrender  had  been  made,  it  would  probably  not  be  in  the  power 
of  the  plaintiff  to  produce  it,  he  being  a  stranger  to  the  par- 
ticulars of  the  title  which  his  debtor  had  in  the  land.  The 
principal  ground  of  objection  to  the  presumption  was,  that  such 
a  presumption  had,  in  no  instance  hitherto,  been  made  against 
the  owner  of  the  inheritance ;  the  former  instances  being,  as  it 
was  said,  all  cases  of  presumption  in  favour  of  such  owner. 
But  this  proposition  appears  to  be  too  extensively  laid  down. 
One  of  the  instances  in  which  it  has  been  said  that  a  surrender 
shall  be  presumed,  is  the  case  of  a  mortgagor  setting  up  a  term 
against  his  own  mortgagee,  and  this  is  said  generally,  and 
without  distinction,  between  a  mortgagee  in  fee  or  for  years. 
Bat  if  such  a  term  be  set  up  against  a  mortgagee  for  years,  and 
a  surrender  presumed,  the  presumption  is  made  against,  and  not 
in  favour  of  the  owner  of  the  inheritance.  It  is  made  against 
his  interest  at  the  time  of  the  trial,  but  in  favour  of  his  honesty 
at  the  time  of  the  mortgage ;  for  if  the  term  existed  at  the  time 
of  the  mortgage,  he  ought  in  honesty  to  have  secured  the  benefit 
of  it  to  *the  mortgagee  at  that  time,  and  not  to  have  reserved  it  [  *79i  ] 
in  his  own  power,  as  an  instrument  to  defeat  his  mortgage.  And 
upon  the  same  principle  on  which  a  surrender  is  presumed  in  the 
case  of  mortgagor  and  mortgagee,  we  think  it  may  reasonably  be 
presumed  in  the  present  case ;  though  the  principle  is  appUcable 
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Dob  not  to  the  judgment  creditor,  but  to  other  persons.  One  of  the 
HiLDER.  general  grounds  of  a  presumption  is,  the  existence  of  a  state  of 
things,  which  may  most  reasonably  be  accounted  for,  by  sup- 
posing the  matter  presumed.  Thus  the  long  enjojonent  of  a 
right  of  way  by  A.  to  his  house  or  close,  over  the  land  of  B., 
which  is  a  prejudice  to  the  land,  may  most  reasonably  be 
accounted  for  by  supposing  a  grant  of  such  right  by  the  owner 
of  the  land :  and  if  such  a  right  appear  to  have  existed  in 
ancient  times,  a  long  forbearance  to  exercise  it,  which  must  be 
inconvenient  and  prejudicial  to  the  owner  of  the  house  or  close, 
may  most  reasonabIy.be  accounted  for,  by  supposing  a  release 
of  the  right.  In  the  first  class  of  cases,  therefore,  a  grant 
of  the  right,  and  in  the  latter,  a  release  of  it,  is  presumed. 
Where  a  term  of  years  becomes  attendant  upon  the  reversion 
and  inheritance,  either  by  operation  of  law,  or  by  special 
declaration,  upon  the  extinction  of  the  objects  for  which  it 
was  created,  the  enjoyment  of  the  land  by  the  owner  of  the 
reversion,  thus  become  the  cestui  que  trust  of  the  term,  may 
be  accounted  for  by  the  union  of  the  two  characters  of  cestui  que 
trust  and  inheritor,  and  without  supposing  any  surrender  of  the 
term ;  and  therefore  in  general  such  enjoyment,  though  it  may 
be  of  very  long  continuance,  may  possibly  furnish  no  ground  to 
presume  a  surrender  of  the  term.  But  where  acts  are  done  or 
omitted  by  the  owner  of  the  inheritance,  and  persons  dealing  with 
[  *792  ]  *him  as  to  the  land,  which  ought  not  reasonably  to  be  done  or 
omitted,  if  the  term  existed  in  the  hands  of  a  trustee,  and  if 
there  do  not  appear  to  be  any  thing  that  should  prevent  a 
surrender  from  having  been  made;  in  such  cases  the  things 
done  or  omitted  may  most  reasonably  be  accounted  for,  by 
supposing  a  surrender  of  the  term ;  and  therefore  a  surrender 
may  be  presumed.  We  think  there  are  such  things  in  the 
present  case.  In  the  year  1814,  Bichard  Newman  the  debtor, 
and  then  owner  of  the  inheritance,  made  a  settlement  upon 
his  intended  marriage,  which  took  place  immediately.  Upon 
such  an  occasion  the  title  and  title-deeds  of  the  husband  would 
probably  be  looked  into  by  professional  men,  on  the  part  of 
the  husband  at  least,  if  not  on  the  part  of  the  wife  also :  and  not- 
withstanding the  assertion  of  one  of  the  learned  gentlemen,  who 


VOL.  XXI.]     1819.     K.  B.     2  B.  &  ALD.  792—793.  498 

argued  this  case  on  the  part  of  the  defendant,  and  by  whom  we  dok 
were  informed  that  it  is  not  usual,  on  such  occasions,  to  take  Hildeb. 
any  notice  of  an  outstanding  satisfied  term ;  we  cannot  forbear 
thinking  that  such  a  term  always  ought  to  be,  and  frequently 
is,  in  some  way  noticed,  either  by  the  deed  of  settlement,  or  by 
some  separate  instrument ;  because  if  it  be  not  noticed,  and  the 
termor  be  not  called  upon  to  assign  the  term  to  the  uses  of  the 
settlement,  nor  any  declaration  of  trust  made  of  it  to  those  uses, 
it  may  afterwards  be  made  an  instrument  of  defeating  the 
settlement.  The  title-deeds  usually  remain  with  the  husband, 
and  if  he  be  driven  by  necessity  to  borrow  money,  he  may  meet 
with  a  lender  who  has  no  notice  of  the  settlement,  and  may  by 
handing  over  his  deeds,  and  obtaining  an  assignment  of  the 
term  to  him,  and  other  conveyances,  give  to  him  a  title  that 
must  prevail  both  at  law,  and  in  courts  of  equity,  against  the 
settlement.  The  supposed  practice  of  taking  *no  notice  of  [  ♦793  ] 
outstanding  terms  on  such  an  occasion  appears  to  have  been  in- 
sisted upon  before  Lord  Hardwicke,  in  the  case  of  Willoughby  v. 
Willoughby,^  as  applied  to  marriage  settlements  and  purchases. 
But  that  very  learned  Judge,  in  giving  his  judgment  in  that 
case,  says,  he  had  enquired  of  a  very  learned  and  eminent  con- 
veyancer, and  could  not  find  that  there  had  been  any  such 
general  rule.  And  he  afterwards  proceeds  to  say,  **  where  the 
assignment  has  been  generally  in  trust  to  attend  the  inheritance, 
and  the  parties  approve  of  the  old  trustees,  they,  may  safely  rely 
upon  it,  especially  in  the  case  of  a  purchase  or  mortgage,  where 
the  title-deeds  always  are,  or  ought  to  be,  taken  in ;  for  if  he 
has  the  creation  and  assignment  of  the  term  in  his  own  hands, 
no  use  can  be  made  of  it  against  him.  Such  instances  as  these 
may  account  for  the  practice  in  many  cases,  but  cannot  constitute 
a  general  rule."  If  in  the  present  case  it  had  appeared,  that 
the  deeds  relating  to  the  term  were  delivered  to  the  trustees  of 
the  marriage  settlement,  as  one  of  the  securities  for  the  settle- 
ment, the  case  would  have  stood  on  a  very  difierent  ground. 
The  marriage  settlement,  however,  is  not  the  only  occasion  on 
which  we  think  it  may  most  reasonably  be  supposed,  that  this 
term,  if  existing,  would  have  been  brought  forward.    It  appears 

t  1  E.  E.  397,  407  (1  T.  R.  763,  772). 
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Dob  that  in  1816,  the  same  Bichard  Newman,  heing  then  indebted  to 
HiLDBB.  his  mother,  and  desiroas  of  giving  her  Becority  for  the  debt, 
prevailed  upon  his  vdfe  to  join  with  him  in  conveying  to  her  the 
interests  they  derived  under  the  settlement.  Upon  this  occasion, 
an  assignment  of  the  term,  or  a  delivery  of  the  deeds  relating  to 
it,  would  undoubtedly  have  been  most  important  acts  in  favour 
[  '794  ]  of  the  mortgagee,  because  they  would  have  protected  *the  mort- 
gagee against  any  subsequent  use  of  the  term  to  defeat  her 
mortgage.  On  both  these  occasions,  therefore,  the  term,  if  exist- 
ing, could  not  have  been  wholly  disregarded,  without  either  want 
of  integrity  on  the  part  of  Bichard  Newman,  or  want  of  care  and 
caution  on  the  part  of  the  professional  men  engaged  in  those 
transactions.  We  think  it  more  reasonable  to  presume  a  prior 
surrender  of  the  term,  than  to  presume  such  deficiencies.  It 
certainly  might  not  unreasonably  be  left  to  a  jury  to  consider 
to  what  cause  they  would  attribute  these  omissions  ;  and  this  was 
done  at  the  trial.  It  is  true  that  an  assignment  of  the  term  was 
taken  a  few  days  before  the  trial  for  the  alleged  benefit  of  the 
legatees  of  the  mortgagee,  Mrs.  Newman,  on  whose  behalf  we 
were  informed  the  present  cause  was  defended.  But  this  tardy 
act  cannot  be  of  any  avail,  and  leads  not  to  any  presumption. 
The  assignment  was  made  by  the  administrator  of  the  person  in 
whom  the  term  had  been  vested ;  and  the  administrator  would 
probably  be  ignorant  of  any  previous  surrender  made  by  the 
intestate.  The  time  for  dealing  with  the  term,  on  behalf  of  the 
mortgagee,  was  the  date  of  the  mortgage.  An  actual  assignment 
of  the  term  is  more  regarded  than  its  mere  quiescent  existence.  It 
will  defeat  the  title  to  dower,  which  its  existence  only  will  not, 
according  to  the  case  of  MaundreU  v.  MaundreU,  7  Yes.  567,  and 
10  Yes.  246,  t  and  the  cases  there  cited.  These  observations  re- 
specting the  settlement  and  the  mortgage,  receive  additional  force 
from  the  consideration  of  their  dates.  They  were  both  long  sub- 
sequent to  the  judgment,  and  they  are  the  acts  of  a  person 
materially  interested  in  protecting  the  land  from  the  judgment, 
[  'Tos  ]  and  excluding  all  questions  on  the  *subject  of  priority  or  otherwise 
in  the  case  of  the  settlement,  for  the  sake  of  his  intended  wife,  and 
the  issue  that  he  might  expect  by  her,  and  in  the  case  of  the 

t  7  R.  B.  393, 
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mortgage,  for  the  sake  of  the  mortgagee,  to  whom  he  was  so  nearly  dob 
related,  and  who  was  evidently  a  favoured  creditor.  And  it  cannot  hilder. 
be  denied  that  an  actual  assignment  of  the  term  would  have  been 
in  many  respects  more  operative  against  the  judgment,  than  its 
mere  existence.  In  the  case  of  the  mortgage,  it  would  have  put 
an  end  to  all  question  on  the  Statute  of  Frauds,  by  making  the 
termor  specifically  a  trustee  for  the  mortgagee  before  execution 
issued,  according  to  the  case  of  Hunt  v.  Coles^  1  Com.  Bep.  226. 
For  these  reasons  we  think  the  verdict  ought  not  to  be  disturbed, 
and  the  rule  must  therefore  be  discharged. 

Ride  discharged. 


EAPP   r.   LATHAM  and   PAKRY.  i819. 

(2  Bam.  &  Aid.  795-802.)  June^. 

A.  employed  B.  and  C,  who  were  partners  as  wine  and  spirit  mer-  r  795  -1 
chants,  to  purchase  wine  and  sell  the  same  upon  commission.  C,  the 
managing  partner,  represented  that  he  had  made  the  purchases,  and 
that  he  had  sold  a  part  of  the  wines  so  purchased  at  a  profit ;  the  pro- 
ceeds of  such  supposed  sales  he  paid  to  A.,  and  rendered  accounts,  in 
which  he  stated  the  purchases  to  have  been  made  at  a  certain  rate  per 
pipe.  In  fact,  G.  had  neither  bought  nor  sold  any  wine.  The  transac- 
tions were  wholly  fictitious,  but  B.  was  wholly  ignorant  of  that.  Upon 
the  whole  account  a  larger  sum  had  been  repaid  to  A.,  as  the  proceeds 
of  that  part  of  the  wine  alleged  to  be  resold,  than  he  had  advanced ;  but 
the  other  part  of  the  wine,  which  0.  represented  as  haying  been  pur- 
chased, was  unaccounted  for :  Held,  that  B.  was  liable  for  the  false 
representations  of  his  partner ;  and  that  A.  was  entitled  to  retain  the 
money  that  had  been  paid  to  him  upon  these  fictitious  transactions,  as  if 
they  were  real. 

Held  also,  the  supposed  purchases  haying  been  represented  to  have 
been  made  at  a  certain  specified  rate  per  pipe,  that  A.  might  maintain 
an  action  for  money  had  and  reoeiyed  to  recover  the  specific  sums 
advanced  for  the  number  of  pipes  of  wine  unaccounted  for. 

Action  for  money  had  and  received.  Plea,  first,  general 
issue,  secondly,  set-off.  This  action  was  brought  by  order  of 
the  Lord  Chancellor  against  the  defendants,  who  were  bank- 
rupts, and  was  defended  by  the  assignees.  The  question  was, 
whether  *the  plaintiff  was  entitled  to  prove  any  and  what  debt  [  '796  ] 
under  the  commission.  The  two  defendants  were  in  partnership 
as  wine  and  spirit  merchants.  The  business  was  under  the 
sole  direction  and  management  of  Parry;  Latham  being  also 
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Rapp  an  insurance  broker.  The  plaintiflf  employed  the  defendants 
Latham,  to  purchase  wine  for  him  on  commission,  and  to  resell  the  same 
as  opportunity  might  offer.  The  plaintiflf  advanced  the  money 
to  pay  for  the  wines,  and  the  duties  thereon.  The  defendant 
Parry  represented  to  the  plaintiflf  that  wines  were  actually  pur- 
chased and  sold,  and  from  time  to  time  rendered  in  the  name 
of  Latham  and  Parry  accounts  of  such  sales,  and  paid  the  pro- 
ceeds thereof  to  the  plaintiff.  These  dealings  commenced  in 
January,  1812.  Parry  then  wrote  to  the  plaintiff  that  he  had 
an  opportunity  of  purchasing  61  pipes  of  port  at  661.  per  pipe, 
and  he  desired  the  plaintiflf  to  remit  the  money  to  pay  the 
price  of  such  wines  and  the  duties  thereon:  the  plaintiff  did 
remit  the  money,  and  Parry  represented  that  he  made  the 
purchase,  and  afterward,  in  the  name  of  the  firm,  transmitted 
an  account  to  the  plaintiflf,  stating  that  30  of  these  61  pipes 
were  resold  at  the  price  of  8U.  per  pipe,  and  paid  the  proceeds 
of  such  pretended  sale  to  the  plaintiff.  The  other  transactions 
were  similar  to  this,  and  continued  from  January,  1812,  to 
1813 ;  during  that  time  Parry  represented  that  eleven  different 
purchases  of  wine  had  been  made.  Each  transaction  formed 
the  subject  of  a  separate  account,  and  all  the  purchases  were 
described  as  being  made  at  a  certain  specified  rate  per  pipe.  The 
plaintiff  conceived  that  Parry  was  in  fact  laying  out  his  money 
in  bond  fide  purchases  of  wines,  and  that  he  actually  resold 
[  *t^i  ]  part  of  such  wines  as  he  represented ;  *but  upon  the  bank- 
ruptcy taking  place,  it  appeared  that  the  transactions  were 
wholly  fictitious ;  and  that  Parry  had  had  recourse  to  them  as 
expedients  to  raise  money.  The  defendant  Latham  knew  that 
the  plaintiflf  had  employed  Parry  to  buy  and  sell  wines  on  com- 
mission, but  he  had  no  knowledge  that  the  transactions  were 
fictitious.  Upon  the  whole  account  the  plaintiff  had  advanced, 
on  account  of  the  alleged  purchases  of  wine,  and  some  other 
purchases  of  rum,  about  which  there  was  no  question,  126,0002.^ 
and  he  had  received,  on  account  of  the  supposed  resale  of  part 
of  the  wines  and  the  profits  thereon,  130,0002.  He  claimed  to 
recover  the  money  he  had  advanced  for  the  purchase  of  that 
part  of  the  wine  which  the  defendant  Parry  had  represented  as 
purchased,  and  which  they  had  never,  in  fact,   delivered  or 
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resold.     The  cause  was  tried  at  the  London  Sittings  after  last        Rapp 
Hilary  Term,  before  Abbott,  Ch.  J.,  and  it  was  contended  by  the     Latham. 
plaintiff  that  he  had  a  right  to  take  each  transaction  separately, 
and  to  charge  the  defendants  with  the  amount  of  the  money 
advanced  to  them,  for  the  purchase  of  every  pipe  of  wine  not 
accounted  for. 

The  Lord  Chief  Justice  was  of  opinion,  that  in  this  action 
for  money  had  and  received,  the  plaintiff  could  not  recover,  as 
the  defendants  had  in  fact  received  no  money  beyond  what 
they  had  actually  paid  to  the  plaintiff,  and  the  plaintiff  was 
therefore  nonsuited,  with  liberty  to  move  to  enter  a  verdict 
for  such  sum  as  an  arbitrator  should  award,  on  a  principle  ta 
be  laid  down  by  the  Court.  A  rule  nisi  having  been  obtained 
for  that  purpose  by  Scarlett  in  Easter  Term  last,  cause  was 
shewn  on  a  former  day  in  this  term  by 

Vaughan,  Serjt.,  Oumey  and  LittUdale  for  the  defendants.       [  788  ] 

•     *     * 

Scarlett,  Marry  at,  and  Tindal,  contra.     *     ♦     ♦  [  799  ] 

Cur,  adv.  vult.  [  801  ] 

Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  case  has  been  so  recently  argued,  that  it  is  not  now 
necessary  to  state  the  circumstances  of  it,  and  it  will  be 
sufficient  to  observe,  that  according  to  the  accounts  rendered 
to  the  plaintiff,  the  supposed  purchases  were  all  alleged  to  be 
made  at  certain  specified  rates  per  pipe  or  hogshead,  so  that 
each  transaction,  if  real,  was  divisible  in  its  own  nature.  Upon 
consideration  of  the  case  we  are  of  opinion  that  the  defendant 
Latham  is  bound  by  the  acts  and  representations  of  his  partner 
Parry,  and  cannot  be  allowed  to  say  that  those  transactions 
were  fictitious,  which  Parry  represented  to  be  real,  whether 
8uch  representations  applied  to  the  sale  of  the  whole  number 
of  casks  supposed  to  have  been  purchased  at  one  time,  or  to  a 
part  only  of  such  number.  The  consequence  of  this  will  be, 
that  the  plaintiff  is  entitled  to  retain,  without  account,  *all  [  ^802  ] 
the  money  that  has  been  paid  to  him  upon  these  fictitious 
transactions,  as  he  would  have  been  if  the  transactions  had 
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Rapp  been  real,  and  is  entitled  to  recover  back  the  sums  advanced 
Latham,  ^or  the  other  supposed  purchases,  as  money  advanced  by  him 
upon  a  consideration  not  performed,  and  as  therefore  had  and 
received  by  the  defendants  to  his  use.  The  nonsuit  therefore 
must  be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  for  the 
sum  which  shall  be  found  due  upon  the  principle  which  I  have 
mentioned,  which  is  the  mode  most  favourable  for  the  plaintiff. 

Rule  absolute. 


1819.  THE  KING  V.   COLERIDGE  and  OTHERs.t 

•^^IIL^^"  (2  Bam.  &  Aid.  806-810 ;  8.  0.  1  Ohitty,  558.) 

[  806  ]  The  mode  of  bu37ing  the  dead  ia  a  matter  of  ecclesiastical  oogniiEance ; 

and  therefore  where  the  question  was,  Whether  a  parishioner  had  a 
right  to  be  buried  in  the  parish  churchyard  in  an  iron  coffin,  which  was 
a  new  and  unusual  mode,  the  Court  refused  a  mandamus. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  the  rector, 
officiating  curate,  churchwardens,  and  sexton  of  the  parish  of 
Saint  Andrew,  Holbom,  commanding  them  to  bury,  or  to  do  every 
act  necessary  to  be  done,  in  order  to  the  burial  in  the  church- 
yard of  that  parish,  of  the  corpse  of  M.  6.  deceased,  the  late  wife 
of  A.  6.  a  parishioner  of  the  said  parish.  It  now  appeared  from 
the  affidavits  that  the  corpse  had  been  refused  interment,  on 
[  *807  ]  account  of  its  being  inclosed  in  *an  iron  coffin,  it  being  expressly 
intimated,  that  it  would  be  interred  if  brought  in  the  usual  way, 
in  a  wooden  coffin.  The  number  of  the  inhabitants  of  the  parish 
was  80,000,  and  the  burials  were  700  annually. 

Gurney  and  Campbell  now  shewed  cause  : 

It  is  sworn  that  the  usual  mode  in  this  parish  is  to  bury  in 
wooden  coffins,  and  if  this  new  mode  prevail  it  is  clear,  from  the 
statement  of  numbers  annually  buried,  that  the  churchyard 
would,  in  a  short  time,  be  filled.  Admitting  that  at  common 
law  there  is  a  right  of  interment,  still  the  usage  which  con- 

+  This  case  suggests  a  reference  instead  of  burying  it.    Reg.  v.  Prire 

to  the  charge  of  the  late  Mr.  Justice  (1884)  12  Q.  B.  D.  247,  53  L.  J.  M. 

Stephen  to  the  Grand  Jury  in  the  C.   51  ;    see  also  In  re  Dixon  ['92 j 

case  raising  the  question  whether  it  P.  386,  390. — ^B.  0. 
is  a  misdemeanor  to  burn  a  body 


VOL.  XXI. j     1819.     K.  B.     2  B.  &  ALD.  807—808.  499 

finned  the  right,  has  also  prescribed  the  mode  of  exercising  it  The  Kn?a 
Andrews  v.  CawtliorneA  Besides,  the  mode  of  burial  is  a  matter  colebidge. 
purely  of  ecclesiastical  cognizance,  and  it  is  well  known  that  in 
such  cases  this  Court  will  not  interfere.  Rex  v.  Churchtvardens 
of  St.  Peter' 8 f  Tlietfordyl  Rex  v.  Taylor.^  Here  there  has  been 
no  absolute  refusal  to  bury,  but  only  to  bury  in  a  particular 
mode.  Besides,  how  far  is  the  claim  to  go,  for  a  party  might 
claim  as  a  right  to  bury  in  an  iron  cofiSn  of  any  dimensions  ? 

Scarlett  and  Chitty,  contra : 

By  common  law  the  inhabitants  of  the  parish  have  a  right  to 
be  buried  in  the  churchyard,  and  no  particular  mode  of  burial  is 
prescribed,  Degges  Parsons'  Law,  pt.  1,  c.  12.  Burn's  Eccl.  L.  tit. 
Burial,  258.  Comyn's  Dig.  tit.  Cemetery,  B.  Dean  and  Chapter 
of  Exeter* 8  case.||  The  case  Rex  v.  Bishop  of  Exeter^  is  in  point. 
There  this  Court  granted  a  mandamus,  to  compel  him  to  give  the 
♦chrism  to  baptize  the  parishioners'  children,  although  in  that  [  *808  ] 
case  the  Archbishop  might  have  been  appealed  to.  And  in  Rex  v. 
Dean  and  Chapter  of  Trinty  Chapel,  Dublin,^ \  the  same  law  is 
laid  down  ;  yet  in  both  these  cases  it  might  have  been  urged  they 
were  matters  of  ecclesiastical  jurisdiction.  This  writ  of  manda- 
mus is  in  fact  in  aid  of  the  ecclesiastical  Court,  being  in  the 
nature  of  a  bill  for  a  specific  performance,  to  compel  the  act  to 
be  done,  which  no  other  Court  can  do.  For  the  Bishop  can  only 
punish  and  censure,  whereas  this  Court  may  command  the  thing 
to  be  done,  and  so  remove  an  indecent  exposure  of  the  dead  body. 
The  truth  is  that  this  is  only  resisted  in  order  to  obtain  a  larger 
fee.  But  burial  cannot  be  denied  on  that  account,  Rex  v.  The 
Lord  of  the  Manor  of  Hendon,ll  and  Littlewoodv,  PFitttam«.§§ 

Abbott,  Ch.  J.  : 

I  am  of  opinion  that  in  this  particular  case  the  Court  cannot 
interpose  by  granting  a  mandamus.  It  may  be  admitted  for  the 
purpose  of  the  present  question,  that  the  right  of  sepulture  is  a 
common  law  right ;  but  I  am  of  opinion  that  the  mode  of  burial  is 

t  WiUes,  536.  H  Palm.  51. 

t  5  T.  R.  364.  tt  8  Mod.  28. 

§  1  Bum.  Eccl.  L.  258.  Ed.  1809.  Jt  1  E.  R.  527  (2  T.  E.  484). 

II  1  Salk.  334.  §§  6  Taunt.  281. 

K  K  2 
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The  kikg  a  sabject  of  ecclesiastical  cognizance  alone.  If  a  clergyman  should 
CoLKKiDOE.  absolutely  refuse  to  bury  the  body  of  a  dead  person,  brought  for 
interment  in  the  usual  way,  I  am  by  no  means  prepared  to  say 
that  this  Court  would  not  grant  a  mandamus  to  compel  him  to 
inter  the  body.  But  in  so  doing  we  should  be  .acting  in  aid  of 
the  ecclesiastical  Court,  for  that  Court  would  compel  the  burial, 
although  not  in  so  speedy  a  manner  as  by  mandamus.  In  this 
[  *809  ]  case  there  has  been  no  refusal  to  inter  the  body  *in  the  usual 
and  ordinary  mode  ;  the  contest  between  the  parties  is,  whether 
the  officers  of  the  parish  shall  be  compelled  to  bury  the  body  in 
an  unusual  and  extraordinary  manner.  I  am  of  opinion  that 
that  is  a  question  proper  for  the  decision  of  the  ecclesiastical 
Court  and  not  of  this  Court.  I  need  not  say  that  in  matters 
purely  of  ecclesiastical  cognizance,  this  Court  does  not  interfere, 
as  for  instance  in  the  case  cited  from  5  T.  B.  {Rex  v.  Church- 
wardens  of  St.  Peter* 8,  Thetford),  the  Court  will  not  grant  a 
mandamus  to  make  a  church-rate.  I  am  therefore  of  opinion 
that  this  rule  should  be  discharged  with  costs. 

Bayley,  J. : 

I  agree  entirely  with  my  Lord  Chief  Justice  in  the  judgment 
which  he  has  delivered.  The  object  of  this  apphcation  is  to 
compel  a  burial  in  a  specific  manner.  It  is  not  for  this  Court 
to  say  that  there  shall  be  a  particular  mode  of  burial,  but  that 
is  a  matter  purely  for  the  consideration  of  the  ecclesiastical 
Court. 

HOLROYD,  J. : 

I  am  also  of  the  same  opinion.  The  matter  in  dispute  is 
merely  as  to  the  mode  of  burial,  and  that  I  think  is  purely  of 
ecclesiastical  cognizance.  In  8  Inst.  203,  it  is  said,  **  that  in 
every  sepulchre,  that  hath  a  monument,  two  things  are  to  be 
considered,  viz.  the  monument  and  the  sepulture  or  burial  of  the 
dead.  The  burial  of  the  cadaver  (that  is  caro  data  vemiihm),  is 
nnllitis  in  bonis,  and  belongs  to  ecclesiastical  cognizance,  but  as 
to  the  monument,  action  is  given  (as  hath  been  said),  at  the 
common  law  for  defacing  thereof."  It  seems  to  me  that  the 
mode  of  burial  is  as  much  a  matter  of  ecclesiastical  cognizance, 
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as  the  prayers  that  are  to  be  read,  or  the  ceremonies  that  are  to  The  Kino 
be  used  at  *the  funeral.  I  therefore  think  that  this  rule  should  colsbidoe. 
be  discharged.  [  •sio  ] 

Best,  J. : 

It  seems  to  me  that  this  is  a  matter  purely  for  the  ecclesiastical 
Court,  and  that  of  itself  is  a  sufficient  reason  why  this  mandamus 
should  not  be  granted.  But  considering  this  as  an  application 
to  the  discretion  of  the  Court,  I  think  that  this  mandamus  ought 
not  to  go.  The  consequence  of  enforcing  such  a  mode  of  burial 
would  produce  great  public  inconvenience.  For  it  is  evident  that 
in  a  few  years  the  churchyard  would  be  filled,  and  a  great 
additional  expense  cast  upon  the  parish  in  providing  other 
places  for  the  burial  of  the  parishioners.  I  think,  therefore, 
that  this  Court  should  not  interfere  in  the  exercise  of  its  discre- 
tion, to  enforce  a  mode  of  burial  calculated  to  produce  such 

consequences. 

Rule  discharged  ivith  coats. 


MEYRICK   AND   Others  v.  WHI8HAW  and   Others.        i819. 

(2  Barn.  &  Aid.  810—817.)  |-  310  ] 

A.  by  marriage  settlement,  conveyed  certain  estates  to  trustees  with 
remainder  to  his  children  of  the  marriage,  share  and  share  alike,  as 
tenants  in  common ;  and  for  default  of  such  issue  and  if  any  of  such 
children,  there  being  more  than  one,  shall  happen  to  die  without  issue 
before  twenty-one,  that  in  every  such  case,  the  share  of  such  child 
should  go  to  the  survivors,  as  tenants  in  common ;  and  in  case  all  such 
children  should  die  without  issue,  then  to  the  use  of  the  settlor  in  fee : 
Held,  that  there  were  no  cross-remainders  between  the  children  of  the 
marriage,  except  in  the  case  of  a  child  having  died  without  issue,  and 
under  twenty-one.  And  that,  one  of  the  children  having  died  without 
issue,  but  after  twenty-one,  his  share  vested  in  the  settlor,  and  not  in 
the  survivor. 

Francis  Whishaw  being  seized  in  fee  of  certain  estates  by  his 
marriage-settlement  conveyed  them  to  trustees  to  the  use  of 
himself  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  for  securing  certain  payments  to  his 
wife,  and  subject  thereto,  *to  the  use  of  all  and  every  of  the       [  *8ii  j 
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Metrick  children  of  the  said  Whishaw  on  the  body  of  his  intended  wife 
Whishaw.  to  be  begotten  sons  as  well  as  daughters,  and  the  heirs  of  their 
several  respective  body  and  bodies  to  be  begotten  equally,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants,  with  remainder  over,  in  the  words  following :  "  And 
for  default  of  such  issue,  and  if  any  of  such  children,  there 
being  more  than  one,  shall  happen  to  die  without  issue  of 
his  or  their  bodies  or  body,  before  he,  she,  or  they  shall  attain 
the  full  age  of  twenty-one  years,  that  then  and  in  every  such 
case,  the  part  and  share  parts  and  shares  of  every  such  child 
and  children  so  dying,  shall  go  and  remain,  and  be  to  the 
survivors  and  survivor  of  such  children,  and  the  heirs  of  the 
bodies  and  body  of  such  survivors  and  survivor  as  tenants  in 
common,  and  not  as  joint  tenants,  and  in  case  all  such  children 
should  die  without  issue  of  his,  her,  or  their  body  or  bodies,  then 
to  the  use  of  the  said  Francis  Whishaw  his  heirs  and  assigns 
for  ever/'  The  marriage  took  effect,  and  the  issue  were  two 
children,  Luke  and  Mary  Anne.  Luke,  after  attaining  twenty-one 
years,  died  without  issue,  and  in  the  lifetime  of  his  father.  Mary 
Anne,  who  survived  Luke,  intermarried  with  William  Meyrick, 
and  also  died  in  the  lifetime  of  her  father,  leaving  the  plaintiffs 
her  only  children.  Francis  Whishaw  died  in  November,  1816,  and 
by  a  codicil  to  his  will,  after  reciting  that  upon  the  death  of  his 
son  Luke  Whishaw  without  issue,  after  having  attained  the  age  of 
twenty-one  years,  he  the  said  Francis  Whishaw  conceived  himself 
to  have  become  entitled  to  the  reversion  in  fee  simple  of  and  in 
one  moiety  of  the  premises  comprised  in  the  said  indentures  of 
[  *812  ]  settlement,  devised  the  said  *moiety  to  trustees,  to  certain  uses 
therein  mentioned,  under  which  the  several  defendants  were 
variously  interested.  The  question,  directed  by  the  Vick- 
Chancbllor  for  the  opinion  of  this  Court,  was,  Whether  under 
the  limitations  of  the  marriage-settlement  the  said  Mary  Anne 
Meyrick  (the  late  mother  of  the  plaintiffs)  upon  the  death  of  the 
said  Luke  Whishaw  took  any  and  what  estate  in  the  moiety  of 
the  freehold  premises  comprised  in  the  settlement  to  which  the 
said  Luke  Whishaw,  as  the  other  of  the  two  children  of  Francis 
Whishaw  and  Anne  his  wife,  who  attained  the  age  of  twenty-one 
years,  was  entitled  to  at  the  time  of  his  death,  under  the 
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limitations  of  the  same  indentures.     The  case  was  argued  at  the     Meyeick 
sittings  at  Serjeants'  Inn  before  last  Hilary  Term,  by  Whibhaw. 


Walton  for  the  plaintiff : 

By  this    deed    cross-remainders  are    created    amongst    the 
children  of  the  marriage,  in  the  event  of  any  of  them  dying  at 
any  age  without  issue,  and  consequently  Mary  Anne  Meyrick, 
upon  the  death  of  Luke  Whishaw,  took  a  fee-tail  in  his  moiety 
of  the  premises.     No  precise  form  of  words  is  necessary  to  create 
cross-remainders  ;  it  is  sufficient  if  that  intention  appear  on  the 
face  of  the  deed.     Doe  v.  WainewrightA     Here  such  an  intention 
clearly  appears,  for  by  the  express  terms  of  the  deed  the  ultimate 
remainder  to  the  settlor  was  to  take  effect  only  in  case  all  the 
children  of  the  marriage  should  die  without  issue.     By  the  con- 
struction to  be  contended  for  on  the  other  side,  if  any  of  the 
children  of  the  marriage  die  after  the  age  of  twenty-one  years, 
with  or  without  issue,  the  ^ultimate  remainder  is  to  take  effect      [  *813  ] 
as  to  that  child's  share.     That,  however,  is  wholly  inconsistent 
with  the  intention  of  the  settlor,  as  declared  in  the  ultimate 
limitation,  which  is  in  these  words:    ''And  in  case  all  such 
children  should  die  without  issue  of  his,  her,  or  their  body  or 
bodies,  then  to  the  use  of  the  said  Francis  Whishaw,  his  heirs 
and  assigns,"  without  any  reference  to  the  time  of  death  of  such 
children,  whether  under  or  above  the  age  of  twenty-one  years. 
It  is  true,  that  in  the  case  of  a  deed  like  the  present,  there  must 
be  express  words  of  inheritance  to  create  cross-remainders  in  tail ; 
although  it  would  be  otherwise  in  a  will  if  the  intention  were 
clear.     In  this  deed,  however,  there  are  such  express  words  of 
inheritance ;  the  settlor  after  limiting  estates  in  tail  to  all  and 
every  the  children  of  the  marriage  respectively,  as  tenants  in 
common,  limits  the  remainders  over  thus  :  "  And  for  default  of 
such  issue,  and  if  any  such  children,  there  being  more  than  one, 
shall  happen  to  die  without  issue  before  twenty-one,  then  and  in 
every  such  case  the  part  or  share  of  the  child  so  dying  shall  go 
and  remain  to  the  survivor  and  survivors  of  such  children,  and 
the  heirs  of  their  bodies  as  tenants  in  common."     The  words 
**  for  default  of  such  issue  clearly  relate  to  any  failure  of  such 
t  2  B.  E.  634,  636  (5  T.  E.  427,  431). 
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Metrick  issae  "  whether  partial  or  total.  The  preceding  estates  in  tail 
Whishaw.  limited  to  all  and  every  the  children,  in  case  of  there  being 
more  than  one  child,  are  distinct  estates  in  tail  to  each  child ; 
and  the  words  '' default  of  issue"  relate  to  any  default 
of  issue  in  any  of  the  before  limited  estates.  This  is  the  case 
that  has  happened ;  one  of  the  children  has  died  without  issue  ; 
the  cross-remainders  limited  with  words  of  inheritance  are  sub- 
L  *814  ]  sequent  to  those  words ;  and  this  is  one  of  the  cases  in  ^which 
they  are  to  have  effect.  The  word  "  and  "  preceding  the  words 
'*  as  to  the  children  dying  without  issue  under  twenty-one  "  may 
be  construed  disjunctively,  or  if  taken  literally,  then  there  are 
two  cases  made,  of  which  the  present  case  is  one,  in  either  of 
which  the  cross-remainders  are  to  take  place.  It  is  true  that 
the  settlor  goes  on  to  state  a  particular  case,  which  is  the  dying 
under  age  and  without  issue,  and  which  is,  according  to  this  con- 
struction, included  in  the  general  words  **  for  default  of  such 
issue ;  "  but  he  has  only  mentioned  that  as  the  case  most  likely  to 
happen,  having  previously  used  words  comprehending  any  default 
of  issue.  The  instance  put  thus  unnecessarily  should  not  be 
construed  so  as  to  control  and  defeat  the  prior  general  words. 
The  construction  contended  for  by  the  plaintiff  only  assumes  a 
redundancy  of  expression,  but  does  not  contradict  any  part  of  the 
deed ;  the  other,  which  confines  the  cross-remainders  to  the  chil- 
dren dying  under  age  and  without  issue,  contradicts  the  ultimate 
limitation,  as  well  as  the  words  ''for  default  of  such  issue"  pre- 
ceding the  limitation  of  cross-remainders.  If  words  are  doubtful 
the  intention  should  prevail.  It  is  also  a  rule  of  construction 
that  a  deed  is  to  be  taken  most  strongly  against  the  grantor, 
Shep.  Touch.  87,  Bacon  Abr.  tit.  Grant,  393.  It  would  be 
difficult  to  assign  a  reason  for  a  moiety  of  the  estate  going  away 
from  the  surviving  child  in  the  case  that  has  happened.  When 
the  first  child  was  born  the  whole  estate  tail  vested  in  that  child, 
subject  to  be  divested  or  opened  on  the  birth  of  another ;  but 
this  was  with  a  view  to  the  advantage  of  that  other.  Now  it 
could  not  be  intended  that  the  surviving  child  should  suffer  in 
case  the  other  child  died  without  issue ;  and  the  dying  before  or 
[  ♦SIB  ]  after  *twenty-one  makes  no  difference  as  to  the  intention  in  this 
case.    If  there  had  been  only  one  child  born,  that  child  would 
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have  taken  the  whole.  If  this  had  been  the  case  of  a  will  there  Mbtbick 
could  have  been  no  doubt :  Green  v.  StephaisA  The  words  of  this  whishaw. 
settlement  are  however  comprehensive,  and  apt  enough  to  execute 
the  intention  and  to  pass  the  estate  of  the  deceased's  son  to  the 
mother  of  the  plaintiff  by  way  of  cross-remainder,  under  the 
words  "  for  default  of  such  issue,'*  used  prior  to  the  limitation  of 
the  cross-remainders.  A  narrow  construction  will  defeat  the 
intention,  and  deprive  the  plaintiffs  of  their  inheritance. 

Sugden.  contra : 

It  is  a  well-established  rule,  that  cross-remainders  are  not  to 
be  raised  by  implication  in  a  deed.  NeveU  v.  Nevell,l  and  Cole 
V.  Levingston.^  In  Doe  v.  Waineicright,\\  Lord  Kbnyon  states, 
that  the  deed  contained  express  limitations  by  way  of  cross- 
remainders.  Here  there  are  no  words  expressly  creating  general 
cross-remainders.  Doe  v.  DorvellV  is  a  clear  authority  applic- 
able to  this  very  case.  There  a  grandfather,  after  the  marriage 
of  his  son  B.,  who  had  two  children  then  living,  conveyed  lands 
to  trustees  to  the  use  of  himself  for  life,  remainder  to  B.  for  life ; 
remainder  to  trustees,  &c.,  remainder  to  the  use  of  such  child  or 
children  of  B.,  and  in  such  shares,  Sec.  as  B.  should  appoint,  and 
in  default  of  such  appointment,  **  to  the  use  of  all  and  every  the 
children  of  B.  and  the  heirs  of  their  several  and  respective 
bodies  as  tenants  in  common,  but  if  only  one  such  child,  to  the 
*use  of  such  only  child  and  the  heirs  of  his  or  her  body ;  "  [  ♦Sie  ] 
remainder  to  the  right  heirs  of  A.  in  fee.  Then  A.  conveyed 
the  reversion  in  fee  to  G.  Afterwards  B.  had  other  children 
and  died  without  appointing.  Held  that  B.'s  children  took 
vested  interests  in  tail,  and  that  upon  the  death  of  each  child 
without  issue,  his  share  fell  into  the  reversion  conveyed  to  G. 
In  Doe  V.  Wor8ley,\\  the  limitation  was  to  all  and  every  the 
daughter  and  daughters  to  be  begotten,  share  and  share  alike, 
equally  to  be  divided  between  them,  and  the  heirs  of  the  body  or 
bodies  of  all  and  every  such  daughter  and  daughters,  and  for 
default  of  such  issue  to  the  right  heirs,  it  was  held  that  there 

t  17  Ves.  64.  II  2  R.  B.  634  (5  T.  E.  427). 

X  1  Boll.  Abr.  837.  %  2  R.  R.  662  (5  T.  R.  518). 

%  1  Ventrifl,  224.  ft  6  R.  R.  303  (1  East,  416). 
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Metrick  were  no  cross-remainders  between  the  daughters  and  their  issue, 
Whibhaw.  ^^^  Lord  Eenyon  in  that  case  regrets  that  the  rule  of  construc- 
tion applicable  to  deeds,  that  cross-remainders  could  not  be 
raised  by  implication,  did  not  also  take  effect  in  the  case  of  wills. 
The  intention  of  the  settlor  here  is  in  favour  of  this  construction; 
if  a  child  died  before  he  could  bar  the  entail,  his  share  is  to  go 
to  the  other  children ;  but  if  he  died  after  he  could  bar  the 
entail,  and  did  not  settle  it  on  them,  his  share  was  to  revert  to 
the  father.  The  gifts  over  to  the  children  and  the  father  are 
mixed  up  together  ;  the  words  "  for  default  of  such  issue  "  apply 
to  the  father,  and  the  subsequent  words  to  the  children ;  but 
there  is  no  gift  over  to  the  children,  except  as  to  the  share  of  a 
child  dying  before  he  attain  the  age  of  twenty-one  years.  Then 
again  the  words  ''  in  case  all  such  children  shall  die  without 
issue/'  apply  to  the  father,  and  give  him  the  shares  which  may 
[  'SIT  ]  have  survived  to  any  of  the  children ;  upon  *their  deaths  without 
issue.  It  is  a  general  rule  that  full  effect  should  be  given  to  all 
the  words  contained  in  a  deed.  Now  by  the  construction  con- 
tended for,  the  words  ''  before  he  or  they  shall  attain  the  age  of 
twenty-one  years,'*  must  be  struck  out. 

Cur.  adi\  vtdt. 

The  following  certificate  was  afterwards  sent  : 

**  This  case  has  been  argued  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion  that  under  the  limitations  of 
this  settlement,  the  said  Mary  Anne  Meyrick,  upon  the  death  of 
the  said  Luke  Whishaw,  took  no  estate  in  the  moiety  of  the  free- 
hold premises  to  which  the  said  Luke  Whishaw  was  entitled  at 
the  time  of  his  death. 

"  C.  Abbott. 

**  J.  Baylby. 

"  G.  S.  HOLROYD. 

•*W.  D.  Best." 
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E08C0W    V.  CORSON.  1819. 

(8  Taunt.  684  -688.)  Jan^l. 

The  captain  of  a  yessel,  in  the  due  course  of  his  voyage,  put  into  port  [  684  ] 
for  the  purpose  of  repairing  damage,  and  while  the  repairs  were  pro- 
ceeding was  aheent  and  continued  absent  for  a  much  longer  time  than 
was  necessary  to  finish  the  repairs ;  and,  during  his  absence,  procured 
forged  papers.  He  afterwards  returned  to  the  yessel,  and  instead  of 
proceeding  on  the  voyage,  carried  the  yessel  to  a  foreign  port.  On  the 
trial  of  the  cause  the  jury  found  that  the  act  of  barratry  was  committed 
during  the  absence  of  the  captain,  while  the  vessel  was  repairing :  Held, 
that  the  verdict  was  right. 

This  vas  an  action  upon  a  policy  of  assurance,  whereby  the 
cargo  on  board  the  ship  Newry  was  insured  at  and  from 
St.  Petersburgh  to  Liverpool.  The  cause  was  tried  before 
Dallas,  Gh.  J.  at  the  London  Sittings  after  last  Easter  Term, 
upon  admissions  in  writing,  which  were  as  follow : 

A  policy  of  assurance,  bearing  date  the  6th  day  of  June,  1814, 
on  the  ship  Newry,  Forrest,  master,  bound  from  St.  Petersburgh 
to  Liverpool,  was  effected.  The  name  of  the  defendant,  by  pro- 
curation, was  thereunder  subscribed  for  the  sum  of  250!.  The 
vessel  sailed  from  St.  Petersburgh  tight,  staunch,  strong,  and 
well  found  in  tackle,  having  on  board  the  full  complement  of 
hands.  On  the  12th  of  September,  in  the  prosecution  of  her 
voyage,  a  heavy  gale  of  wind  came  on,  which  caused  considerable 
damage  to  her,  and  on  the  25th  September  she  struck  on  a  reef 
of  rocks  near  the  island  of  Lessee,  and  from  that  time  until  about 
the  10th  October,  she  *encountered  very  severe  weather,  which  [  ^®85  ] 
so  damaged  her  as  to  make  it  necessary  for  her  to  put  into  the 
first  convenient  port.  On  the  15th  October  she  arrived  at 
Yarmouth.  On  the  81st  October  leave  was  obtained  for  her  to 
unload  her  cargo,  for  the  purpose  of  repairing  her  damage.  She 
began  to  discharge  her  cargo  on  the  4th  November,  and  finished 
on  the  14th  of  the  same  month.     She  began  her  repairs  on  the 
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Roscow  80th  November,  and  finished  on  the  25th  December.  While  the 
CoKBOK.  repairs  were  proceeding  tbie  captain  went  to  Ireland  to  see  his 
family,  and  left  them  on  the  11th  February  following,  to  return 
to  Yarmouth.  Having  finished  her  repairs  and  re-shipped  her 
cargo  on  the  10th  March,  on  the  12th  March  the  captain  wrote 
the  following  letter  to  Mr.  John  Crowther,  of  Liverpool : 

"  Sir, 

"  I  enclose  you  all  the  brig  Newry's  accounts  in  Yarmouth  ; 
also  her  survey,  protest,  &c.  &c.  Mr.  Caulfield  gave  me  no  orders 
to  go  to  any  person  in  Liverpool ;  therefore  I  will  put  her  into 
your  hands  on  my  arrival  there.  I  expect  to  sail  tomorrow,  and 
hope  shortly  to  have  the  pleasure  of  seeing  you  in  Liverpool." 

Mr.  Caulfield  was  the  owner  of  the  vessel,  and  the  accounts 
and  charges  enclosed  amounted  to  986Z.  4«.  The  Neivry  sailed 
from  Yarmouth  on  the  18th  March,  1815,  for  her  destination. 
Shortly  after  her  departure  from  Yarmouth  she  sprung  a  leak, 
and  put  into  Dartmouth  about  the  1st  April,  where  she  remained 
about  14  days,  the  captain  having,  while  there,  drawn  a  bill  on 
his  owner  for  802.  to  cover  the  expenses  at  that  place,  and  again 
proceeded  on  her  said  voyage ;  but,  instead  of  sailing  to  the  port 
of  destination,  he  sailed  to  the  Azores,  where  the  ship  arrived 
under  the  name  of  the  Nancy,  Captain  Forrester.  The  captain 
died  at  Terceira.  On  the  examination  of  the  captain's  papers 
[  ^686  ]  after  his  decease,  it  ^appeared  that  he  had  concealed  the  original 
papers  of  the  vessel,  and  had  forged  others ;  and,  instead  of 
calling  the  vessel  the  N every ,  had  called  her  the  Nancy ;  and  in- 
stead of  his  own  name,  Essex  Forrest,  had  called  himself  Edward 
Forrester.  Instead  of  the  original  consignors,  he  had  made 
William  Danby  Palmer,  of  Yarmouth,  the  consignor;  and 
instead  of  John  Leigh,  and  Lund,  and  Unsworth,  of  Liverpool, 
he  had  made  Thompson  and  Everring,  of  New  York,  consignees. 
Instead  of  the  destination  of  the  vessel  being  from  St.  Peters- 
burgh  to  Liverpool,  he  made  it  from  Yarmouth  to  New  York. 
William  Danby  Palmer,  of  Yarmouth,  was  the  agent  for  the 
vessel  on  her  arrival  and  during  her  stay  at  that  port.  The 
average  loss  sustained  on  the  cargo  of  the  vessel  was  552.  9«.  9d. 
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per  cent,  by  barratry  of  the  master,  on  which  account  only  the  Robcow 
plaintiff  sought  to  recover ;  and  if  a  verdict  were  given  for  the  comok. 
plaintiff,  it  was  to  be  taken  for  the  sum  of  1882.  14^.  4^d. 

Dallas,  Gh.  J.  left  it  to  the  jury  to  consider  at  what  period  the 
barratry  had  commenced ;  and  they  having  found  that  the 
barratry  was  in  prosecution  at  Yarmouth,  found  a  verdict  for  the 
plaintiff. 

Vaugluxriy  Serjt.  now  moved  for  a  new  trial,  on  the  ground, 
that  there  was  not  any  evidence  of  the  act  of  barratry  before  the 
date  of  the  letter,  but  merely  of  the  intent.  It  is  quite  clear, 
that  if  no  barratry  took  place  before  the  letter,  the  underwriters 
should  be  discharged ;  for  then  the  delay  at  Yarmouth  was  a 
deviation.  The  journey  to  Ireland  was  merely  the  conception  of 
a  barratrous  act,  which  was  done  afterwards.  To  constitute 
barratry  there  must  be  some  act :  here  there  is  only  presumptive 
evidence  and  conjecture  of  the  intention  to  commit  the  act ;  but 
there  is  no  evidence  of  the  act  having  been  committed  at  the 
time  of  this  *letter  being  written.  Supposing  papers  to  have  [  •687  ] 
been  forged  in  St.  Petersburgh,  and  to  have  been  found  so  at  the 
death  of  the  captain ;  yet  if  no  act  of  barratry  had  been  com- 
mitted, the  mere  conception  of  the  barratrous  act  could  not  have 
made  the  underwriters  liable.  The  captain  stayed  in  Ireland 
longer  than  he  ought  to  have  done,  and  his  delay  amounts  to  a 
deviation. 

Dallas,  Ch.  J. : 

This  case  was  tried  upon  facts  admitted  by  both  parties.  The 
jury  found  that  the  barratry  not  only  had  its  beginning  in  con- 
ception at  Yarmouth,  but  was  also  in  prosecution.  The  cargo 
might  have  been  discharged  and  taken  on  board  again  within  a 
much  shorter  space  of  time.  The  vessel  might  have  been  ready 
about  the  4th  or  5th  January,  but  she  remained  until  the  middle 
of  March.  The  captain  stayed  in  Ireland  until  the  15th 
February ;  the  original  papers  were  destroyed  ;  the  name  of  the 
vessel  altered ;  her  destination  changed  in  the  prosecution 
of    her  voyage;    and    there    is   no    account    of    the    loss    of 
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Koscow  time  from  the  25th  December  to  the  middle  of  March,  daring 
Corson,  which  time  the  captain  was  in  Ireland.  It  has  been  said  there  is 
merely  presumption  and  conjecture;  but  that  must  always  be 
the  case  in  matters  of  fraud,  which  are  hatched  in  secrecy.  I  told 
the  jury,  that  they  had  to  consider  not  only  whether  the  inten- 
tion was  conceived  at  Yarmouth,  but  that  they  should  also  con- 
sider the  circumstance  of  the  delay  in  Ireland,  where  alone  the 
captain  could  have  provided  himself  with  the  forged  papers. 
The  jury  agreed  that  they  could  not  account  for  this  delay  in  any 
other  manner  than  that  of  its  arising  from  an  act  of  barratry. 
In  my  opinion,  there  is  no  ground  for  disturbing  the  verdict. 

Park,  J. : 

The  jury  have  found  fraud,  and  the  fact  of  the  captain's  delay 
[  *688  ]      longer  than  was  required,  and  that  *such  delay  was  for  the 
purpose  of  barratry.    This  motion  must  be  refused. 

BURBOXJOH,  J. : 

The  jury  have  properly  drawn  a  presumption  from  facts, 
which  is  within  the  discharge  of  their  duty.  Criminal  delay  is 
to  all  intents  a  barratrous  act ;  and  the  jury  have  found  a  right 
verdict. 

BiCHABDSON,  J. : 

The  detention  at  Yarmouth,  if  done  in  the  prosecution  of  a 
barratrous  act,  is  part  of  the  barratry,  for  which  the  underwriters 
are  liable,  and  is  not  a  deviation  by  which  they  are  excused. 

Rule  refused. 
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In  the  Matter  of  HICK  and  OTHERS.f  i8i9. 

(8  Taunt.  694—696. )  ^^ ' 

By  the  terms  of  a  reference  to  arbitration,  the  two  arbitrators  were  [  694  ] 
to  appoint  an  umpire  before  entering  into  consideration  of  the  matters 
in  difference,  and  to  make  their  award  before  a  certain  day,  or  such 
time  as  they  or  any  two  of  them  should  appoint.  The  arbitrators,  before 
appointing  an  umpire,  enlarged  the  time,  and  afterwards  held  a  meet- 
ing, at  which  the  parties  attended :  Held,  that  the  parties,  being  aware 
of  these  facts,  and  having  afterwards  attended,  could  not  low  make  any 
objection  on  the  ground  of  the  enlargement  of  the  time  having  been 
made  before  the  appointment  of  the  umpire. 

Notice  was  given  to  one  of  the  parties  to  attend  at  a  meeting,  for  the 
purpose  of  taking  instructions  for  the  award,  and  at  that  meeting  that 
party  did  not  attend ;  but  the  other  party  attended  and  was  examined 
privately.  On  the  evidence  which  he  then  gave,  the  amount  he  was  to 
pay  was  decreased  by  the  arbitrators :  Held,  that  this  private  examina- 
tion of  the  party  in  his  own  favour  was  incorrect,  and  that  the  awari 
must  therefore  be  set  aside. 

An  agreement  of  reference,  dated  the  18th  May,  1816,  had 
been  entered  into  between  Hick,  Ovey,  and  Tilstone,  who  had 
been  partners  in  trade,  and  were  then  dissolving  the  partnership, 
by  which  the  matters  in  dispute  were  referred  to  Hunt  and 
Mavor,  and  any  third  person  whom  they  might  appoint.  In  the 
agreement  of  reference  it  was  provided,  that  previously  to  the 
arbitrators  entering  on  the  consideration  of  the  matters  referred, 
they  should  appoint  an  umpire ;  and  the  award  was  to  be  made 
in  writing  under  the  hands  of  Hunt  and  Mavor,  and  the  umpire, 
or  any  two  of  them,  before  the  24th  June,  or  such  other  day  as 
they  or  any  two  of  them  should  enlarge  the  time  to.  On  the 
Ist  June  Hunt  and  Mavor  enlarged  the  time  to  January,  1817, 
and  the  umpire,  Ludlam,  was  not  appointed  until  the  2l8t  July, 
1816.  Subsequently  to  the  enlargement  and  appointment  of  the 
umpire,  the  parties  attended  before  the  arbitrators.  It  was 
Hworn  by  Hunt  and  Mavor,  that  they  had  privately  examined 
Tilstone  at  a  meeting  as  to  his  ability  to  pay  a  certain  sum  in 
which  he  was  indebted  to  Hick;  that  they  believed  that  the 
solicitor  of  Ovey  was  informed  of  that  meeting ;  that  they  also 

t  Referred  to  on  the  former  point  Chatham  and  Dover  By,  Co.  (1867) 
and  distinguished,  by  Ohblmbfobd,  L.  B.  2  H.  L.  43,  o) ;  36  L.  J.  Ch. 
L.  C.  in  DarrUey  {E.  of)  v.  London,      404.— E.  C. 
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of  Hick. 
[  •696  ] 


In  the  Matter  Called  on  Cotterel,  who  was  the  Bolicitor  of  Hick,  to  ^attend  the 
meeting  to  take  instructions  for  the  award ;  that  at  the  time  of 
the  meeting,  as  Ovey's  solicitor  did  not  attend,  they  refused  to 
admit  Cotterel;  that,  on  this  private  examination,  they  found 
that  Tilstone  possessed  but  a  very  small  property,  and  in  conse- 
quence thereof  they  made  a  deduction  from  the  amount  in  which 
Tilstone  was  indebted  to  Hick. 

Bosanquet,  Serjt.  on  a  former  day  had  obtained  a  rule  nisi 
to  set  aside  the  award,  on  the  following  grounds,  among  others^ 
viz.  1st,  that  the  arbitrators  could  not,  under  the  agreement, 
enlarge  the  time  until  after  the  appointment  of  an  umpire  ;  and, 
2ndly,  that  the  arbitrators  could  not  thus  privately  examine 
Tilstone  without  giving  notice  to  the  other  parties  of  their 
intention  to  hold  a  meeting  for  the  purpose  of  receiving 
evidence. 

Copley f  Serjt.  now  shewed  cause : 

As  to  the  first  objection,  the  only  thing  requisite  by  the  refer- 
ence was,  that  the  umpire  should  be  appointed  previously  ta 
taking  into  consideration  the  matters  in  difference,  which  did  not 
prevent  their  enlargement  of  the  time.  Besides,  the  parties  must 
have  known  the  time  of  the  umpire's  appointment,  which  was 
not  until  the  2lBt  July,  and  they  must  also  have  known  that  the 
original  time  expired  on  the  1st  June.  They  must,  therefore, 
have  been  aware  of  the  grounds  of  this  objection  when  they 
afterwards  attended  before  the  arbitrators ;  and  by  such  attend- 
ance they  waived  this  objection  As  to  the  second  objection, 
that  the  arbitrators  privately  examined  Tilstone;  as  he  was  a 
party,  not  a  witness,  and  as  the  arbitrators  had  given  notice  of 
their  intention  to  hold  a  meeting,  they  had  a  right,  under  the 
circumstances,  to  examine  him  separat.ely. 

Dallas,  Ch.  J. : 

As  to  the  first  objection,  it  appears  that  the  parties  were  aware 

[  •696  ]       of  it  at  the  time  they  were  *before  the  arbitrators  ;  and,  having 

gone  before  them  with  this  knowledge,  they  must  be  taken  to 

have  waived  this  objection,  and  the  Court  will  not  now  interfere. 
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As  to  the  second  objection,  it  cannot  be  considered  that  when  in  tiie  Matter 
the  solicitor  of  one  party  has  notice  of  a  meeting  to  take  in- 
structions for  an  award,  and  the  other  party  does  not  attend,  the 
arbitrators  may  examine  a  witness  at  that  meeting.  A  party 
examined  most  be  considered  at  least  as  a  witness ;  it  cannot  bo 
contended  that  it  is  just  to  allow  a  party  who  is  suffered  to 
become  a  witness  in  his  own  cause,  to  furnish  evidence  at  th& 
expense  of  the  other  parties  to  the  reference,  in  their  absence. 
The  rule  must  be  made  absolute. 

Pabk,  J. : 

It  would  be  quite  contrary  to  justice,  under  the  circumstancea 
of  this  case,  to  hold  that  Tilstone  was  well  examined  in  the 
absence  of  the  other  parties  interested. 

BURBOVOH,  J. : 

The  examination  of  the  party  in  this  case  has  been  conducted 
in  a  manner  contrary  to  the  rules  for  the  regulation  of  evidence 
adopted  either  by  courts  of  law  or  equity,  and  I  feel  myself  bound 
to  protest  against  sudi  a  proceeding. 

BicHABDSON,  J.  concurred. 

Rtde  absoltUe. 


DOE    DEM.  WILLIAMS    v.  EICHAEDSON.  i8i»- 

(8  Taunt.  697—699.)  ^^' ^' 

An  action  of  ejectment  was  referred  to  arbitration,  and  the  reference,  [  697  ] 
which  was  confined  to  that  action,  stated,  that  if  the  arbitrator  should 
award  that  the  plaintiff  had  any  cause  of  action,  he  should  have  costs, 
as  in  a  court  of  law.  The  arbitrator,  by  his  award,  directed  the  defen- 
dant to  deliver  up  the  premises,  and  pay  the  costs  of  the  action,  and  a 
sum  of  money  to  the  plaintiff  for  the  loss  of  rent  during  the  time  the 
defendant  held  possession.  He  also  directed  the  parties  to  execute 
general  mutual  releases.  On  a  motion  for  an  attachment  against  the 
defendant  for  the  sum  awarded  to  the  plaintiff :  Held,  that  the  award 
was  in  that  respect  good,  although  the  arbitrator  did  not  find  in  terms 
that  the  plaintiff  had  any  cause  of  action ;  and  also,  that  if  the  award 
were  bad  as  to  the  direction  of  mutual  releases,  that  would  not  vitiate 
the  whole  award. 

Thb  rule  of  reference  to  arbitration  in  this  case  recited  an 
action  of  ejectment  and  notice  of  trial  in  the  county  of  York. 

B.B. — ^VOL.  XXI.  L  L 
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Dob  dam.     The  reference  was  confined  to  that  action,  and  stated  that  if  the 
«.  arbitrator  should  award  that  the  plaintiff  had  any  cause  of  action, 

BioHAUMOK.  j^^  should  have  costs  as  in  a  court  of  law ;  but  if  he  should  award 
otherwise,  then  the  defendant  was  to  have  his  costs.  The 
arbitrator,  by  his  award,  directed  that  the  defendant  should  give 
up  the  premises  to  the  plaintiff ;  that  he  should  pay  the  costs  of 
the  action,  and  pay  4/.  Is.  for  the  loss  of  rent  during  the  time  he 
held  over ;  but  did  not  award  that  the  plaintiff  had  any  cause  of 
action.  The  arbitrator  also  directed,  that,  on  performance  of  the 
award,  each  of  the  parties  should,  at  the  charges  of  each  other, 
execute  releases  from  the  beginning  of  the  world  to  the  day  of 
the  date  of  the  award. 

Blosset,  Serjt.  now  shewed  cause  against  a  rule  nisi  for  an 
attachment  for  the  sum  of  41.  Is.  and  costs,  which  had  been 
obtained  by  Hullock,  Rerjt.  in  the  last  Term.  First,  the 
arbitrator  by  his  award  has  assumed  to  give  to  the  plaintiff  his 
costs ;  but  he  has  not  found  that  the  plaintiff  had  any  cause  of 
action.  Possibly  the  plaintiff's  right  to  recover  might  have  been 
good,  yet  a  wrong  demise  might  have  been  laid  in  the  declara- 
tion, viz.  before  the  right  of  action  accrued ;  and  then,  though 
[  *698  ]  the  recovery  of  *the  premises  might  be  right,  the  event  of  the 
action  ought  to  have  been  the  other  way.  The  arbitrator  ought 
to  have  found  that  the  plaintiff  had  a  good  cause  of  action. 
Secondly,  after  having  directed  that  the  plaintiff  was  to  have  his 
costs,  the  arbitrator  awards  that  each  party  should  deliver  to  the 
other,  mutual  releases  of  all  matters  affecting  the  premises,  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  the  award, 
which  makes  the  whole  award  bad.  When  any  thing  ordered  to 
be  done  is  made  part  of  the  consideration,  and  to  depend  upon 
that  which  is  not  within  the  authority  of  the  arbitrator,  the 
award  fails.  1  Boll.  Abr.t  An  award  may  be  good  in  part,  and 
bad  in  part,  Com.  Dig. ;  t  but  if  the  bad  part  override  the 
whole,  the  whole  is  bad.  The  award  of  the  mutual  releases  is 
bad,  and  is  part  of  the  consideration ;  and  therefore  the  award 
fails  altogether. 

t  259, 1.  45.  }  Arbitrament,  E.  19. 
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Dallas,  Ch.  J. :  Dob  dem. 

Williams 

It  cannot  be  requisite  that  an  arbitrator  should  set  forth  in  ^       <*• 

,  .      ^  ,    .  Richardson. 

terms  that  which  is  a  necessary  and  inevitable  consequence ; 

viz.  that  the  plaintiff  had  a  cause  of  action.    We  are  not  to 

assume  a  possible  case  out  of  the  award,  but  to  intend  every 

thing  in  favour  of  it.     I  think  the  award  is  good,  except  as  to 

that  part  which  relates  to  the  release.     The  award  is  not  vitiated 

by  the  surplusage,  and  the  defendant  is  bound  to  perform  it  by 

paying  this  money. 

Park  and  Burrouoh,  JJ.  concurred. 

BiCHARDSON,  J. : 

It  may  be  understood,  if  necessary,  that  the  releases  directed, 
mean  releases  of  all  matters  ^relating  to  the  matters  in  the  sub-      [  *6: 9  ] 
mission  to  reference ;  but  if  that  part  be  bad,  it  cannot  vit:at3 
the  whole  award. 

Ride  absolute  for  attachment  for  non-payment  of  the 
sum  awarded  and  costs ;  the  attachtnent  to  lie 
until  Monday  in  the  office. 


DUEELL    V.  MATHESON.t  il^^' 

(8  Taunt.  711—712 ;  S.  0.  3  Moore,  33.)  

Security  for  costs  cannot  be  required  from  a  foreigner  in  the  habit  of        [  711  ] 
residing  in  this  country  four  months  in  the  year. 

L£xs,  Serjt.  on  a  former  day  in  this  Term,  had  obtained  a  rule 
nisi,  that  the  plaintiff  should  give  security  for  costs,  upon  an 
affidavit  stating  him  to  be  a  native  of  St.  Petersburgh,  and  resi- 
dent there. 

Copley,  Serjt.  now  shewed  cause,  upon  an  affidavit,  stating 
that  this  was  an  action  for  freight  under  a  charter  party ;  that 
the  plaintiff  was  then  gone  to  some  port  on  the  continent,  but 
was  expected  back  soon,  and  upon  his  return,  would  probably 
reside  here  for  some  months;  that  although  a  native  of  St. 
Petersburgh,  he  was  in  the  habit  of  residing  in  this  country  for 

t  See  now  0.  65,  r.  6a. 

L  L  2 
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DuBiLL  four  months  in  the  year,  and  had  done  so  for  the  last  thirty 
ifjkTHRfOK.  years ;  that  he  was  possessed  of  a  large  property,  and  was  well 
able  to  pay  the  costs.  He  cited  Nelson  v.  Ogle,^  in  which  case 
security  for  costs  was  not  required  of  a  foreigner,  a  captain  of  a 
ship,  who  was  in  the  habit  of  sailing  to  and  from  the  ports  of  this 
country. 

[  712  ]  Len$t  Serjt.  in  support  of  this  rule  : 

By  the  affidavit  on  the  part  of  the  defendant,  it  is  averred,  that 
the  plaintiff  is  a  native  of  St.  Petersburgh,  and  a  resident  there  ; 
the  plaintiff  has  not  contradicted  the  fact  of  residence  except  by 
circumlocution.  To  resist  this  application,  he  must  directly 
negative  the  fact  of  his  residence  at  St  Petersburgh. 

Dallas,  Ch.  J. : 

In  NeUan  v.  Ogle  the  Court  held  that  the  plaintiff's  case  was 
not  distinguishable  from  that  of  an  English  sailor,  and  the 
affidavit  stated  that  the  plaintiff  was  never  resident  in  any  par- 
ticular place.  Here  it  is  stated  that  the  plaintiff  is  domiciled 
abroad,  and  that  statement  has  not  been  directly  answered ;  but, 
on  the  whole,  we  do  not  think  this  is  a  case  in  which  security  for 
costs  can  be  required.  His  residence  in  this  country  for  a  given 
period  in  every  year  is  distinctly  stated. 

Rtde  discharged, 

• '     » 

1819.  LEWIS    V.   CAMPBELL.^ 

^J^'  (8  Taunt.  716—729;  S.  C.  3  Moore,  35.) 

r  715  1  The  assignee  of  an  assignee  of  a  lessee  of  a  term   for  years  may 

maintain  an  action  upon  a  covenant  for  quiet  enjoyment,  entered  into 
by  the  lessee  with  the  first  assignee  and  his  assigns  upon  the  assignment 
of  the  term  to  him. 
Noke  y.  Awdn  (Cro.  Eliz.  373.  436)  followed. 

Covenant  for  quiet  enjoyment.  The  declaration  [set  forth  an 
indenture  made  between  the  defendant  and  one  C,  whereby,  after 
reciting  a  certain  lease  for  21  years  by  Barclay  to  the  defendant,  it 
was  witnessed,  that  for  the  considerations  therein  mentioned, 

t  2  Taunt.  2o3.  [Overruled,  Ny-  J  Referred  to  by  Lindley,  L.J., 
ImiderY.BameSy  (1861)  6 H.  AN.  509,  David  v.  Sabin,  '93,  1  Ch.  623,  537^ 
30  L.  J.  Ex.  151.]  2  R.  842,  350. 


voL.m.]         1819.    C.  P.    8  TAUNT.  716— 717.  617 

the  defendant  bargained,  sold,  assigned,  and  set  over  to  G.  his  lbwib 
executors,  administrators,  and  assigns,  certain  tenements  and  cakpbbll. 
premises  therein  described,  part  of  the  premises  demised  by  the 
said  lease,]  *to  have  and  to  hold  the  same  to  C,  his  executors,  [  ^^^^  ] 
administrators,  and  assigns,  thenceforth  for  and  during  all  the 
residue  and  remainder  of  the  term  of  twenty-one  years  therein 
then  to  come  and  unexpired.  And  the  defendant  for  himself,  his 
heirs,  executors,  and  administrators,  did  thereby  covenant  with 
C,  his  executors,  *adminieftrators,  and  assigns,  that  it  should  be  [  ^^^^  ] 
lawful  for  C,  his  executors,  administrators,  and  assigns,  thence- 
forth from  time  to  time,  and  at  all  times  thereafter,  during  the 
continuance  of  the  said  term  of  21  years,  peaceably  and  quietly 
to  enter  into  and  upon,  have,  hold,  use,  occupy,  possess,  and 
enjoy  the  said  tenements  and  premises  thereby  assigned,  with 
the  appurtenances,  and  to  receive  and  take  the  rents  and  profits 
of  the  same  premises,  without  any  let,  suit,  &c.  of,  from,  or  by  the 
defendant,  his  executors  or  administrators,  or  any  person  or 
persons  whomsoever ;  and  free  and  clear,  and  freely  and  clearly 
and  absolutely  acquitted,  exonerated,  released,  and  discharged, 
or  otherwise  by  him  the  defendant,  his  heirs,  executors,  or 
administrators,  at  his  or  their  own  costs  and  charges,  in  all 
things  well  and  sufficiently  protected,  saved  harmless  and  kept 
indenmified  of,  from,  and  against  all  and  all  manner  of  former 
and  other  gifts,  grants,  and  incumbranees,  at  any  time  there- 
tofore, or  to  be  thereafter  made,  done,  committed,  or  suffered,  by 
the  defendant,  his  executors,  or  administrators,  or  any  other 
person  or  persons.  [The  declaration  further  stated  that  G.  had 
entered  on  the  premises  so  purchased,  and  by  an  indenture  made 
between  C.  of  the  one  part  and  the  plaintiff  of  the  other  part,  it 
was  witnessed,  that  for  the  considerations  therein  mentioned,  G. 
assigned  to  the  plaintiff  the  lands  so  assigned  as  aforesaid ;  to 
hold  the  same  to  the  plaintiff,  his  executors,  administrators,  and 
assigns,  for  and  during  all  the  residue  of  the  said  term  of  21 
years,  then  to  come  and  unexpired :  by  virtue  of  which  last- 
mentioned  indenture,  the  plaintiff  entered  upon  the  assigned 
premises,  and  became  possessed  thereof.  The  declaration  further 
stated,  as  a  breach  of  the  covenant,  that  the  plaintiff  could  not 
peaceably  have  the  premises  because  Barclay  had  the  lawful 
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Lewis       title  by  reason  of  a  forfeiture  committed  by  G.  and  that  the 
CAMPBELL,   plaintiff  was  evicted  by  Barclay  accordingly.] 
[  719  ]  At  the  trial  before  Burrough,  J.,  at  Westminster,  at  the  sittings 

after  last  Hilary  Term,  evidence  was  given  of  the  execution  of 
the  deeds,  of  the  eviction  of  the  plaintiff  by  a  judgment  in 
an  action  of  ejectment,  and  of  the  execution  of  the  writ  of  pos- 
session.   *    *    * 

r  720  ]  Lens,  Serjt.  in  the  last  Term  obtained  a  rule  nisi  that  the 

judgment  might  be  arrested,  *  *  on  the  ground  [inter  aUa] 
that  the  action  was  not  maintainable,  as  there  was  not  any 
privity  of  contract  between  the  parties,  or  any  privity  of  estate 
either  at  common  law  or  by  the  statute  82  Hen.  YIII.  c.  84, 
as  the  defendant  had  parted  with  his  whole  interest.     •     *     * 

[After  argument:] 

[  727  ]       Dallas,  Ch.  J. : 

This  case  has  been  argued  ably,  and  much  at  length ;  but  the 
question  appears  to  me  to  lie  in  a  very  narrow  compass.  Barclay 
demised  the  premises  to  the  defendant,  and  he  assigned  his 
interest  to  C,  who  assigned  to  the  plaintiff.  Upon  the  assign- 
ment to  C.  by  the  defendant,  he  covenanted  with  C.  and  his 
assigns  for  the  quiet  enjoyment  of  the  premises.  Upon  this 
covenant  an  action  is  brought  by  the  plaintiff,  the  assignee  of 
C. ;  and  the  question  is,  whether  the  covenant  runs  with  the 
land.  I  am  decidedly  of  opinion  that  it  does  run  with  the  land. 
This  covenant  applies  specifically  to  the  land,  and  runs  with  it, 
thereby  creating  a  privity  of  estate  between  the  parties.  In 
cases  of  the  inheritance  being  conveyed,  it  is  clear,  and  has  been 
admitted,  that  such  a  covenant  runs  with  the  land;  and  I 
cannot  see  upon  what  principle  a  distinction  is  made  as  to  terms 
for  years.  In  the  case  of  Noke  v.  Awder,\  if  such  a  distinction 
could  have  been  made,  Coke^  the  counsel  for  the  defendant,  would 
not  have  failed  to  have  made  ^the  objection ;  but  he  admitted 
that  he  could  not  deny  the  doctrine  there  contended  for :  and 
that  case  is  precisely  in  point.    *    *    • 

t  CTro.  Eliz.  373,  436. 
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Park,  J. :  Lewis 

The  first  question  is,  whether  this  covenant  does  or  does  not   Campbell. 
run  with  the  land  ;  and  I  am  clearly  of  opinion  that  it  does. 
This  case  is  not  at  all  affected  by  the  statute  82  Hen.  YIII.  Noke 
V.  Awder  was  decided  many  years  after  that  statute  had  passed ; 
and  ^considering  who  the  counsel  were  who  argued  that  case,  it     [  *726  ] 
would  be  singular,  if  there  had  been  any  ground  for  making  the 
objection  now  urged,  that  it  should  not  have  then  been  made. 
Middlemore  v.  Goodale\  is  also  a  strong  authority.     The  point    . 
upon  which  that  case  was  decided  certainly  does  not  apply  to  the 
{present  case;  but  the  Court  expressly  stated  their  grounds  of 
clecision,  and  gave  their  opinion  upon  the  question  now  before 
iii.     But  it  is  impossible  to  distinguish  this  case  from  Noke  v. 
Awder;  and,  relying  on  that  case,  I  do  not  think  there  is  any 
reason  why  we  should  arrest  the  judgment.     *     *     ♦ 

13  t'RBOUOH,  J. : 

Noke  V.  Awder  is  similar  in  every  respect  to  the  present  case, 
and  it  would  be  going  too  far  to  say  that  that  case  was  not 
correctly  decided.  I  am  of  opinion  that  it  was  rightly  decided ; 
and  that,  as  this  action  is  brought  upon  a  covenant  which  runs 
>vith  the  land,  by  an  assignee  of  the  land,  the  plaintiff  is  clearly 
entitled  to  recover. 

ElCHABDSON,  J. : 

I  fully  concur  in  the  opinions  which  have  been  expressed, 
and  cannot  see  any  danger  of  misconstruing  the  statute  82 
Hen.  VIII.  or  overruling  the  cases  decided  by  the  common  law,  by 
holding  this  action  to  be  well  brought.  The  statute  82  Hen.  YHI. 
does  not  affect  this  case ;  it  refers  only  to  the  remedies  for  and 
against  the  grantees  and  assignees  of  the  reversion.  It  does  not 
apply  to  remedies  between  lessors  and  the  assignees  of  lessees. 
Those  cases  are  provided  for  by  the  common  law.  The  law  upon 
the  statute  is  very  well  laid  down  *by  Mr.  Serjt.  Williams,  in  his  [  •7»  ] 
notes  to  Thursby  v.  Plant /^ ;  but  the  present  case  is  foreign  to 
that  statute :  this  action  is  not  against  the  grantee  of  the  rever- 

t  1  BolL  Abr.  521 ;  S.  C.  Cro.  Car.  603,  505.  |  1  Saund.  241. 
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Lbwib  sion,  but  against  the  party  who  made  the  covenant.  In  Middle- 
Campbbxx.  ''^'^ore  v.  Qoodale,\  it  was  held  that  D.,  to  whom  the  lands  had 
been  conveyed,  might  maintain  an  action  of  covenant  against  A., 
by  the  common  law,  as  assignee  of  B.,  to  whom  the  lands  were 
conveyed,  and  with  whom  the  covenant  was  entered  into.  No 
distinction  can  be  drawn  between  an  assignment  of  a  term  for 
years  in  lands  and  a  conveyance  in  fee.  Besides,  Noke  v.  Awder 
is  expressly  in  point.  King  there  stands  in  the  situation  of 
Barclay  in  this  case,  and  his  assignee  entered  into  the  same  cove- 
nant as  this.  The  action  was  there  brought  by  the  assignee  of 
the  assignee  of  the  lessee  against  the  assignor.  That  case  is  on 
all-fours  with  the  present  case ;  and  neither  Coke  the  counsel  for 
the  defendant,  nor  the  Court,  adverted  to  the  point  contended 
for  in  this  case,  which  they  certainly  would  have  done,  had  the 
objection  been  tenable.    *    ♦    * 

R%de  as  to  the  arrest  of  judgment  discharged. 


1820.  CAMPBELL    v.  LEWIS. 

^*-^'  (3  Bam.  ft  Aid.  392-397.) 

S)B.  ac  Aid.        [^  yfjj^  qI  q^qy  having  been  brought  into  the  King's  Bench 
^       ^      upon  the  above  judgment :] 

I W*  J  HuUock,  Serjt.,  for  the  plaintiff  in  error : 

This  action  can  only  be  sustained  on  the  ground  either  that 
there  was  a  privity  of  contract  between  the  parties,  or  a  privity 
of  estate.  There  is  no  privity  of  contract ;  for  that  only  exists 
with  the  party  with  whom  the  contract  is  made,  and  was  put  an 
Ii5W.]  end  to  by  the  assignment  from  Corp  to  Lewis.  *  *  There  is 
no  allegation  in  this  declaration  that  Barclay  had  any  title. 


Bosanquet^  Serjt.,  contri  : 

It  may  be  admitted,  that  this  action  is  not,  either  at  common 
law  or  by  82  Hen.  VIII.,  maintainable  on  the  ground  of  a  privity 

t  1  Boll.  Abr.  521 ;  S.  C.  Cio.  Gar.  503,  505. 
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of  contract ;  but  it  is  clearly  maintainable  on  the  ground  of  a    Oampbell 
privity  of  estate.    He  was  then  stopped  by  the  Court.  lewis. 

Abbott,  Ch.  J. : 

It  appears  to  me,  very  clearly,  in  the  present  case,  that  the 
action  is  maintainable,  upon  the  Aground  of  the  privity  of  estate.  [  *396  ] 
It  was  decided,  in  Middkmore  v.  Gaodale^\  where  a  party  grants 
an  estate  in  fee,  with  a  covenant  for  further  assurance,  and  his 
grantee  grants  it  over  to  A.,  that  A.  may  maintain  covenant 
against  the  original  grantor,  on  the  ground  that  a  privity  of 
estate  subsists  between  them.  Now  I  think,  that  there  is  not  any 
difference  between  that  case  and  the  present,  and  my  opinion 
upon  this  point  is  confirmed  by  Noke  v.  Awder,l  where  the  ques- 
tion arose  upon  a  chattel  real,  and  no  such  distinction  seems  to 
have  oc2urred  to  the  very  learned  persons  who  argued  and 
decided  that  case.  It  has  been  argued  here,  that  the  declaration 
is  defective,  on  the  ground  that  there  is  no  allegation  that  Barclay 
had  any  title  to  the  premises ;  and,  in  support  of  this,  Noke  v. 
Awder  I  was  referred  to.  In  that  case,  the  plaintiff,  in  the 
result,  was  barred  of  his  action,  because  it  appeared,  from  his 
own  shewing,  that  King,  the  original  lessor  had  no  title ;  and  it 
was  contended  there,  that  the  plaintiff  was  in  this  dilemma, 
either  that,  in  consequence  of  the  want  of  title  in  the  original 
lessor,  nothing  passed  by  the  defendant's  grant,  except  by  estoppel, 
and  that  a  lessee,  by  estoppel,  could  not  assign  over  to  the  plaintiff, 
or  that  the  eviction  by  the  stranger  was  wholly  unlawful,  in  case 
the  original  lessor  had  a  title,  and  then  there  was  no  breach  of 
the  covenant.  But  in  this  case,  the  eviction  is  not  by  a  stranger, 
but  by  Barclay  himself ;  and  there  is  every  circumstance  from 
which  we  must  presume  that  Barclay  had  title.  I  am  of  opinion, 
therefore,  that  this  judgment  must  be  affirmed. 

Baylet,  J. : 

It  is  not  a  valid  objection,  particularly  after  verdict,  that 
Barclay's  title  is  not  formally  set  out  *in  the  declaration.    For      [  ^397  ] 
the  assignment  by  the  plaintiff  in  error  to  Corp  is  primd  fads 
evidence,  that  the  lease  granted  by  Barclay  was  valid ;  and  in 

t  Cro.  Car.  503.  %  Oro.  Elis.  373,  436. 
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Campbell  adclition  to  this,  it  appears,  that  Barclay  entered  and  evicted  the 
LrvriB.  defendant  in  error.  The  case  would  have  been  different  if  it  had 
appeared,  distinctly,  that  Barclay  had  no  title  to  the  land.  But 
there  is  a  great  difference  between  the  absence  of  any  assertion 
of  title  and  a  negation.  Upon  the  other  question,  as  to  the 
privity  of  estate,  I  am  clearly  of  opinion  that  MiddUmore  v. 
Goodale^-f  and  Noke  v.  Awder^l  are  authorities  to  shew,  that  such 
a  covenant  runs  with  the  estate  to  which  it  relates,  whether  it  be 
an  estate  in  fee  or  for  a  term  of  years.  I  am  of  opinion  that 
this  judgment  should  be  affirmed. 

HOLROYD,  J.: 

I  am  of  opinion  that  this  action  is  maintainable  upon  the 
.  covenant,  whether  any  estate  remain  in  the  covenantor  or  not ; 
for  it  is  a  covenant  running  with  the  land.  It  is  said,  that  in 
this  case,  it  does  not  appear  that  Barclay  had  any  title  ;  and,  if 
so,  that  the  lease  by  Campbell  to  Corp  was  only  good  by  estoppel. 
But  I  do  not  agree  with  that ;  for  it  seems  to  me,  upon  the  facts 
stated  on  the  record,  that  Barclay  had  a  good  title.  It  is  true, 
that  the  defendant  in  error  may  take  advantage  of  the  estoppel, 
but  he  does  not  take  by  estoppel  but  by  estate.  I  think  the 
judgment  of  the  Court  of  Common  Pleas  was  right,  and  ought  to 
he  affirmed. 

Judgment  affirmed. 

Best,  J.  gave  no  opinion,  having  been  engaged  as  counsel  in  the 
cause. 

t  Cro.  Car.  503.  J  Cro.  Eliz.  373,  436. 
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YOUNG   V.   CAWDEEY  and  Another.  isia. 

(8  Taunt.  734—736 ;  8.  0.  3  Moore,  66.)  ^^^'  ^' 

All  sums  stated  by  an  executor  in  his  inventory  given  in  to  the        r  734  1 
Ecclesiastioal  Court  as  supposed  to  be  recoverable,  are  assets  in  his 
hands,  unless  he  prove  a  demand  and  refusal. 

Assumpsit  to  recover  the  value  of  certain  goods.  The  defen- 
dants were  sued  as  executors,  and  pleaded  first,  the  general  issue ; 
secondly,  plene  cKlministraverunt ;  and,  thirdly^  pUne  administra' 
rei-unt  prater  8671,  ISs.  5d. 

The  action  was  tried  before  Park,  J.,  at  the  last  Assizes  at 
Winchester.  Much  contradictory  evidence  as  to  the  property  of 
the  testator  in  the  goods  was  given  ;  and  the  defendants,  in  sup- 
port of  their  third  plea,  proved  the  inventory  given  in  by  them 
to  the  Ecclesiastical  Court,  which  admitted  the  sum  of  3672. 158. 5d. 
to  be  due  to  the  testator's  estate,  but  stated  that  232Z.  Bs.  6d., 
the  amount  of  certain  debts  supposed  to  be  recoverable,  was 
included  in  that  sum.  The  case  was  left  to  the  jury,  who  found 
a  verdict  for  8672.  158.  5d. 

Copley,  Serjt.  in  the  last  Term,  had  obtained  a  rule  nisi       [  735  ] 
that  the  verdict  might  be  reduced  by  deducting  the  sum  of 
2322.  88.  6d.,  on  the  ground  of  the  debts  never  having  been 
recovered. 

PeU,  Serjt.  now  shewed  cause,  and  contended,  that  as  the 
sum  had  been  stated  in  the  inventory  as  the  amount  of  debts 
supposed  to  be  recoverable,  the  plaintiff  was  entitled  to  retain 
his  verdict.  These  are  separate  debts ;  and  in  Shelly' $  case,t  it 
is  laid  down  by  Holt,  Ch.  J. ''  that  all  separate  debts  mentioned 
in  the  inventory  shall  be  counted  assets  in  the  executor's  hands; 
for  that  is  as  much  as  to  say  that  they  may  be  had  for  demand- 
ing, unless  the  demand  or  refusal  be  proved."  Now  in  this  case 
there  is  an  affidavit,  stating  that  the  defendants  might  recover 
these  debts  if  they  chose  to  demand  them.  In  Buller's  Nisi 
Prius,!  it  is  said,  on  the  authority  of  Smiths. Davis ^^  that  if  the 
inventory  do  not  distinguish    between   the  separate  and  the 

t  1  Salk.  296.  X  140.  §  M.  10  Qeo.  H. 
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YouKo      desperate  debts,  it  is  sofficient  to  charge  the  executor  with  the 
Cawdbet.    ^hole  prima  faeie  as  assets.    Upon  the  authority  of  these  cases, 
therefore,  the  plaintiff  is  entitled  to  recover  the  whole  sum. 

Copley,  Serjt.  in  support  of  the  rule,  contended  that  this 
sum  could  not  be  considered  as  assets,  and  relied  upon  the  case 
of  Jenkins  v.  Plume,\  in  which  it  is  said,  "  that  if  an  executor 
brings  an  action  and  recovers  judgment,  the  money  recovered  is 
not  assets  till  levied  by  execution."  To  support  this  action  it  is 
necessary  for  the  plaintiff  to  prove  the  payment  to  the  defen- 
dants, or  a  release  by  them. 

[786]       Dallas,  Ch.  J. : 

This  case  must  be  governed  by  the  authority  of  the  cases 
which  have  been  cited  on  the  part  of  the  plaintiff.  The  defen- 
dants have,  in  their  inventory,  admitted  the  debts  to  be  recover- 
able, and  do  not  now  deny  that  they  are  recoverable ;  but  this 
case  is  still  stronger  against  the  defendants,  for  the  plaintiff 
has  produced  an  affidavit  stating  that  the  debts  might  be 
recovered  if  applied  for.  I  am  clearly  of  opinion  that  the  plain- 
tiff is  entitled  to  retain  his  verdict. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


1819.  O'LAWLEE  V.  MACDONALD. 

Feb.  6. 

(8  Tbunt.  786 ;  8.  0.  3  Moore,  77.) 

I  736  ]  A  BritiBh  officer  serring  abroad  under  a  foreign  power,  not  compel- 

lable to  give  aecuxity  for  costs* 

Vauqhan,  Serjt.  moved  for  a  rule,  calling  on  the  plaintiff  to 
give  security  for  costs,  on  an  affidavit,  stating  that  the  plaintiff 
had  no  residence  in  England,  and  had  left  the  country  to  take  a 
command  in  the  insurgent  army  in  South  America. 

Dallas,  Ch.  J. : 
You  must  make  him  a  foreigner  to  bring  him  within  the  rule, 
t  1  Salk.  207. 
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Officers  of  the  British  army  who  have  gone  to  join  foreign  powers    o*Lawleb 
are  not  to  be  considered  foreigners.    In  TuUock  y.  Crowley, \  a  maoi>okald. 
motion  for  a  rule  to  compel  an  Englishman,  then  a  prisoner  in 
France,  to  give  security  for  costs  was  refused. 

Ride  refmed. 


[7S9] 


GKAY   V.  MILNER4  1819. 

(8  Taunt.  73»— 741 ;  S.  0.  3  Moore,  90.)  ^^^'  ^' 

An  instznment  was  drawn,  payable  to  the  drawer  or  his  order  at  a 
particular  place,  without  being  addressed  to  any  person  by  name,  and 
was  afterwards  accepted  by  the  person  residing  at  the  place  where  it 
was  made  payable :  Held,  tibat  the  acceptor  was  liable  in  an  action  upon 
such  instrument  as  a  bill  of  exchange. 

Assumpsit.  The  action  was  brought  by  the  indorsee  of  the 
following  bill  of  exchange,  against  the  defendant  as  acceptor. 

"May  20,  1813. 
"  Two  months  after  date,  pay  to  me,  or  my  order,  the  sum  of 
thirty  pounds  two  shillings. 

"  W.  SUSTANANCB. 

"Payable  at  No.  1,  Wilmot  Street,  opposite  the  'Lamb,' 
Bethnal  Green,  London." 

The  words  "  Accepted,  Charles  Milner,"  were  written  across 
the  bill,  and  Sustanance  had  indorsed  it  to  the  plaintiff. 

The  declaration  contained  two  counts  upon  the  bill.  The  first 
stated  that  Sustanance,  according  to  the  usage  and  custom  of 
merchants,  made  his  certain  bill  of  exchange,  and  thereby  re- 
quested the  defendant,  two  months  after  the  date  thereof,  to  pay 
to  him,  or  his  order,  the  sum  of  901.  2«.,  and  made  the  same  bill 
payable  at  No.  1,  Wilmot  Street,  opposite  the  "  Lamb,"  Bethnal 
Green,  London ;  that  the  defendant  accepted  the  same,  and  that 

t  1  Taunt.  18.  Chalmers  on  Bills  of  Exchange,  4th 

X  Upon  this  case  PATTESOir,  J.  in  edit.  p.  18,  as  an  illustration  of  the 

Davis  y.  Clarke  (1844)  6  Q.  B.  16,  rule  that  the  drawer  must  be  named 

18,  13  L.  J.  Q.  B.  305,  observes  : —  or  indicated  in  a  bill  with  reasonable 

**  The  decision  in  that  case  appears  certainty.     See  Bills    of  Exchange 

to    me  to  go  to  the  extremitjr  of  Act,  1882,  s.  6  (1.).— B.  0. 
what  is  oonyenient."    It  is  cited  in 
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Gray  Sostanance  indorsed  it  to  the  plaintiff.  It  then  averred  the  prc- 
MiiKXB.  sentment  for  payment,  and  refusal.  The  second  count  stated, 
that  Sustanance  made  his  certain  other  bill,  and  thereby  required, 
two  months  after  the  date  thereof,  the  payment  to  himself  or  his 
order,  of  the  sum  of  801.  2«.,  and  that  the  defendant  accepted 
the  same,  and  that  Sustanance  indorsed  it  to  the  plaintiff. 

At  the  trial  before  Dallas,  Ch.  J.  at  Westminster,  at  the  sit- 
tings after  the  last  Term,  it  was  objected,  that  the  instrument 

[  *740  ]  «not  being  directed  to  any  person,  was  not  a  bill  of  exchange, 
according  to  the  custom  of  merchants;  that  the  first  count  could 
not  be  supported,  as  it  stated  that  the  drawer,  by  the  instrument, 
requested  the  defendant  to  pay,  whereas  in  fact  the  defendant 
was  not  named  in  it ;  that  the  second  count  did  not  state  the 
defendant  to  be  the  person  drawn  upon,  but  merely  stated  his 
general  acceptance,  and  omitted  to  notice  that  the  instrument 
was  made  payable  at  a  particular  place.  The  jury  found  for  the 
plaintiff,  and  the  objections  were  reserved  for  the  opinion  of  the 
Court. 

Copley ^  Serjt.  on  a  former  day  in  this  Term,  had  accordingly, 
upon  these  objections,  obtained  a  rule  nm  that  the  verdict  might 
be  set  aside  and  a  nonsuit  entered ;  and  mentioned,  that  in  a 
former  action  which  had  been  brought  upon  the  same  instru- 
ment in  the  Court  of  King's  Bench,  the  plaintiff  had  failed,  in 
consequence  of  the  declaration  having  stated,  that  the  drawer, 
by  the  bill,  requested  the  defendant  to  pay,  as  the  court  held 
that,  the  defendant  not  being  named  in  the  bill,  the  declaration 
was  not  supported  by  the  instrument.  He  relied  on  the  cases  of 
Gammon  v.  SchmoU^^  CaUaghan  v.  Aylett,l  and  Sander$on  v. 
Bowe8,l  to  shew  the  necessity  of  averring  a  presentment  at  the 
particular  place  where  the  instrument  is  made  payable. 

Vaughan,  Serjt.  shewed  cause  on  a  subsequent  day : 

As  to  the  objection  of  the  bill  not  being  directed  to  any  person, 
it  cannot  now  be  sustained ;  for  the  defendant  having  accepted 
the  bill,  has  thereby  admitted  that  he  was  the  person  to  whom 

t  6  Taunt.  344 ;  S.  C.  1  Marehall,  }  3  Taunt  397. 

80.  §  13  R.  R.  299  (14  East,  500). 
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the  bill  was  addressed.    That  this  is  a  bill  of  exchange,  and  may        Ora.t 
be  declared  on  as  such,  the  cases  of  Shuttleworthv.  Stephens  t  and      milneb. 
*  Allan  V.  Maw8on,t  sufficiently  prove.  Although  at  first  a  drawee      [  •7^1  ] 
was  wanting,  yet,  in  the  instant  of  acceptance,  it  became  a  perfect 
instrument. 

Blosset,  Serjt.,  in  the  absence  of  Copley,  Serjt.,  in  support  of 
the  rule,  contended  that  this  instrument  could  not  be  considered 
a  bill  of  exchange,  according  to  the  usage  and  custom  of  mer- 
chants ;  neither  is  the  defendant,  according  to  such  usage  and 
custom,  liable  to  pay,  for  an  instrument  not  directed  to  any 
person  cannot  be  a  bill  of  exchange.  The  two  cases  cited  on  the 
other  side  are  not  conclusive ;  the  Judges  there  do  not  hold  the 
instruments  to  be  bills  of  exchange  as  not  being  addressed  to  any 
person,  but  because  they  consider  them  virtually  addressed  to 
drawees.  In  those  cases  the  names  of  the  drawees  appeared  on 
the  bills ;  here  no  name  appeared,  which  creates  a  broad  distinc- 
tion between  those  cases  and  the  present.  The  second  count 
cannot  be  sustained,  as  the  cases  cited  expressly  decide  the  aver- 
ment of  presentment  to  be  necessary. 

Cur.  adv.  vult. 

Dallas,  Ch.  J.  on  this  day  stated,  that  the  opinion  of  the 
Court  was,  that  the  instrument  upon  which  this  action  was 
brought  was  clearly  a  bill  of  exchange,  and  could  be  declared 
upon  as  such ;  that  it  was  not  necessary  that  the  name  of  the 
party  who  afterwards  accepted  the  bill  should  have  been  inserted, 
it  being  directed  to  a  particular  place,  which  could  only  mean  to 
the  person  who  resided  there ;  and  that  the  defendant,  by  accept- 
ing it,  acknowledged  that  he  was  the  person  to  whom  it  was 
directed ;  and  that  the  plaintiff,  therefore,  was  entitled  to  retain 

his  verdict. 

Rule  discharge(\ 

t  1  Camp.  407.  X  ^  Camp.  116. 
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^j;i»-^  CLARK  AND  Another  v.  CALYEET. 

LLl  '  (8  Taunt.  742—754 ;  S.  0.  3  Moore,  96.) 

[  742  ]  TrespasB  quare  datuum  /regit  may  be  maintained  against  a  strange 

by  a  tenant  of  the  land  for  a  trespass  oommitted  before  his  banhmptcy. 

A  landlord  cannot  distrain  for  rent  trees  growing  in  a  nursery- ground. 

Tbesfabb.  The  first  cotint  of  the  declaration  was  for  break- 
ing the  closes  of  the  plaintiffs,  in  the  parish  of  Grosthwaite,  in 
the  county  of  Cumberland,  diggin  up  the  earth  there,  up-root- 
ing, &c.  the  trees  of  the  plaintiffs,  and  carrying  the  same  away. 
The  second  count  was  for  seizing  and  carrying  awifiy  the  trees 
and  plants.  The  defendant  pleaded,  first,  that  the  plaintiffs  on 
the  1st  March,  1817,  and  from  thence  continually,  until  the 
suing  out  of  a  commission  of  bankrupt  thereinafter  mentioned, 
were  subjects  of  this  realm,  and  nurserymen,  dealers  and  chap- 
men, and  did  use  and  exercise  trade,  &c.,  and  sought  their  living 
by  buying  and  selling ;  and  that  the  plaintiffs,  so  using  and  ex- 
ercising trade,  &c.  on  that  day,  were  indebted  to  George  Blair 
and  William  Plimpton,  subjects  of  this  realm,  in  the  sum  of  lOOZ., 
for  a  debt  due  and  owing  to  them  from  the  plaintiffs ;  and  that 
the  plaintiffs  were  then  also  indebted  to  divers  other  persons  in 
divers  sums  of  money,  and  being  so  indebted,  became  bankrupts; 
and  that,  on  the  11th  of  March  following,  a  commission  of  bank- 
ruptcy, dated  on  the  said  11th  March,  was  issued,  upon  the 
petition  of  Blair  and  Plimpton,  against  the  plaintiffs,  under 
which  commission  the  plaintiffs  were,  on  the  8th  April  in  the 
same  year,  found  bankrupts:  and  that  three  of  the  commissioners 
named  in  the  said  commission,  afterwards  and  after  the  com- 
mitting of  the  said  supposed  trespasses  in  the  declaration  men- 
tioned, and  before  the  commencement  of  the  suit,  to  wit,  on  the 
22nd  April,  1817,  by  an  indenture  made  between  the  commis- 
[  *'43  ]  sioners  *of  the  one  part,  and  George  Blair  and  James  Gray  of 
the  other  part,  did,  for  the  considerations  therein  mentioned,  &c., 
assign  and  set  over  to  Blair  and  Gray,  then  duly  constituted  and 
appointed  assignees  of  the  estate  and  effects  of  the  plaintiffs,  all 
the  goods,  &c.,  and  all  other  the  personal  estate  whatsoever, 
whereof  the  plaintiffs  were  possessed,  interested  in,  or  entitled  to, 
at  the  time  they  so  became  bankrupts,  or  at  any  time  since,  and 
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all  their  estate,  interest,  and  property  in  the  premises,  or  any  Clabk 
part  thereof ;  to  hold  the  same  to  the  said  Blair  and  Gray,  their  calvert. 
executors,  administrators,  and  assigns,  in  trust  for  the  use  and 
benefit  of  the  creditors  of  the  plaintiffs.  The  defendant  then 
alleged,  that  the  closes  in  the  declaration  mentioned  were  at  the 
said  time  when,  &c.,  and  at  the  time  of  the  bankruptcy,  and 
since,  held  by  the  plaintiffs  for  a  term  of  years ;  and  that  the 
said  commissioners,  in  further  execution  of  the  said  commission,- 
by  another  indenture,  after  the  committing  of  the  supposed  tres- 
passes in  the  declaration  mentioned,  to  wit,  on  the  22nd  April, 
1817,  made  between  the  commissioners  of  the  one  part,  and  the 
said  Blair  and  Gray,  assignees  as  aforesaid,  of  the  other  part, 
did,  for  the  considerations  therein  mentioned,  grant,  bargain, 
and  sell  unto  Blair  and  Gray,  assignees  as  aforesaid,  all  the  free- 
hold and  copyhold  lands  and  hereditaments  whereof  or  wherein 
the  plaintiffs  at  the  time  they  became  bankrupts,  or  at  any  time 
since,  had  any  estate,  right,  title,  or  interest  in  possession;  re- 
mainder, reversion,  or  expectancy,  or  otherwise,  and  all  claim 
and  demand  of  the  plaintiffs  of,  in,  and  to  the  same  premises ; 
to  hold  the  same  to  the  use  of  Blair  and  Gray,  their  heirs  and 
assigns,  upon  trust  for  the  creditors  of  the  plaintiffs  as  therein 
mentioned.  And  the  defendant  further  alleged,  that  the  last- 
mentioned  indenture  was  duly  enrolled  in  the  Court  *of  Chancery  I  '744  ] 
before  the  commencement  of  this  suit.  And  so  the  defendant 
averred,  that  the  rights  of  action  in  the  declaration  mentioned 
were  by  means  of  the  premises  duly  assigned  to  Blair  and  Gray, 
and  this,  &c. 

Secondly,  as  to  the  taking  and  carrying  away  of  the  trees  and 
plants  in  the  first  count  of  the  declaration  mentioned,  and  the 
trees,  plants,  &c.,  in  the  last  count  of  the  declaration  mentioned; 
a  plea  similar  to  the  first,  omitting  the  bargain  and  sale  of  the 
bankrupts'  real  estate,  and  concluding  with  the  defendant's  aver- 
ment, that  the  rights  of  action  in  the  declaration  mentioned,  as 
to  the  premises  in  the  introductory  part  of  that  plea  mentioned, 
were  by  means  of  the  premises  duly  assigned  to  Blair  and  Gray, 
and  this,  &c. 

Thirdly,  as  to  the  trespasses  in  the  first  and  second  counts 
mentioned ;  that  the  defendant,  long  before  the  said  time,  when, 
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Clark  &c.,  was  and  still  is  seised  of  and  in  the  said  closes,  in  which, 
CALVKRT.  &^'9  in  his  demesne  as  of  fee ;  and  being  so  seised  thereof,  that 
afterwards  and  before  the  said  time,  when,  &c.,  to  wit,  on  the 
25th  March,  1818,  he,  the  defendant,  demised  the  said  closes,  in 
which,  &c.,  unto  the  plaintiffs :  to  have  and  to  hold  the  same  to 
the  plaintiffs  as  tenants  thereof  to  the  defendant  from  year  to 
year,  so  long  as  they  should  respectively  please,  the  said  close 
called  the  Nursery-ground,  to  be  holden  as  and  for  nursery- 
ground,  with  the  power  and  liberty  of  planting  and  raising 
thereon,  and  removing  from  time  to  time,  and  taking  away  such 
trees  and  plants  as  might  at  any  time  during  the  said  demise  be 
planted  or  raised  on  the  said  nursery-ground,  in  the  way  of  their 
trade  and  business  as  nurserymen,  intended  to  be  carried  on  in 
the  said  demised  premises,  yielding  and  paying  to  the  defendant 
the  yearly  rent  of  702.,  payable  half-yearly,  as  therein  mentioned, 
[  *7ib  ]  during  the  continuance  of  the  demise ;  by  *virtue  of  which  de- 
mise the  plaintiffs  entered  into  the  premises,  in  which,  d^.,  and 
were  possessed  thereof  from  thence,  until  and  at  the  said  time, 
when,  &c. ;  and  that  the  plaintiffs  being  so  possessed  thereof,  702. 
of  the  rent  aforesaid,  due  and  payable  to  the  defendant  for  one 
year,  ending  on  the  2nd  of  February,  1817,  was  then  and  at  the 
said  times,  when,  &c.,  in  arrear  and  unpaid  to  the  defendant ;  for 
which  cause  he,  at  the  said  several  times,  when,  &c.,  entered  into 
the  said  several  closes,  in  which,  &c.,  in  order  to  distrain  and  did 
distrain  for  the  rent  so  due  and  in  arrear  to  him  as  aforesaid,  and 
then  and  there  for  that  purpose  seized  and  tookthe  trees  and  plants 
in  the  first  count  of  the  declaration  mentioned,  and  the  trees, 
plants,  &c.,  in  the  last  count  of  the  declaration  mentioned,  then 
being  in  the  said  close,  in  which,  &c.,  called  the  Nursery -ground, 
for  and  in  the  name  of  a  distress  for  the  rent  so  due  and  iii 
arrear  to  him  as  aforesaid,  and  carried  away  the  same.  And 
the  defendant  averred,  that  the  said  trees  and  plants  were 
planted  and  raised  by  the  plaintiffs  after  the  said  demise,  and 
were  such  as  they  might  have  removed  by  virtue  of  the  power 
and  authority  to  them  given  as  aforesaid,  and  were  at  the  said 
time,  when,  &c.,  fit  to  be  taken  out  of  the  ground,  and  removed, 
carried  away,  and  sold,  in  the  course  of  their  said  trade  and 
business.    And  the  defendant  further  averred,  that  after  due 
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notice  of  distress  given  to  the  plaintiffs  in  this  behalf,  and  after       Clark 
five  days  had  elapsed  after  such  notice,  and  the  said  rent  still     oalyebt. 
remaining  unpaid,  the  defendant,  for  the  purpose  of  carrying 
away  the  same,  as  and  for  such  distress,  necessarily  dug  up  and 
uprooted  the  trees  and  plants  in  the  first  count  of  the  declara- 
tion mentioned,  and  in  so  doing  necessarily  and  unavoidably  dug 
up  the  earth  in  the  said  closes,  doing  no  unnecessary  damage  on 
the  occasion  aforesaid;  and  that  the  defendant  also  removed  *the      [  «746  ] 
trees,  plants,  &c.,  in  the  last  count  mentioned,  as  and  for  such 
distress,  as  was  lawful  for  him  to  do,  which  were  the  same  several 
trespasses,  &c. 

Fourth,  the  same  as  the  third  plea,  except  that  it  was  stated, 
that  the  plaintiffs,  during  the  continuance  of  the  demise,  and 
before  and  at  the  said  times  when,  &c.,  used  and  enjoyed  a  part 
of  the  said  closes,  in  which,  &c.,  so  demised  as  a  nursery-ground, 
in  the  way  of  their  trade  and  business  as  nurserymen,  carried 
on  therein,  and  planted  and  raised  trees  and  plants  there  for 
sale,  in  the  course  of  their  said  trade  and  business,  and  from 
time  to  time  dug  up,  carried  away,  and  sold  the  said  trees 
and  plants  in  the  way  of  their  trade  and  business  as  nurserymen, 
and  thereby  made  profit  of  the  said  part  of  the  said  thereby  de- 
mised closes  so  used,  in  lieu  and  instead  of  sowing  and  raising 
thereon  com  and  other  produce  of  that  nature.  To  all  the  pleas 
there  was  a  general  demurrer  and  joinder. 

The  questions  raised  by  the  demurrer  were  as  to  the  first  pleas, 
whether  this  action  could  be  supported  by  the  plaintiffs  for 
breaking  and  entering  their  lands,  and  seizing  and  taking  away 
their  trees,  they  having  become  bankrupts  after  the  committing 
of  the  trespasses,  and  before  the  commencement  of  the  suit  ; 
and  as  to  the  third  and  fourth  pleas,  whether  a  landlord  were 
entitled  to  distrain  for  rent  trees  growing  in  a  nurseryman's 
ground. 

The  case  was  argued  in  last  Trinity  Term. 

HuUock,  Serjt.  for  the  plaintiffs  : 

The  plaintiffs  were  in  possession  of  the  lands  in  question  at 
the  time  of  the  trespass  being  committed,  and  are  the  only  per- 
sons who  can  bring  this  action.     The  plaintiffs  had  sustained  an 
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Clark       injury,  for  which  they  had  a  right  of  action,  and  such  right  of 
Caltbbt.     action  did  not  pass  by  the  assignment  of  the  ^commissioners. 

[  *747  ]  I^  is;admitted,  that  every  description  of  property  to  which  the 
bankrupts  were  entitled  at  the  time  of  the  bankruptcy,  or  to 
which  they  might  become  entitled  previously  to  their  obtaining 
their  certificates,  passed  by  the  assignment ;  but  this  is  merely  a 
right  of  action  ;  the  bankrupts  had  nothing  more  at  the  time  of 
the  bankruptcy.  They  clearly  might  have  maintained  an  action 
of  trover ;  but  by  that  form  of  action  they  could  not  have  re- 
covered damages  proportionate  to  the  injury  sustained.  But, 
notwithstanding  the  assignment,  the  plaintiffs  might  maintain 
trespass  or  trover  against  all  persons,  except  their  assignees. 
Webb  V.  Ward  t  was  an  action  of  trover  by  a  bankrupt  for  the 
benefit  of  his  assignees ;  and  in  Webb  v.  Fox  I  it  was  held,  that 
an  uncertificated  bankrupt  had  a  right  to  goods  acquired  by  him 
after  his  bankruptcy  against  all  the  world  but  his  assignees,  and 
might  maintain  trover  for  them  against  a  stranger.  In  that  case 
it  is  also  stated  by  Lord  Kenyon,  that  ''if  the  plaintifF  had 
brought  an  action  of  trespass  instead  of  trover,  his  possession 
would  have  entitled  him  to  recover  against  a  wrong  doer,  and 
that  the  form  of  action  could  not  alter  the  law."  In  Laroche  v. 
Wakeman  §  it  was  held,  that  if  an  uncertificated  bankrupt  carry 
on  trade  and  sell  goods  to  A.,  he  has  a  good  title  to  the  goods 
against  all  persons  but  the  assignees.  And  in  Fowler  v.  Down], 
the  Court  held,  that  if  an  order  for  the  delivery  of  goods  in  the 
hands  of  a  third  person  be  given  to  an  uncertificated  bankrupt, 
in  payment  of  a  debt  accrued  subsequently  to  his  bankruptcy,  he 
might  maintain  trover  for  them.  The  judgment  of  Eyre,  Ch.  J. 
in  that  case  applies  strongly  to  this  question.  ''  What  shall  be 
[  *748  ]  done  between  the  bankrupt  *and  the  assignees  or  creditors  is  one 
thing,  and  what  between  him  and  a  stranger  is  another.  This 
narrow  ground,  that  the  bankrupt  has  a  right  against  every 
body  but  the  assignees,  which  is  maintained  by  authorities,  is 
sufficient  to  support  the  verdict.  It  is  not  competent  to  a  third 
person  to  dispute  the  bankrupt's  title  to  recover,  who,  supposing 
his  creditors  had  no  claims  upon  him,  would  be  entitled  to  his 

t  7  T.  R.  296.  S  1  Peake,  190. 

t  4  E.  R.  472  (7  T.  R.  391).  ||  1  Bos.  &  P.  44. 
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action,  because  whether  they  have  such  claims  or  not,  is  nothing  Clabk 
to  the  stranger."  But  even  if  the  action  be  not  well  brought  in  Calvbrt. 
the  names  of  the  plaintiffs,  the  pleas  are  bad.  The  defendant 
should  have  stated  in  his  pleas,  that  the  assignees  had  elected  to 
take  this  property ;  for  if  they  do  not  interfere,  the  bankrupt 
clearly  can  recover.  Kitchen  v.  BartschA  There  Lawrence,  J., 
expressly  stated,  that  **  in  all  the  modem  cases,  where  the  action 
brought  by  the  bankrupt  against  third  persons  has  been  sus- 
tained, it  has  been  distinctly  stated,  that  the  bankrupt  can  only 
recover  where  the  assignees  do  not  interfere." 

Copley f  Serjt.  for  the  defendant : 

By  the  assignment  of  the  commissioners  all  the  personal  pro- 
perty of  the  bankrupt  passes  to  the  assignees,  and  all  rights  of 
action  in  respect  of  the  property  of  the  bankrupt  pass  also:  those 
rights  of  action  only  which  are  founded  on  personal  injuries  to 
the  bankrupt,  are  excepted  from  the  operation  of  the  assignment. 
Here  the  property  of  the  bankrupts  was  affected  by  the  trespass, 
and,  consequently,  the  right  of  action  passed  to  the  assignees. 
The  cases  which  have  been  cited  do  not  apply ;  in  all  of  them 
the  property  was  acquired  or  the  contract  entered  into  after  the 
bankruptcy.  In  Kitclmi  v.  Bartsch,  Le  Blanc,  J.  *says,  **  All  [  *7i9  ] 
that  the  Courts  have  said  in  any  case  is,  that  where  the  assig- 
nees do  not  interfere,  one  who  has  contracted  with  the  bankrupt 
after  his  bankruptcy,  shall  not  protect  himself  on  their  account 
against  the  claim  of  the  bankrupt."  In  SmWi  v.  Cojffin,l  it  was 
held,  that  the  right  of  action  of  the  bankrupt  passed  to  his  as- 
signees under  the  usual  words  of  assignment ;  and  in  Brandon  v. 
Pate^^  the  Court  held,  that  the  assignees  of  a  bankrupt  might 
recover  from  the  winner  money  lost  by  the  bankrupt  before  his 
bankruptcy  at  play  in  an  action  of  debt  upon  the  statute  9  Anne, 
c.  14.  As  to  the  pleas,  it  was  not  incumbent  on  the  defendant 
to  state  that  the  assignees  had  taken  the  property.  The  pleas 
set  out  specially  the  bankruptcy  and  the  assignment  by  the  com- 
missioners, which  is  all  that  is  requisite :  Kinnear  v.  Tarrant\\ 
No  averment  of  the  assignees  not  having  interfered  is  ever  made 

t  7  East,  53,  63;  3  Smith,  58.  §  2  H.  Bl.  308. 

I  3  B.  B.  435  (2  H.  Bl.  444).  I|  15  East,  622. 


534  1819.     C.  P.     8  TAUNT.  749—750.  Lb.b- 

clark       in  cases  where  the  bankruptcy  is  specially  pleaded  ;  and  these 
Calvebt.     plee^B  are  supported  by  all  former  precedents. 

Hnllock,  in  reply,  observed,  that  in  the  case  of  Smith  v.  Coffin, 

the  bankrupt  had  an  existing  interest  in  land  :  and  that  in  Bran- 

do7i  V.  Pate,  the  decision  was  against  the  opinion  of  Eyrb,  Ch.J., 

and  proceeded  on  the  ground  that  the  money  which  was  paid  by 

the  loser,  continued  his  money  and  a  part  of  his  property,  and 

therefore  passed  under  the  general  assignment  of  the  personal 

property  of  the  bankrupt.* 

Cur,  adv.  vult, 

r  760  1  ^^  *^^®  day  Dallas,  Ch.  J.  delivered  the  judgment  of  the  Court: 

(After  stating  the  pleadings  and  the  questions  raised  by  the 
demurrer.)  In  this  case  we  think  that  the  plaintiffs  are  entitled 
to  recover.  The  case  of  Brandon  v.  Pate,  I  requires  considera- 
tion. That  was  an  action  brought  by  the  assignees  of  a  bank- 
rupt, to  recover  from  the  winner  money  lost  by  the  bankrupt 
before  his  bankruptcy,  in  an  action  of  debt,  founded  on  the 
statute  of  9  Anne,  c.  14.  The  majority  of  the  Judges  there 
thought,  and  Lord  Chief  Justice  Eyre  yielded  to  their  opinion, 
that  this  right  of  action  passed  to  the  assignees.  It  was  money 
which  was  to  be  considered  as  part  of  the  bankrupt's  estate, 
which  had  wrongfully  passed  to  the  winner ;  and  as  such,  the 
assignees  had  a  right  to  it,  and  ought  in  reason  to  have  sued  for 
it.  That  was  a  question,  therefore,  as  to  money  of  the  bankrupt, 
which  no  doubt  passed  to  the  assignees,  and  they  might  sue  as 
they  would  in  trover,  for  any  of  his  goods,  or  in  assumpsit  for 
any  goods  sold  by  him,  or  for  any  money  received  to  his  use. 
The  case  of  Smith  v.  Coffin,^  determined,  as  to  the  point  for 
which  it  was  mentioned,  that  a  right  to  bring  a  real  action,  such 
as  a  writ  of  entry  avr  abatement,  to  recover  part  of  the  real 
estate  of  the  bankrupt,  passed  to  his  assignees  by  the  usual 
words  of  assignment.  The  5  Geo.  II.  c.  30,1!  directs  that  the 
bankrupt  shall  disclose  and  discover  ''  all  such  effects  of  which 

t  Note.—JJpon  the  point  whether  Gaakarth,  20  R.  E.  ol6  (8 Taunt.  431). 

a  landlord  can  distrain  for  rent  trees  X  2  H  BL  308. 

growing  in  a  nursery-ground,  Copley,  §  3  R.  R.  435  (2  H.  Bl.  444). 

Serjt.  urged  the  same  grounds  for  ||  Repealed,  6  Geo.  iv.  c.  16,  s.  1. 
supporting  the  distress  as  in  Clark  y. 
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he  was  possessed  or  interested,  or  whereby  he  hath  or  may  ex-  Clark 
pect  any  profit,  benefit,  or  advantage  whatsoever."  The  statute  calvert. 
of  13  Eliz.  c.  7,+  enables  the  commissioners  to  dispose  of  what- 
ever property  or  interest  the  bankrupt  "might  lawfully  depart 
withal."  It  was,  therefore,  clearly  and  *rightly  held,  by  the  [  •751  ] 
whole  Court  of  Common  Pleas,  after  a  very  long  and  elaborate 
argument,  by  Mr.  Serjt.  Williuma,  that  it  was  the  clear  policy  of 
the  bankrupt  laws,  that  every  beneficial  interest  which  the  bank- 
rupt has,  shall  be  disposed  of  for  the  benefit  of  his  creditors ; 
and  as  the  right  to  those  lands  belonged  to  the  bankrupt,  and 
would  turn  to  profit,  so  the  legislature  had  determined  that  the 
assignees  should  bring  such  actions  as  would  turn  those  rights 
into  possession  for  the  benefit  of  his  creditors.  In  that  case  Mr. 
Serjt.  Williams  argued  for  the  contrary  of  that  which  is  insisted 
on  in  this  case,  for  he  contended,  that  the  action  might  be 
brought  in  the  name  of  the  bankrupt,  for  the  benefit  of  the 
creditors ;  but  Heath,  J.  points  out  the  danger  of  allowing  the 
bankrupt  to  bring  actions  for  his  property,  for  he  says,  '*  Suppose 
the  bankrupt  were  to  release  his  right  of  action,  or  make  a  frau- 
dulent conveyance,  if  he  were  to  bring  the  action,  such  release  or 
conveyance  might  be  set  up  to  defeat  it."  Therefore  the  Court 
held  that  action  by  the  assignees  to  be  maintainable,  and  that 
infinite  mischief  would  ensue  if  it  were  determined  that  every 
thing  belonging  to  the  bankrupt  did  not  pass  under  the  general 
words  used  in  the  assignment. 

These  cases,  therefore,  merely  decide  that  all  the  property  of 
the  bankrupt,  and,  consequently,  all  the  powers  to  turn  the  pro- 
perty to  profit  vest  in  the  assignees.  But  in  this  case  we  form  our 
opinion  on  the  precise  nature  of  the  action,  and  on  the  ground 
that  the  assignees  had  not  interposed  as  in  those  cases.  This  is 
an  action  of  trespass  for  an  injury  done  to  the  soil,  and  which 
no  one  can  maintain  but  he  who  is  in  the  actual  possession  of  it. 
It  may  be  extremely  doubtful,  whether  the  assignees,  in  their 
own  names,  could  in  any  form  of  action  recover  for  the  whole  of 
the  injury  sustained  in  *this  case.  The  Court  need  decide  [  *762  ] 
nothing  as  to  the  question,  whether  the  assignees  might  be 
entitled  to  demand  from  the  bankrupt  any  damages  which  he 
might  recover  in  this  action.  It  seems  clear,  that,  as  against  all 
t  Repealed,  6  Geo.  iv.  c.  16,  8.  1. 
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Clark  the  world  except  the  assignees,  the  bankrupt  has  a  clear  right  of 
Calvert,  action  quare  clausum  fregiU  For  if  this  were  not  held,  and  if  the 
assignees  allowed  him  to  remain  in  possession  of  premises  which 
he  before  occupied,  considering  them  a  damnosa  hareditas,  as  in 
Turner  v.  Rickardsorif^  it  would  follow  that  every  civil  injury 
might  be  committed  upon  the  property  without  any  means  of 
redress. 

This  subject  was  much  considered  in  Fowler  v.  Down, I  and 
though  there  be  a  difference  in  one  fact,  the  general  doctrine 
there  laid  down,  applies  most  strongly  to  this  case.  Eybe,  Gh.  J. 
there  said,  ''  What  shall  be  done  between  the  bankrupt  and  the 
assignees  is  one  thing,  and  what  between  him  and  a  stranger  is 
another.  This  narrow  ground,  that  the  bankrupt  has  a  right 
against  every  body  but  the  assignees,  which  is  maintained  by 
authorities,  is  sufficient  to  support  the  verdict."  In  another 
place  his  Lordship  said,  ''  It  is  not  competent  to  a  third  person 
to  dispute  the  bankrupt's  title  to  recover,  who,  supposing  his 
creditors  had  no  claims  upon  him,  would  be  entitled  to  his  action, 
because  whether  they  have  such  claims  or  not,  is  nothing  to  the 
stranger."  Bullbb,  J.  agreed,  and  quoted  and  adopted  the 
opinion  of  Lord  Kenton,  in  Laroche  v.  Wakenian,  that  "  if  the 
assignees  take  any  steps  to  disaffirm  the  title,  they  may  do  so, 
but  that  if  they  do  not,  the  bankrupt  being  the  ostensible  owner, 
may  convey  a  title,  subject  to  be  disaffirmed ;  but  it  is  not  com> 
petent  to  third  persons  to  make  the  objection."  And  Heath,  J. 
there  said,  ''  The  bankrupt  has  a  defeasible  property,  which 
[  '^ss  ]  .  none  but  the  *assignee8  can  defeat."  To  the  same  eflFect  is  the 
case  of  Webh  v.  ¥ox,%  where  it  was  held,  that  a  bankrupt  has  a 
right  to  maintain  an  action  of  trover  for  goods  against  all  the 
world  but  his  assignees  ;  and  Lord  Kbnyon,  in  giving  his  opinion 
in  that  case,  relied  on  Fowler  v.  Down,  and  said,  ''I  am  of 
opinion,  that  nobody  has  a  right  to  take  property  from  the  bank- 
rupt but  those  who  regularly  claim  under  the  commission.  I 
subscribe  to  the  opinion  given  by  the  Court  of  Common  Fleas, 
that  the  bankrupt  has  a  right  to  these  goods  against  the  defen- 
dants who  are  wrong-doers.  If  the  plaintiff  had  brought  an  action 
of  trespass  instead  of  trover,  his  possession  would  have  entitled 
t*7  Eaat,  33<^.         t  1  Bos.  &  P.  44,  §  4  R.  E.  472  (7  T.  B,  391). 
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him  to  recover  against  a  wrong-doer,  and  the  form  of  the  action  Clabk 
cannot  alter  the  law.  According  to  the  argument  for  the  defen-  calvbbt. 
dant,  if  the  bankrupt  gets  possession  of  goods  after  his  bank- 
ruptcy, it  is  an  invitation  to  all  the  world  to  scramble  for  the 
possession  of  them,  though  the  assignees  do  not  choose  to  dispute 
the  question  with  the  bankrupt ;  "  and  Ashhurst,  J.  there  said, 
"  I  take  the  general  rule  to  be,  that  a  bankrupt  has  a  right 
against  all  persons  but  the  assignees  ;  here  a  lawful  possession 
in  him  is  admitted,  and  that  is  sufl&cient  against  wrong-doers." 

It  is  true,  that  both  these  cases  of  Fowler  y.Down  and  Webb  v. 
Fox  were  cases  of  property ;  but  that  is  still  stronger ;  for  if  the 
courts  so  hold  in  cases  of  property,  a  fortiori  would  they  be 
bound  to  hold  so  where  the  subject  matter  is  a  tort ;  and  where 
the  action  is  possessory,  and  can  only  be  brought  by  him  who  is 
in  the  actual  possession  of  the  land.  It  is  true,  also,  that  in 
both  these  actions,  the  subject  was  property  acquired  after  the 
bankruptcy;  but  in  both  cases  the  bankrupts  were  uncertifi- 
cated ;  and  it  requires  *no  argument  to  prove,  that,  generally  [  '754  ] 
speaking,  property  acquired  after  the  bankruptcy,  and  before  the 
certificate,  is  the  property  of  the  creditor.  This  was  fully  settled 
in  Kitchen  v.  BartschA  The  general  doctrine  was  confirmed,  if 
confirmation  were  necessary,  by  Gibbs,  Ch.  J.,  in  Gumming  v. 
Roebuck, X  where  he  said,  ''Unless  the  assignees  interpose,  the 
bankrupt  may  maintain  the  action ;  he  may  sue  as  their  trustee." 
With  this  weight  of  authority  it  seems  clear  that  the  action  is 
well  brought,  and  that  the  demurrer  to  the  first  and  second  pleas 
must  be  allowed. 

The  second  point,  whether  growing  trees  in  a  nursery-ground 
are  distrainable  for  rent  under  11  Geo.  II.  c.  19,  s.  8,  was  argued 
in  this  Court  in  last  Trinity  Term,  in  Clark  v.  Gaskarth.^  The 
Court  there  resolved,  that  such  trees  were  not  distrainable,  and 
nothing  has  been  urged  to  induce  an  alteration  of  that  opinion. 
Upon  both  the  points  of  this  demurrer,  therefore,  there  must  be 
judgment  for  the  plaintiffs.  My  brother  Bichabdson  having  been 
counsel  in  this  cause,  declines  giving  any  opinion. 

Judgment  for  the  plaintiffs. 

t  7  East,  53.        J  Holt,  N.  P.  172.        5  20  B.  R.  616  (8  Taunt  431). 
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1819.  IDLE  AND  Others   v.  The  ROYAL   EXCHANGE 

^—'  ASSURANCE   COMPANY.f 

[  756  ]  (8  Taunt.  753—782;  S.  C.  3  Mooro,  115.) 

Au  insurance  was  effected  on  the  freight  of  a  ship  and  on  the  cargo 
from  Quebec  to  London.  The  ship  sailed  from  Quebec,  and  on  her 
voyage  sprung  a  leak,  and  in  that  state  was  run  aground  on  a  reef  of 
rocks,  and  was  in  imminent  danger  of  being  carried  away  and  destroyed. 
The  captain,  by  the  advice  of  a  surveyor  and  of  an  agent  for  the  owners, 
who  was  also  a  part  owner  himself,  sold  the  vessel  while  in  this  dangerous 
situation.  The  ship  was  afterwards  saved  by  the  purchasers,  and 
repaired,  and  brought  a  cargo  to  London.  The  jury  found  that,  in 
effecting  the  sale,  the  master  had  acted  fairly  for  the  benefit  of  all  con- 
cerned. In  an  action  by  the  assured  against  the  underwriters  on  freight 
for  a  total  loss,  it  was  hold  that  the  captain  was  justified  in  making^ 
such  sale,  and  that  an  abandonment  of  the  freight  was  not  necessary. 

Covenant  upon  a  policy  of  aBsurance,  dated  the  22d  August, 
1810,  effected  in  the  name  of  the  plaintiffs,  and  sealed  with 
the  common  seal  of  the  defendants.  *'  Lost  or  not  lost,  at  and 
from  Quebec  or  the  ship's  port  of  lading  in  the  river  St. 
Lawrence,  to  her  port  of  discharge  in  the  United  Kingdom, 
wtrranted  to  depart  on  or  before  the  18th  November  then  next, 
or  to  depart  with  the  convoy  appointed  to  sail  on  that  day, 
being  4,500/.  on  freight  of  the  ship  Ajajr,  valued  at  that  sum, 
and  2,760Z.  on  wood,  valued  at  6/.  6«.  per  register  ton,  loaden 
on  board  the  said  ship.*'  The  time  of  the  warranty  of  the 
ship's  sailing  was  afterwards  duly  extended  by  an  indorsement 
on  the  policy  to  the  21st  November,  1810.  The  plaintiffs  and 
other  persons  were  averred  to  be  interested  in  the  cargo,  and 
the  same  persons,  together  with  William  Haynes,  were  averred 
to  be  interested  in  the  freight.  The  plaintiffs  further  averred, 
that  the  said  ship,  with  the  cargo  of  wood  on  board,  sailed  on  her 
voyage ;  and  that,  whilst  she  was  proceeding  on  her  voyage 
with  such  cargo  on  board,  she  was  wholly  lost  by  the  perils  of 

t  Cited  by  Lord  Abixger  in  Boux  Abinger's  judgment,  including  this 

v.  Salvador  (1836)  3  Bing.  N.  C.  267,  passage,  is  again  cited  at  length  in 

288,  as  authority  for  the  proposition  the  judgment  of  the  Judicial  Com- 

that  **  no  abandonment  is  necessary  mittee,   in    Coaaman  v.  West  (1887) 

where  there  is  a  total  loss  of  the  13  App.  Cas.  160, 176;  57  L.  J.  P.O. 

subject     matter     assured."      Lord  17. — E.  C. 
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the  'sea.    The  defendants  pleaded  the  general  issue,  upon  which        Idle 
issue  was  joined.  The  Royal 

On  the  trial  at  the  London  sittings  after  Michaelmas  Term,    f^^p^R^^^jcE 
1817,  before  Dallas,  J.,  the  jury  found  that  there  had  been     Company. 
a  partial  loss  as  to  the  cargo,  (the  amount  whereof  was  referred       [  '^^  ] 
by  previous  agreement  between  the  parties,  and  was  considered 
as  paid  into  Court ; )  and  that  there  had  been  a  total  loss 
upon  the  freight,  and  gave  their  verdict  for  the  plaintiffs,  with 
4,500Z.  damages  for  such  total  loss  on  freight,  subject  to  the 
opinion  of  the  Court  as  to  such  last  mentioned  loss,  upon  a 
case  of  which  the  following  is  the  substance. 

The  plaintiffs  with  the  other  persons  averred  to  be  interested 
in  the  freight,  were  the  owners  of  the  ship  Ajax,  and,  at  the  time 
of  the  loss,  were  interested  in  the  freight  to  the  amount  of  the 
sum  insured  thereon,  and,  together  with  the  other  persons 
averred  to  be  interested  in  the  cargo,  were  likewise  further 
interested  in  the  cargo  loaden  on  board  the  ship,  consisting  of 
timber  for  his  majesty's  dock-yards. 

On  the  16th  November,  1810,  being  within  the  time  limited 
by  the  extended  warranty,  the  ship  set  sail  from  Quebec  to 
London,  being  her  port  of  discharge  in  the  United  Kingdom ; 
and,  on  her  voyage  dow^n  the  river  St.  Lawrence,  having  by 
an  unavoidable  accident  struck  the  ground,  she  immediately 
sprung  a  leak.  Tempestuous  weather  came  on,  and  after  every 
endeavour  had  been  used  to  get  the  vessel  into  a  place  of  safety, 
and  when  all  the  crew  with  a  number  of  men  who  had  been 
procured  from  the  shore  to  assist  them,  were  exhausted  by 
working  at  the  pumps,  and  when  there  were  six  feet  of  water 
in  the  hold,  and  the  water  still  gaining  fast  upon  the  crew, 
it  became  absolutely  necessary  for  the  preservation  of  the 
lives  of  the  master  and  crew  to  run  the  vessel  on  shore;  and 
on  the  21st  November  she  was,  accordingly,  run  ashore  in 
Eamouraska  bay,  about  90  miles  below  Quebec.  She  took  the 
ground  upon  the  *outside  of  a  reef  of  rocks  at  the  entrance  of  [  •757  ] 
the  bay,  and  the  ship  being  situate  in  the  tide  way  and  im- 
moveable, was  there  exposed  to  the  full  force  of  the  river  St. 
Lawrence,  and  in  the  way  of  the  drift  ice  floating  down  the 
same,  which  ice  was  then  beginning  to  form  in  great  masses. 
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Idle  On  the  22d  November  the  master  went  to  Quebec  and  ac- 

Thb  Kotal  quainted  Messrs.  Mure  and  Jolliflfe,  two  of  the  owners  who 
A»uBANCK  ^®^®  resident  there,  with  his  misfortune ;  and  after  his  return, 
LOMPANT.  caused  two  surveys  to  be  made  upon  the  ship  by  persons  of 
competent  experience  and  skill ;  one,  on  the  8rd,  and  the  other 
on  the  11th  December ;  and  it  being  the  opinion  of  the  sur- 
veyors upon  both  those  occasions,  that  the  ship  lay  in  a 
situation  of  imminent  peril,  of  being  carried  away  and  destroyed 
by  the  ice,  and  the  surveyors  upon  the  second  survey  having 
stated  that,  according  to  their  judgment,  it  would  be  prudent 
and  for  the  benefit  of  the  insurers,  merchants,  and  all  con- 
cerned, to  sell  the  ship  and  cargo  as  soon  as  possible,  she 
being  then  liable  to  be  carried  away  by  the  ice,  or  upset;  he 
did  accordingly,  and  under  the  direction  of  Mr.  Mure,  a  part 
owner  of  the  ship  and  cargo,  and  agent  at  Quebec  for  the  owners 
thereof,  proceed  to  a  sale  of  the  ship  and  cargo  by  public 
auction  at  Quebec  on  the  17th  December  1810,  at  which  sale 
Mure  attended.  The  cargo  consisted  of  timber,  which  could  not 
be  got  out  of  the  ship  in  the  situation  in  which  she  then  lay. 
The  ship  and  cargo  were  sold  together  in  one  lot,  as  they  were 
then  lying,  for  15002.  currency:  and  the  sails,  rigging,  boats, 
provisions  and  stores  of  the  ship  which  had  been  brought  on 
shore,  were  sold  in  two  distinct  lots  for  560Z.  currency. 

The  jury  found  that  the  master  had  acted  throughout  the 

whole  transaction  fairly  and   bond  fide  for  the  benefit  of  all 

[  •768  ]      concerned ;  and  that  the  sale  was  honestly,  fairly,  *and  properly 

conducted  and  directed  with  a  view  to  the  interest  of  all  parties 

concerned. 

The  first  intimation  which  the  plaintiffs  had,  that  the  sale 
of  the  ship  and  cargo  was  necessary,  was  contained  in  a 
letter  from  Mure  and  Jolliffe  dated  at  Quebec,  20th  December, 
1810,  written  after  the  sale  had  actually  taken  place,  and  in- 
closing the  account  of  sales.  This  letter  was  not  received  by 
the  plaintiffs  until  the  7th  April  1811 ;  and  on  the  9th  April 
the  clerk  of  the  plaintiffs  called  at  the  office  of  the  Boyal 
Exchange  Assurance  Company,  and  left  with  the  proper  person 
a  statement  of  loss,  containing  a  calculation  of  the  loss  upon 
the  cargo,  giving  them  credit  for  the  salvage  of  the  cargo. 
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and   demanding  the  difference  of  such  loss,  and  also  a  total        Idle 
loss   upon    the  freight,    without  leaving   any  other  notice  of  xhb  Rotal 
abandonment.  «-h^- 

The  ship,  contrary  to  all  reasonable  expectations,  survived  company. 
the  winter  of  1810,  and,  in  the  spring  of  1811,  was  at  a  great 
expense,  floated  and  carried  up  to  Quebec  by  the  purchasers 
thereof ;  and,  after  being  repaired  at  an  expense  of  546{.  6«.  2d. 
currency,  performed  a  voyage  to  England  in  the  summer  of 
1811,  and  brought  a  full  cargo. 

The  partial  loss  on  the  cargo  having  been  agreed  to  be  re- 
ferred, and  to  be  considered  as  paid  into  Court,  the  only  question 
for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were 
entitled  to  recover  for  a  total  loss  upon  the  freight.  If  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  for  a  total  loss,  then  the  verdict  was  to  be  entered 
for  the  plaintiffs  for  4,500{.  as  for  a  total  loss  on  freight ;  but, 
if  otherwise,  then  a  verdict  was  to  be  entered  for  the  defendants : 
either  party  was  to  be  at  liberty  to  turn  the  case  into  a  special 
verdict. 

The  parties  afterwards  agreed,    that   the  case  should    *be      [  *759  ] 
turned  into  a  special  verdict  at  once.     It  was  twice  argued ; 
in  the  last  term  by  Marshall,   Serjt.   for  the  plaintiffs,  and 
Bosanquet,  Serjt.  for  the  defendants ;  and  in  this  term  by  Lens, 
Serjt.  for  the  plaintiffs,  and  Copley,  Serjt.  for  the  defendants. 

Arguments  for  the  plaintiffs  : 

There  are  two  questions  in  this  case.  First,  whether  the 
captain  had  a  right,  under  the  circumstances  of  the  case,  to  sell 
the  ship  and  cargo;  and,  secondly,  whether  there  ought  not 
to  have  been  an  abandonment  of  the  freight.  The  captain, 
exercising  an  honest  judgment,  and  believing  the  ship  and  cargo 
to  be  in  the  utmost  peril,  was  justified  in  selling  them  to  the 
highest  bidder,  by  the  necessity  of  his  situation,  and  his  sale  is 
therefore  binding  on  his  owners;  the  peril  was  one  of  those 
insured  against,  and  the  underwriters  are  therefore  liable.  The 
captain  was  induced  to  expose  her  to  sale,  because  he  conceived 
that  the  chance  of  saving  the  ship  and  cargo  might  be  of  some 
value  to  persons  upon  the  spot,  but  of  no  value  to  him  or  his 
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Idle  owners.  It  was  surely  better  to  sell  in  such  a  case  than  to  suffer 
Thh  Rotal  the  ship  to  perish  (for  her  total  destruction  was  hourly  expected,) 
Ass^DBANCB  ^^  *^  attempt  to  repair  her  at  an  incalculable  expense.  If  the 
Company,  captain  had  delayed  for  a  few  days,  and  she  had  been  carried 
away,  the  underwriters  would  have  had  reason  to  complain,  that 
he  had  not  done  his  duty.  They  would  have  had  great  reason 
to  complain,  if  he  had  not  complied  with  the  advice  of  the 
agents,  Mure  and  JoUiffe,  one  of  whom  was  also  a  part  owner. 
It  has  been  said,  that  however  well  intended  the  sale  was,  with 
reference  to  the  ship  and  cargo,  yet  that  it  was  no  benefit  to  the 
underwriters,  inasmuch  as  it  occasioned  a  total  loss  upon  freight, 
and  that,  therefore,  they  have  grounds  of  complaint.  It  was 
[  •zeo  ]  urged  at  the  trial,  that  this  was  not  for  the  benefit  of  *all  con- 
cerned, as  it  could  not  be  for  the  benefit  of  the  underwriters 
upon  freight;  but  the  interest  of  all  concerned  means  the 
interest  of  those  concerned  in  the  ship  and  cargo ;  and  the 
interests  of  the  underwriters  upon  freight  are  not  to  outweigh 
the  interests  of  the  owners  of  the  ship  and  cargo.  Upon  this 
subject  there  are  many  authorities.  In  Milles  v.  Fletcher y\ 
Mansfield,  Ch.  J.,  said,  "  The  captain  had  no  express  order, 
but  he  had  an  implied  authority  from  both  sides,  to  do  what  was 
right  and  fit  to  be  done,  as  none  of  them  had  agents  in  the 
place ;  and  whatever  it  was  right  for  him  to  have  done,  if  it  had 
been  his  own  ship  and  cargo,  the  underwriter  must  answer  for 
the  consequences  of,  because  this  is  within  his  contract  of 
indemnity."  The  subsequent  part  of  the  judgment  in  that 
case,  alse  applies  strongly  here.  Plantamour  v.  Staples^l  is  also 
an  authority  to  the  same  effect ;  and  Mansfield,  Ch.  J.,  there 
says,  "  That  being  done  which  was  the  best  that  could  be  done, 
the  underwriters  are  liable ;  "  and  Buller,  J.,  there  confirms 
Milles  V.  Fletcher,  and  says,  **  It  was  there  decided,  that  the 
captain  has  a  general  power,  and  is  bound  in  duty  to  do  the  best 
for  all  concerned."  The  next  case  is  that  of  Undenvood  v. 
Robertson.^  There  the  captain  of  a  recaptured  ship,  because  he 
could  not  immediately  proceed,  being  stript  of  all  her  hands,  and 
not  being  able  to  procure  a  fresh  crew  immediately,  sold  the  ship 

t  Doug.  231,  a.,  4th  ed.  §  16  B.  R.  760  (4  Camp.  138). 

t  1  T.  E.  611,  n. 
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and  cargo,  under  the  order  of  the  Vice- Admiralty  Court;  and 
Ellenborouoh,  Ch.  J.,  held,  that  he  had  no  right  to  sell  the 
cargo,  and  that  he  was  bound  to  have  waited  a  reasonable  time, 
for  the  purpose  of  procuring  a  competent  crew  to  navigate  his 
vessel.  From  that  it  must  be  inferred,  that  if  he  had  waited  a 
reasonable  time,  the  circumstance  of  the  necessity  which  *had 
occasioned  the  sale  of  the  ship,  would  then  have  been  justifiable. 
In  the  case  of  the  Betty  Cathcart,\  Sir  William  Scott  said, 
*'  The  revenue  and  navigation  laws  are  certainly  to  be  construed 
and  applied  with  great  exactness ;  at  the  same  time  it  is  not  to 
be  said,  that  they  are  not  subject  to  all  considerations  of  rational 
equity.  Cases  of  unavoidable  accident,  invincible  necessity,  or 
the  like,  where  the  party  could  not  act,  otherwise  than  he  did, 
or  has  acted  at  least  for  the  best,  mu^t  be  considered  in  this 
system  of  laws  just  as  in  other  systems.  Laws  that  would  not 
admit  an  equitable  construction  to  be  applied  to  the  unavoid- 
able misfortunes  or  necessities  of  men,  or  to  the  exercise  of  a 
fair  discretion  under  difficulties,  could  not  be  laws  framed  for 
human  societies."  In  the  case  of  the  Oratitudine,l  Sir  William 
Scott  observed,  '*  It  is  said,  that  the  master  is  the  mere 
depositary  and  common  carrier  as  to  the  cargo,  and  that  the 
whole  of  his  relation  to  the  goods  is  limited  to  the  duties  and 
authorities  of  safe  custody  and  conveyance.  This  position,  that 
in  no  case  has  he  a  right  to  bind  the  owners  of  the  cargoes,  is, 
I  think  not  tenable  to  the  extent  in  which  it  has  been  thrown 
out ;  for  though,  in  the  ordinary  state  of  things,  he  is  a  stranger 
to  the  cargo  beyond  the  purposes  of  safe  custody  and  convey- 
ance, yet  in  cases  of  instant  and  unforeseen  and  unprovided 
necessity,  the  character  of  agent  and  supercargo  is  forced  upon 
him,  not  by  the  immediate  act  and  appointment  of  the  owner, 
but  by  the  general  policy  of  the  law ;  unless  the  law  can  be  sup- 
j)08ed  to  mean,  that  valuable  property  in  his  hand  is  to  be  left 
without  protection  and  care.  It  must  unavoidably  be  admitted, 
that,  in  some  cases,  he  must  exercise  the  discretion  of  an 
authorized  agent  over  the  cargo,  as  *well  in  the  prosecution  of 
the  voyage  at  sea,  as  in  intermediate  ports  into  which  he  may  be 
compelled  to  enter."  And  he  afterwards  observes,  ''  The  law  of 
t  1  Bob.  Adm.  Bep.  220.  $  3  Bob.  Adm.  Bep.  257. 
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Idle  cases  of  necessity  is  not  likely  to  be  well  famished  with  precise 
Thv  Botal  i^ules ;  necessity  creates  the  law,  it  supersedes  rules ;  and  what- 
A*^ia?c'^  ever  is  reasonable  and  just  in  such  cases  is  likewise  legal." 
CoMPAKT.  From  these  authorities,  it  appears  clearly  what  has  been  con- 
sidered to  be  the  power  and  authority  of  the  captain,  not  only 
according  to  the  common  law,  but  also  in  the  Court  of 
Admiralty :  and  it  follows,  that  the  captain,  situated  in  such 
extreme  necessity  as  he  was  in  this  case,  was  authorized  to 
act  as  he  did,  both  with  reference  to  the  ship  and  the  cargo. 
Green  v.  Royal  Exchange  Assurance  Company^  is  precisely  in 
point ;  in  that  case  the  jury  found,  and  the  Court  held,  that  if 
the  captain  did  the  best  for  all  the  parties  concerned,  the  under- 
writers were  liable.  In  this  case,  the  jury  have  found  that  the 
master  acted  for  the  benefit  of  all  concerned,  and  that  the  sale 
was  honestly  and  fairly  conducted  and  directed  with  a  view  to 
the  interest  of  all  concerned.  Therefore,  without  overturning 
that  case,  the  Court  cannot  decide  in  favour  of  the  defendants  in 
this  case.  The  authority  of  Wilson  v.  Millar ,  I  lieid  v.  Darby, ^ 
and  Hayman  v.  Molton,\\  is  fully  admitted.  Those  cases  decide, 
that  nothing  but  extreme  necessity  will  warrant  the  master  in 
making  a  sale ;  but  it  is  impossible  that  a  case  of  stronger 
necessity  than  the  present  could  exist. 

The  next  question  is,  whether  or  not  the  freight  should  have 
been  abandoned.  To  this  Gibbs,  Ch.  J.,  gives  a  decided  answer 
in  Green  v.  The  Royal  Exchange  Assurance  Company,  namely, 
[  *763  ]  that  there  was  nothing  to  ^abandon.  If  the  sale  were  right,  the 
ship  and  cargo  were  gone  into  different  hands,  and  she  could 
never  earn  freight.  Where  the  freight  is  abandoned  to  the 
underwriters  of  the  ship,  it  belongs  to  them,  and  they  become 
her  owners  from  the  time  of  the  commencement  of  the  risque ; 
and  if  the  ship  be  hypothecated  for  the  wages  of  the  sailors,  the 
hypothecation  follows  the  ship,  and  the  underwriters  take  her, 
subject  to  those  burthens  and  outgoings:  they  are  liable  for 
those  charges  after  abandonment.  This  has  been  incidentally 
discussed  in  various  cases.     In  Thompson  v.  Roiccroft,^  Ellbn- 

+  16  B.  fi.  571  (6  Taunt.  68,   1  §  10  R.  fi.  246  (10  East,  143). 

Marah.  447).  II  8  B.  B.  837  (5  Eap.  65). 

X  19  B.  B.  670  (2  Stark,  1).  If  4  East,  3^. 
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BOROUGH,  Ch.  J.  said,  "The  underwriters  on  the  ship,  from  the        Iw-k 
time  of  the  abandonment  to,  them,  stand  in  the  same  situation    ths  rotai. 
as  the  owner ;  and  as  the  owner  was  liable  to  all  these  expenses    ^^^^^ » 
before,  so,  after  the  abandonment,  they  must  be  borne  by  the    Comfamt 
underwriters    on    the  ship.      Expenses  of  this   sort  are  not,, 
properly  speaking,  salvage  on  the  freight,  but  they  are  charge® 
paid  by  the  owner  of  the  ship,  for  the  benefit  of  those  to  whom 
he  abandoned  it.    And,  therefore,  he  will  be  entitled  to  retain  a 
proportionable  part  on  his  settlement  with  them."     The  cases  of 
Leatham  v.  Terry y\  McCarthy  v.  Ahel.X  Sharp  v.  Gladstone,^  are 
all  to  the  same  effect.    The  opinion  of  Ellenborouoh,  Gh.  J.  in 
Parmeter  v.  Todhunter,\\  is  at  variance  with  these  cases,  but  it 
was  overruled  by  Gibbs,  Ch.  J.  in  Green  v.  The  Royal  Excliange 
Assurance  Company,  in  which  case  it  was  cited. 

(Dallas,  Ch.  J. :  In  Hayman  v.  Molton,  it  was  decided  that 
in  cases  of  extreme  necessity  the  captain  may  sell  the  ship  for 
the  benefit  of  the  owners,  but  that  it  can  only  be  in  cases  of 
extreme  necessity.  No  case  has  been  mentioned  in  *which  it  [  ♦764 1 
has  been  held  that  the  captain,  even  in  a  high  degree  of 
expediency,  has  a  right  to  exercise  a  judgment  upon  the  pru- 
dence of  selling  the  vessel.  Here  all  that  has  been  stated  is 
that  it  was  done  upon  the  survejor's  report,  stating  that  it 
would  be  prudent  to  sell :  it  does  not  appear  upon  the  special 
verdict  that  it  was  absolutely  necessary  to  sell.  In  Reid  v^ 
Darby  that  distinction  was  taken.) 

Arguments  for  the  defendants  : 

The  defendants  are  entitled  to  the  judgment  of  the  Court  on 
these  grounds,  first,  that  there  never  has  been  any  loss  of  the 
freight  insured ;  secondly,  that  if  there  has  been  any  loss,  that 
loss  has  arisen  from  the  act  of  the  assured  themselves ;  and, 
thirdly,  that  the  plaintiffs  cannot  recover  without  abandonment. 

On  the  first  ground,  Anderson  v.  Wallis%  is  in  point.  It  was 
there  held  that  the  mere  retardation  of  a  voyage  could  never 

t  3  Bob.  &  P.  479.  ||  I  Camp.  641. 

t  7  K.  R.  711  (5  East,  388).  f  14  R.  R.  642  (2  M.  &  S.  240; 

S  8  R.  R.  583  (7  East,  24 ;  3  Smith,  3  Camp.  440). 
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amount  to  a  total  loss,  nor  could  it  authorise  an  abandonment. 
Ellenbobouoh,  Ch.  J.  there  said,  that  "  disappointment  of 
arrival  was  a  new  head  of  abandonment  in  insurance  law ;  "  and 
he  afterwards  adds,  "there  is  not  any  case  or  principle  which 
authorises  an  abandonment,  unless  where  the  loss  has  been 
actually  a  total  loss,  or  in  the  highest  degree  probable  at  the 
time  of  abandonment."  However  a  ship  may  be  retarded,  if  she 
finally  arrive  at  her  destination,  there  is  no  loss  under  the 
policy.  But  it  may  be  said  here  that,  although  the  ship  arrived, 
it  did  not  bring  the  same  cargo,  and  therefore  the  freight  was 
not  earned.  But  that  is  answered  by  the  case  of  Everth  v. 
Smith,\  which  decided  this  as  to  freight.  In  that  case  the  ship 
was  detained,  and  afterwards  procured  freight  from  other 
persons ;  and  it  was  held,  that  freight  having  been  ^afterwards 
earned,  the  underwriters  were  not  liable.  It  makes  no  differ- 
ence, therefore,  whether  the  cargo  be  the  same  or  not.  This 
vessel  brought  a  complete  cargo,  and  earned  freight,  and  that  on 
the  same  voyage;  consequently  no  freight  was  lost.  But,  if 
freight  has  been  lost,  it  has  been  lost  by  the  act  of  the  assured 
himself;  for  the  ship  did  survive  the  winter,  brought  a  full  cargo, 
and  earned  freight.  The  underwriters  cannot  be  called  upon  to 
pay,  when  the  ship  has  done  all  that  was  undertaken.  Mure 
and  JoUiffe,  the  former  a  part  owner  of  the  ship  and  cargo,  and 
both  representing  the  other  owners,  bond  fide  thought  it  for  the 
benefit  of  all  parties  concerned  to  put  an  end  to  the  adventure, 
and  sell  the  ship.  The  ship  being  so  transferred,  the  owners 
cannot  have  recourse  to  the  underwriters  for  the  freight.  The 
ship  was  quite  repairable,  and  there  was  nothing  in  the  circum- 
stances to  prevent  her  completing  her  voyage ;  and  there  is  no 
case  in  which  the  captain,  much  less  the  owner  of  a  vessel,  has 
been  held  to  be  justified  in  parting  with  a  ship  because  she  was 
in  peril,  or  because  she  was  in  danger  of  not  performing  the 
voyage,  the  risk  of  which  was  insured  against.  The  under- 
writer insured  against  the  risk;  and  the  parties  can  have  no 
right  to  settle  the  risk,  and  then  to  tell  the  underwriter  that  he 
is  bound  as  if  the  vessel  had  been  lost  by  the  perils  of  the  sea. 
Here,  no  peril,  but  the  act  of  the  assured,  actually  prevented  the 
t  16  E.  E.  246  (2  M.  &  S.  278). 
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voyage  from  being  accomplished.  It  is  the  risk  that  has  been  Idlb 
sold,  and  not  the  ship,  which^  at  the  time  of  sale,  was  a  good  xhb  Botal 
vessel.  It  is  admitted  that,  as  in  Milles  v.  Fletclier,  when  the  JJ^uIujhok 
vessel  is  irreparable,  the  remains  may  be  disposed  of ;  and  that  compant. 
is  the  principle  upon  which  Oreen  v.  Th^  lioyal  Exchange 
Assurance  Company  was  decided.  The  principle  is  this,  a 
captain  may  sell  his  vessel  if  she  be  so  damaged  that  she  cannot 
perform  the  voyage ;  but  he  cannot  sell  merely  because  she  is  in 
peril.  In  McCarthy  v.  Ahel^  Ellenbokouoh,  Ch.  J.  says,  "  The 
question  ^appears  to  us  to  resolve  itself  into  this  single  point,  [  *76d  ] 
whether  the  freight  have  been  lost  or  not ; "  and  he  adds,  ''  if  it 
have  been  lost  to  the  owners  of  the  ship,  it  has  become  so  lost  to 
them,  not  by  means  of  the  perils  insured  against,  but  by  means 
of  an  abandonment  of  the  ship,  which  abandonment  was  the  act 
of  the  assured  themselves ;  with  which,  therefore,  and  the  conse- 
quences thereof,  the  underwriters  on  freight  had  no  concern." 
There  has  been  no  total  loss  of  ship  in  this  case ;  there  has  been 
no  total  loss  of  cargo ;  and  it  cannot,  therefore,  be  contended 
that  there  has  been  a  total  loss  of  freight.  There  has  been  no 
abandonment  of  the  ship  or  cargo;  there  could  not  be  any 
abandonment,  because  the  case  never  arose  in  which  the  aban- 
donment  of  the  ship  could  have  taken  place.  In  all  the  cases 
upon  this  subject,  the  question  has  arisen,  where  a  ship  has 
been  injured  by  the  peril  of  the  sea,  and  where  she  has  been 
irreparably  injured  and  the  voyage  lost.  Fumeaux  v.  Bradley, \ 
and  many  other  cases,  turn  upon  the  point,  whether  ships  be  or 
be  not  repairable;  if  not  repairable  for  the  purpose  of  the 
voyage,  then  the  ship  may  be  abandoned.  But  the  case  does  not 
turn  upon  this  ;  for  whether  there  be  a  total  loss  or  not,  as  in 
McCarthy  v.  Abel,  as  the  abandonment  transfers  it  to  a  third 
person,  there  can  be  no  demand  upon  the  underwriters  on 
freight.  As  to  the  authority  of  the  master  to  sell,  it  is  true  he 
may  dispose  of  a  wreck;  but  he  cannot,  under  any  circum- 
stances, dispose  of  a  ship  at  all  capable  of  performing  the  voyage 
insured.  In  Reid  v.  Darby,  the  ship  had  undergone  great  peril 
and  damage :  there  were  proceedings  in  the  Admiralty  Court,  and 
every  thing  was  done  bond  fide  to  authorise  the  sale,  and  yet  the 

t  1  Park  on  Ibb.  267,  7th  edit 
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Idle  Clourt  held  that  there  was  an  alternative,  and  therefore  that  the 
The  Hoyal  captain  could  not  sell  the  ship.  In  Wilson  v.  Millar,  the  judg- 
AiuBANCB  °*©Jit  o*  Ellbnbobouoh,  Ch.  J.  is  decisive  upon  this  point. 
C(»MPAKY.  As  to  the  last  part  of  the  case,  whether  an  abandonment  be 
F  7rt7  j  necessary  or  not,  the  case  of  Green  v.  The  Royal  Exchange 
Assurance  Company  would  appear  decisive,  but  it  is  now  stated 
by  the  counsel  for  the  plaintiffs,  that  they  were  in  error  in 
supposing  that  there  was  an  abandonment  of  the  ship ;  it  is  now 
stated  that  it  was  not  so,  and  that  the  underwriters  accepted  a 
salvage  and  paid  a  total  loss.  This  is  very  important,  for  if 
there  has  been  no  abandonment  of  the  ship,  then  unquestionably 
there  is  no  total  loss  of  the  ship ;  it  is  only  a  partial  loss,  in 
whatever  light  the  parties  may  view  it.  Thompson  v.  Rowcroft 
and  Leatham  v.  Terry  are  therefore  important  cases.  If  the 
owners  were  justified  in  parting  with  the  ship  to  Patterson,  it 
was  never  abandoned ;  in  fact,  the  case  never  arose  in  which 
they  were  entitled  to  abandon.  In  Hodgson  v.  Blackiston  t  it 
was  held,  that  although  the  ship  was  sold,  an  abandonment  was 
necessary.  And  in  Martin  v.  Crokatt,l  Ellbnbobouoh,  Ch.  J. 
said,  "  Where  the  thing  insured  subsists  in  specie,  an  abandon- 
ment is  necessary,  if  it  be  necessary  in  any  case ;  and  if,  upon 
the  happening  of  such  a  peril,  which  suspends  the  voyage  and 
induces  the  necessity  of  repair,  the  owners  choose  to  make  it  a 
total  loss,  they  ought  to  give  notice  of  abandonment."  The 
parties  in  this  case  ought  to  have  given  the  underwriters  an 
opportunity  of  judging  for  themselves. 

Eeply : 

The  case  of  Green  v.  The  Royal  Exchange  Assurance  Company 

goes  further  than  this  case,  because  there  the  ship  was  repaired 

to  a  certain   degree  so  as  to  bring  home  part  of  a  cargo. 

Anderson  v.  Wallis  was  a  case  of  a  retardation  of  voyage,  but 

this  case  is  different :  the  necessities  of  the  vessel  called  for  an 

immediate  act,  and  it  has  been  shewn  that  it  was  done  with 

[  *76S  ]      great  deliberation  after  two  surveys,  and  upon  the  advice  *of  the 

agents  and  the  captain ;  and  the  jury  have  found  that  it  was 

the  best  thing  that  could  have  been  done  for  all  concerned.     It 

t  1  Park  on  Ins.  281,  n.  t  13  B.  £.  281  (14  East,  46^. 
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ha8  been  stated  that  the  underwriters  for  freight  were  parties        Idle 

concerned,  but  that  proposition  cannot  be  supported  ;  for  in  com-    the  Royal 

pleting  a  sale  of  a  ship  and  cargo,  the  captain  or  agent  looks    a^i^^ob 

to  the  interest  of  the  owners  of  the  ship  and  cargo,  and  not     Company. 

beyond  them.     It  has  been  also  stated,  that  the  underwriters 

liaving  taken  the  risk,  had  a  right  to  run  the  risk  of  the  whole 

voyage ;  but  the  opinions  of  Mansfield,  Ch.  J.,  Bulleb,  J.,  and 

Ellekborouoh,  Ch.  J.  in  the  cases  which  have  been  cited,  and 

of  this  Court  in    Oreen  v.    The    Royal    Exchange    Assurance 

Company,  negative  that  position;   and  if  so,  the  consequence 

would  be,  that  no  insurance  could  be  safely  effected.    The  event 

is  not  to  be  considered ;  the  conduct  of  the  parties  at  the  time 

is  alone  to  be  considered.     In   Green  v.  The  Royal  Exchange 

Assurance  Company,  the  ship  cannot  be  considered  as  a  mere 

wreck,  for  she  was  afterwards  repaired,  and  brought  home  part 

of  a  cargo.     Great  reliance  has  been  placed  by  the  defendants 

upon  Reid  v.  Darby ;  but  when  well  considered,  that  case  is  in 

favour  of  the  plaintiffs.     The  opinions  of  Lawrence,  J.  and 

Le  Blanc,  J.  are  strong  in  their  favour ;   and  Ellenborouoh, 

Ch.  J.,  although  he  differed  in  opinion  with  the  rest  of  the  Court 

upon  this  point,  founded  his  judgment  exclusively  upon  the 

circumstance  of  the  defendants  not  complying  with  the  Registry 

Acts.    The  decision  in  that  case  was  not  upon  the  ground  of  the 

party  having  no  authority  to  sell.  Martin  v.  Crokatt  is  altogether 

inapplicable  to  the  present  case.     It  has  been  decided,  that  in 

oases  of  extreme  necessity  the  captain  may  sell ;  and,  under  the 

circumstances  of  this  case,  and  upon  the  authorities  which  have 

been  cited,  the  plaintiffs  are  entitled  to  the  judgment  of  the 

Oourt. 

Cur,  adv.  vuU, 

Dallas,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  769  | 

This  case  has  been  twice  argued,  and  most  ably  on  both 
occasions.  It  comes  before  the  Court  on  a  special  verdict,  which 
in  substance  is  this.  [His  Lordship  then  stated  the  special 
verdict.]  The  objections  made  to  the  plaintiffs'  right  to  recover 
are  these :  first,  it  is  said  that  the  captain  had  no  right  to  sell 
£he  vessel,  and  so  determine  the  voyage,  or  in  other  words,  that 
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Idle        the  voyage  was  not  put  an  end  to  by  the  perils  of  the  sea,  but  by 
The  Rotal   the  act  of  the  assured  ;  and,  secondly,  that  if  the  sale  was  proper, 
ABsraAiTCE  *^®^®  ought  to  have  been  an  abandonment  of  the  freight.     With 
CoMPANT.     respect  to  the  second  objection,  it  resolves  itself  into  matter  of 
form ;  for,  under  the  facts  found  in  the  special  verdict,  inasmuch 
as  there  could  be  no  freight  to  abandon,  no  actual  benefit  could 
be  derived  from  abandonment  in  terms ;  and,  therefore,  the  chief 
objection  as  against  the  assured's  light  to  recover,  is,  that  some- 
thing has  not  been  done  which,  if  it  had  been  done,  would  have 
placed  the  insurer  in  no  better  situation. 

The  first  objection  then  is,  that  the  captain  had  no  right  to 
sell ;  and,  as  to  this,  the  argument  has  gone  upon  very  wide 
grounds,  and  a  great  number  of  cases  have  been  referred  to. 
But,  before  going  into  the  general  doctrine  or  the  particular 
authorities,  I  think  it  right  to  premise,  that  our  opinions  must 
be  considered  as  formed  on  the  facts  of  this  case ;  for,  although 
general  principles  are  highly  valuable  when  they  can  be  of  general 
or  extensive  application,  yet,  from  the  very  nature  of  subjects  of 
this  description,  the  application  of  principles  as  far  as  decided 
cases  furnish  any  rule,  must  depend  upon  the  circumstances  of 
the  particular  case. 

To  proceed,  then,  to  the  first  objection :  had  the  captain  a 
right  to  sell  so  as  to  bind  the  insurer  on  the  facts  of  the  case 
[  •770  ]  before  us  ?  This  involves,  first,  the  ^general  right  of  the  captain 
to  sell ;  and,  secondly,  the  peculiar  facts  as  aJBfecting  the  exercise 
of  such  right.  The  first  view  taken  of  the  subject  has  been  as  to 
the  right,  and  the  extent  of  such  right,  as  it  may  become  & 
(fuestion  between  the  captain  and  his  owners,  or  between  the 
original  owners  and  a  purchaser,  who  may  derive  title  under  & 
sale  by  the  captain.  Many  cases  have  been  cited  upon  this  part 
of  the  subject ;  the  first  I  shall  allude  to  were  those  of  the  Betfif 
Cathcartj\  of  the  Gratitvdine^l  and  Reid  v.  Darby  ;§  other  cases 
were  also  cited  in  this  part  of  the  argument,  which  will  be  men- 
tioned hereafter.  It  may  be  necessary,  therefore,  first  to  con- 
sider the  doctrine,  and  next  to  examine  how  far  it  is  applicable 
to  the  present  case.    With  respect  to  the  general  policy  of  the 

t  1  Bob.  Adm.  Hep.  220.  §  10  B.  B.  246  (10  East,  143). 

t  3  Bob.  Adm.  Bep.  240. 


TOL.XXI.]        1819.    C.  p.    8  TAUNT.  770—771.  551 

rule  as  to  the  right  of  the  captain  to  sell,   in  my  brother        Tplb 
Marshairs  Treatise  on  Insurance,!  this  question  will  be  found  to    thk  Boyal 
be  treated  at  large,  and  also  in  Lord  Chief  Justice  Abbott's  book  on   amubancr 
Shipping  ;t  and  to  the  cases  cited  in  both  I  shall  generally  refer.     Company. 

Several  foreign  ordinances  §  expressly  declare,  that  the  master 
shall  not  sell  without  a  special  authority  from  the  owners  ;  and 
Sir  Matthew  Hale,  in  conformity  to  such  regulations,  is 
reported  to  have  decidedjl  that  the  sale  of  a  ship  by  the  master 
did  not  convey  the  property  to  the  buyer,  although  the  sale  was 
made  in  a  foreign  country,  in  a  case  of  inevitable  danger,  the 
ship  and  tackle  being  beaten  and  broken,  and  no  hope  of  saving 
any  part  of  them,  partly  on  account  of  the  tempest,  *and  partly  [  •771  ] 
on  account  of  the  barbarity  of  the  inhabitants  of  that  country, 
who  carried  off  every  thing  that  was  cast  on  shore.  This  case 
is  certainly  very  strong,  and  so  much  so,  that  it  has  suggested 
a  doubt  of  the  accuracy  of  the  report ;  for,  in  observing 
upon  it,  Abbott,  Ch.  J.,  Bays,1i  "  Perhaps,  however,  there 
might  in  this  case  be  some  circumstances,  not  noticed  by  the 
reporter,  which  might  lead  the  learned  Judge  to  doubt  the 
absolute  necessity  of  a  sale,  or  to  think  the  buyer  a  party  to  the 
misconduct  mentioned  in  the  book."  This  doctrine  seems, 
however,  to  have  been  confirmed  in  the  subsequent  case  of 
Johnson  v.  Shippen  ;+t  in  which  Lord  Holt  is  reported  to  have 
said,  ''  The  master  has  no  authority  to  sell  any  part  of  the  ship, 
and  his  sale  transfers  no  property."  Though  as  to  this,  it  is  to 
be  remarked,  that  on  looking  to  the  facts  of  that  case,  it  did  not 
turn  on  the  point  of  necessity,  but  on  a  distinction  between 
hypothecating  and  selling ;  for  hypothecation  would  have  been 
sufficient,  and  for  necessary  repairs  it  was  admitted  that  this 
might  be  done.  In  a  subsequent  case,  however,  though 
Ellenborouoh,  Gh.  J.  seemed  disposed  to  admit  the  right  of 
the  master  to  sell  in  a  case  of  extreme  necessity  (and  the 
instance  which  he  puts,  is  of  a  wreck  which  cannot  be  got  off), 

'*'  Yol.  ii.  tit.  Abandonment.  taine,  art.  19;  Ordin.  of  Botterdam, 

X  Part  i.  chap.  i.  4th  edit.  art.  165 ;  2  Magens,  107. 

§  Consolato,  D.  M.  ch.  253;  Laws  ||  Tramenhere  et  Tresillian,  1  Sid. 

of  Oleron,  art.  1 ;  of  Wisbuy,  art.  13 ;  452. 

of  the  Hanse  Towns,  art.  57 ;  French  ^  Abbott  on  Shipping,  p.  2,  4th  ed. 

Ordinance,  liy.  2,  tit.  1;   Du  Capi-  ft  2  Ld.  Baym.  984. 
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yet  his  Lordship  offered  to  reserve  the  question  of  the  master's 
power  to  sell  under  any  circumstances,  if  the  verdict  should 
render  it  necessary.  In  the  case  of  Reid  v.  Darby ^^  his  Lord- 
ship also  quoted  the  authority  of  Lord  Holt  as  to  the  master's 
having  no  such  right.  In  the  case  of  Hayman  v.  Molton.l  he 
again  expressed  himself  in  these  terms :  ''  Where  a  case  of 
urgent  necessity  and  extraordinary  difficulty  occurs,  where  a 
ship  has  received  irremediable  injury,  lam  disposed  to  go  as  *far 
as  I  can  to  support  what  has  been  contended  for ;  namely,  that 
the  captain  acting  bond  Jide  and  for  the  benefit  of  the  owners, 
might  sell  the  ship.  This  is  the  disposition  of  my  mind,  but 
I  cannot  lay  it  down  as  positive  law."  In  WiUon  v.  Millar ^% 
his  Lordship  expressed  himself  to  the  same  effect. 

It  is,  therefore,  certainly  true,  that  even  the  right  to  sell,  as 
between  the  captain  and  the  owners,  has  been  deemed  of  a  very 
questionable  nature ;  although,  upon  the  whole,  extracting  from 
the  books  what  seems  to  be  the  weight  of  authority,  I  conceive 
that  the  right  to  sell  must  be  considered  to  exist  in  cases  of 
extreme  necessity ;  a  right,  however,  which,  in  all  cases,  must 
be  strictly  watched.  Supposing,  therefore,  this  to  be  a  sale 
made  for  the  benefit  of  the  absent  owners,  the  question  is, — was 
it  made  under  circumstances  of  justifiable  necessity? 

I  shall  now  advert,  in  addition  to  the  authorities  to  which  I  have 
already  referred,  to  the  cases  cited  to  prove  the  contrary  ;  and  of 
these  the  first  is  that  of  Rcid  v.  Darby,  where  the  question  was, 
whether,  upon  the  facts  of  that  case,  the  master  had  a  right  to 
sell ;  and  the  circumstances  were  these :  The  master,  on  an 
affidavit  that  the  ship  had  received  considerable  damage,  pro- 
cured a  survey  to  be  made,  under  the  authority  of  the  Vice- 
Admiralty  Court ;  and  by  a  decree  of  that  Court  the  ship  was 
finally  sold.  The  Court  of  King's  Bench  held,  that  such  sale 
d':d  not  divest  the  right  of  the  original  owner :  first,  because  the 
captain  had  no  right  to  sell,  under  the  circumstances  of  the 
particular  case  ;  and,  secondly,  that  the  Court  of  Vice-Admiralty 
had  no  jurisdiction  or  authority  to  order  a  sale.  The  judgment 
in  that  case  could  not,  therefore,  be  different ;  for  there  was  no 

t  10  R  E.  256  (10  East,  157).  §  19  R.  fi.  670,  671  (2  Stark.  1, 3). 

t  8  R.  R.  837  (5  Esp.  65). 
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sufficient  evidence  of  a  necessity  to  sell,  ^except  from  the  pro-        idle 
<5eedings  in  the  Vice-Admiralty  Court,  which  Court  was  held  to   thb  Royal 
have  no  jurisdiction  to  enquire  into  the  necessity :  it  stood  upon    ^murancb 
the  fact  of  a  mere  sale  by  the  master,  and  there  was  no  proof  of    compaky. 
£k  necessity  for  such  sale,  except  what  the  master  himself  had      [  *773  ] 
sworn.    But  in  this  case  there  is  supplied  all  that  was  wanting 
in  lieid  v.  Darby  ;  first,  the  precise  degree  of  peril  in  which  the 
ahip  was  placed ;  and  next,  the  finding  of  a  special  jury :  not, 
like  the  Court  of  Vice-Admiralty,  having  no  jurisdiction,  but 
having  jurisdiction,  and,  in  the  exercise  of  that  jurisdiction, 
having  found  the  degree  of  peril  to  have  been  such  as  to  have 
induced  and  justified  the  sale. 

Another  case  has  been  cited,  Hayman  v.  MoltoUy  t  to  prove  the 
right  to  sell  to  be  at  least  doubtful,  be  the  circumstances  what 
they  may.  I  have  already  adverted  to  it ;  and  there  Lord 
Ellenboeouqh  thus  lays  down  the  true  line,  as  to  the  degree 
and  measure  of  necessity :  A  sale  can  only  be  justified  by 
extreme  necessity,  and  the  most  pure  good  faith;  that  is,  if 
the  vessel  is  in  such  a  state  as  it  would  be  probable  that  the 
owners  themselves,  if  on  the  spot,  would  have  acted  in  the 
same  way  as  the  captain  has  done,  and  have  sold  the  ship.  I 
shall,  therefore,  leave  it  to  the  jury  to  say,  whether  there 
existed  such  a  necessity  as  called  upon  the  captain,  acting  for 
the  benefit  of  his  owners,  to  sell  the  ship;  and  if  there  did, 
whether  this  was  a  fair  sale,  and  unmixed  with  any  fraud." 
And,  after  specifying  the  course  which  he  thinks  ought  to  have 
been  pursued,  but  which  was  not,  his  Lordship  adds,  *'  If  this 
had  been  done  and  failed,  the  necessity  of  selling  would  have 
been  more  pressing;  and  I  think  the  captain  should  have  sold." 
But  before  I  quit  this  case,  I  will  only  further  observe,  that 
if  the  jury  had  found,  upon  the  question  so  put  to  them,  in 
the  *affirmative,  or  rather  that  the  peril  induced  and  justified  t  *^^*  I 
the  necessity,  they  would  have  found,  not  only  in  substance 
but  in  terms,  what  is  found  in  this  special  verdict :  but,  finding 
the  sale  to  be  fraudulent,  they  disposed  of  the  doubt ;  for  the 
selling  fraudulently  excluded  the  necessity  to  sell,  or  rendered 
the  sale  void. 

t  8  B.  B.  837  (5  Esp.  65). 
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li>LE  I  have  observed  thus  far  on  the  case  before  us,  as  if  it  were 

The  Royal  a  question  between  the  former  owners  on  a  sale  by  the  captain 
ami^ance  *^^  *^®  vendee,  only  for  the  sake  of  the  general  doctrine,  a& 
Company.  I  shall  have  to  apply  it :  and  further,  that  in  a  case  which  i& 
stated  to  be  of  great  consequence  to  the  maritime  and  insurance 
law,  I  may  not  be  thought  to  have  overlooked  the  decisions 
referred  to  at  the  bar.  But,  in  truth,  this  is  not  a  case  of 
implied  authority  from  the  owner;  for  the  owner  himself  was 
personally  present,  and  is  found  to  have  concurred  in  the  sale. 
And  this  leads  me  to  consider  a  different  point,  namely,  that 
this  was  not  a  sale  by  the  captain,  but  by  the  owner ;  and  it  i& 
asked,  can  the  insured  have  a  right  to  sell  for  the  insurer? 
To  this  I  answer,  first,  that  it  was  not  the  less  a  sale  by  the 
captain  because  one  of  the  owners  being  present  on  the  spot^ 
concurred :  and,  if  it  were  necessary,  it  might,  as  to  this,  be 
observed,  that  ownership  in  a  ship  is  not  like  the  cases  of 
joint  concern  or  partnership ;  for  one  owner  cannot  bind  the 
rest.  So  that  substantially  this  was  a  sale  by  the  captain, 
and  so  the  special  verdict  finds ;  but  it  also  further  finds,  that 
the  owner  on  the  spot  was  the  agent  of  the  absent  owners.  No 
question  can  arise,  therefore,  upon  implied  authority,  nor  upon 
the  effect  of  the  sale,  as  between  the  former  and  the  actual 
])roprietor ;  but  I  should  further  say,  that,  on  the  broad  ground 
of  a  power  to  act  on  a  sudden  emergency,  in  order  to  save  as 
much  as  could  be  saved  from  impending  ruin,  whether  the 
sale  be  by  the  owner  or  the  captain  will  make  no  difference, 
[•775]  *if  the  circumstances  justified  the  selling,  and  the  sale  was 
honestly  and  fairly  conducted. 

And  now,  passing  from  this  line  of  cases,  I  am  come  to  that 
which  constitutes  the  precise  point  on  the  present  occasion, 
viz.  a  question  between  the  insurer  and  the  insured,  which  I 
conceive  to  stand  on  principles  essentially  different.  In  the 
case  of  Hamilton  v.  Mendez  +  the  distinction  is  broadly  marked. 
"Arbitrary  notions  concerning  the  change  of  property  by  a 
capture,  as  between  the  former  owner  and  a  recaptor  or  vendee, 
ought  never  (said  Lord  Mansfield)  to  be  the  rule  of  deci* 
sion,  as  between  the  insurer  and  insured,  upon  a  contract  of 
t  2  Burr.  1198;  1  W.  Bl.  276. 
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indemnity,  contrary  to  the  real  truth  of  the  fact."    Let  us        idle 

advert,  therefore,  now,  to  cases  of  this  description.     In  Milles   ^he  Rotal 

V.  Fletcher  t  Lord  Mansfield  told  the  jury,  "  that  if  they  were    I^^^^^cb 

satisfied  the  captain  had  done  what  was  best  for  the  benefit     Company. 

of  all  concerned,  they  must  find  as  for  a  total  loss;"  which 

they  accordingly  did.    And,  in  another  part  of  his  Lordship's 

judgment,  he  says,  "  The  captain,  when  he  came  to  New  York, 

had  no  express  order,  but  he  had  an  implied  authority  from 

both  sides  to  do  that  which  was  fit  and  right  to  be  done,  as 

none  of  them  had  agents  in  the  place;  and  whatever  it  was 

right  for  him  to  have  done,  if  it  had  been  his  own  ship  and 

cargo,  the  underwriter  must  answer  for  the  consequences  of, 

because  it  is  within  his  contract  of  indemnity.     And  finally, 

(his  Lordship  added,)  I  left  it  to  the  jury  to  determine,  whether 

what  the  captain  had  done  was  for  the  benefit  of  the  concerned ; 

and  if  they  had  found  that  it  was  in  words,  where  would  have 

been  the  question  of  law?" 

Observations  have  been  made  upon  the  meaning  of  the  words, 
'*  for  the  benefit  of  all  concerned  ;"  but  *the  distinctions  at-  [  •776  } 
tempted  to  be  drawn  appear  to  me  to  be  without  difference. 
Nor  does  it  appear  to  me,  that  there  is  any  thing  in  the  dis- 
tinction made  between  insurance  on  ship  and  goods,  and 
insurance  on  freight.  It  is  said,  what  has  been  done  could 
not  be  for  the  benefit  of  the  insurer  on  freight,  which  must 
be  lost  by  this  proceeding ;  whereas,  if  nothing  had  been  done, 
the  ship  might  have  earned  her  freight,  and  the  insurers  have 
been  discharged.  And  in  the  events  which  have  happened, 
so  it  would  have  been ;  but  the  master  is  to  look  to  the  chief 
general  interest :  that  is  the  ship  and  cargo ;  and  it  would  be 
strange  to  say,  that  he  must  suffer  these  to  prove  a  total 
loss  to  the  insured  or  the  insurer,  because,  by  abandonment 
or  sale,  the  insurer  upon  freight  may  have  the  loss  as  de- 
pending upon  freight  cast  upon  him.  If  this  be  a  necessary 
consequence  of  a  sale  justified  in  all  other  respects,  it  justifies 
it  in  this  also.  The  freight  is,  from  its  very  nature,  incident 
to  and  dependent  upon  the  fate  of  the  ship  ;  and  in  this  case,  as 
in  every  other,  parties  must  be  taken  to  have  contracted  accord- 
ing to  the  nature  and  necessity  of  the  thing. 
t  1  Doug.  231  a,  4th  edit 
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IDLK  The  authority  of  MiUe$  v.  Fletcher  has  been  recognised  in 

Tub  Eotal  ft  great  number  of  subsequent  cases,  and  has  never,  that  I  am 

amubakce   ftware  of,  been  in  the  slightest  degree  impeached.    In  Plantamour 

coMPAKY.    V.  Staples  i  the  doctrine  contained  therein  is  adopted  by  Mr. 

Justice  BuLLEB,  who  states,  that  ''in  Milles  v.  Fletcher  it  was 

decided  that  the  captain  has  a  general  power,  and  is  bound 

in  duty  to  do  the  best  for  all  concerned ;"  and  it  need  not  be 

eventually  for  such  benefit :  it  is  sufficient  that,  exercising  an 

honest  judgment,   he  deems  it  so  at  the  time.    I  will,  now, 

again  refer  to  the  terms  in  which,  in  Hayman  v.  MoUon,  Lord 

I  *777  ]      Ellenborouoh  expressed  his  opinion  ;  *and  I  shall  only  further 

mention   Green  v.    The  Royal  Exchange  Assurance  Company  I 

in  which  it  was  held,  that  the  underwriter  would  be  bound 

upon  a  sale  fairly  conducted,  and  it  only  went  to  the  jury  on 

the  second  trial  on  that  question.     The  judgment  of  Gibbs, 

Ch.  J.  in  granting  the  rule,  shews  the  opinion  of  the  Court 

to  have  been,  that  if  the  captain  acted  fairly  and  with  a  view 

to  their  benefit,  the  insurers  were  bound  by  the  sale :    and, 

it  is  to  be  noted,  that  case,  like  the  present,  was  an  insurance 

on  freight. 

This  weight  of  authority  is  decisive  beyond  all  doubt,  unless 
the  present  case  can  be  distinguished.  It  will  be  necessary, 
therefore,  to  advert  to  the  facts  of  the  several  cases,  and  see 
whether  they  are  in  this  respect  distinguishable  in  principle  from 
the  present :  and  the  distinction  is  said  to  be,  that  in  all  the 
former  cases  the  peril  had  not  only  attached,  but  had  induced  as 
its  consequence  actual  injury;  but,  that  here  no  actual  or 
adequate  damage  had  happened  to  justify  the  sale ;  that  it  all 
rested  in  chance  and  contingency,  which  from  the  very  nature  of 
the  contract  the  insurer  takes  upon  himself. 

Bisk,  it  has  been  said,  is  the  underwriter's  daily  bread,  and 
that  no  person  has  a  right  to  determine  that  risk  for  the  under- 
writer and  place  himself  in  his  situation ;  but  to  this  reasoning 
1  cannot  subscribe.  The  underwriter,  before  the  voyage  com- 
mences, and  whilst  the  ship  is  in  perfect  safety,  takes  his  chance 
of  all  possible  peril ;  but  when  the  actual  peril  has  taken  place, 
and  is  impending,  and  the  subject-matter  of  insurance  is  in  the 

t  1  T.  B.  611,  n.  t  16  B.  B.  571  (6  Taunt  68;  1  Marsh.  447). 
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jaws  of  destruction,  the  speculation  is  entirely  changed ;  and  Idle 
when  the  assured  can  no  longer  act  for  himself  in  estimating  the  the  Royai, 
degree  of  danger,  nor  give  directions  what  shall  be  done,  the  amubantje 
question  is,  whether  it  be  not  a  benefit  to  him  to  vest  in  some  Companv. 
person  a  power  to  save  *from  probable  destruction  all  that  can  [  *778  ] 
possibly  or  probably  be  saved.  Apply  this  principle  to  the 
present  case;  but,  first,  let  the  facts  of  the  former  cases  be 
examined :  and,  without  going  through  the  detail,  it  may  at  once 
be  admitted,  that  in  every  former  case  the  peril  of  the  sea  had 
to  a  certain  degree  attached,  and  brought  the  ship  into  that 
state  in  which  abandonment  or  sale  took  place  by  the  assured ; 
but  here  it  is  said,  that  the  loss  arose  out  of  the  act  of  the  owner 
in  selling,  and  that  the  sale  was  not  induced  by  any  peril  of  the 
sea.  This  distinction  seems  to  me,  also,  to  be  a  fallacy :  the 
state  of  the  ship  which  led  to  the  sale  was  induced  by  the  perils 
of  the  sea;  she  had  incurred  damage  in  the  course  of  her 
voyage,  which  made  it  necessary  to  run  her  on  shore,  and  she 
was  stranded  at  the  time ;  there  was  no  reason  for  supposing 
she  would  have  been  got  off  the  rocks,  but,  on  the  contrary,  every 
probability  of  her  going  to  destruction,  which,  of  itself, 
authorised  the  assured  to  treat  the  voyage  as  at  end :  so  that, 
though  the  sale  arose  immediately  out  of  the  act  of  the  captain, 
yet  that  act  was  induced  by  a  peril  which  had  taken  place,  and 
put  the  ship  into  a  state  in  which  the  verdict  finds,  that,  in 
point  of  fact,  it  was  proper  to  sell.  The  remote  and  proximate 
causes  are  not  to  be  distinguished  in  point  of  effect :  in  this 
situation  the  interest  of  the  assurer  was  consulted,  and,  the 
captain  acting  for  the  best,  the  ship  was  sold. 

The  case  of  McCarthy  v.  Ahel\  has  been  referred  to,  and  much 
relied  on  for  these  general  words  made  use  of  by  Lord  Ellen- 
BOBOUQH  :  "  If  the  fact  be  merely  looked  at,  freight,  in  the  events 
which  have  happened,  has  not  been  lost,  but  has  been  fully  and 
entirely  earned,  and  received  by  or  on  the  behalf  of  the  plaintiffs 
the  assured."  But  in  this  case  it  is  the  reverse ;  the  freight, 
♦in  the  events  which  have  happened,  has  been  lost  to  the  [  •779  J 
assured.  His  Lordship  then  proceeded  :  ''  But  if  it  can  be  con- 
sidered as  having  been  in  any  other  manner  or  sense  lost  to  the 
t  7  E.  B.  711  (5  East,  388). 
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iDLB  owners  of  the  ship,  it  has  become  bo  lost  to  them,  not  by  means 
The  Bot^l  of  the  perils  insured  against,  but  by  means  of  an  abandonment 
abwSamjb  ^^  *^®  ^^^P'  which  abandonment  was  the  act  of  the  assured 
couTAXY.  themselves ;  with  which,  therefore,  and  the  consequences  thereof, 
the  underwriters  on  freight  have  no  concern."  And  so,  taken 
without  reference  to  the  facts  of  the  case,  these  words  may  seem 
to  have  application ;  but  in  truth  they  have  none ;  for  they 
apply  to  a  case  in  which  the  decision  goes  upon  the  very  ground 
that  the  assured  had  no  right  to  abandon,  the  ship  itself  being 
in  safety  at  the  time ;  and  further,  on  the  fact  that  the  cargo  in 
the  same  ship  belonging  to  the  same  owners  did  ultimately 
perform  the  voyage  so  as  to  have  gained  freight  for  the 
owners,  and,  therefore,  that  they  had  not  a  right  to  abandon, 
and  change  a  partial  into  a  total  loss.  In  the  present  case  I 
may  again  observe,  the  ship  and  cargo  were  not  in  safety,  but  in 
the  greatest  peril,  and  the  sale  was  with  a  view  to  the  preserva- 
tion of  a  part,  and  therefore  for  the  benefit  of  the  assurer  and 
not  the  assured  ;  and,  in  result,  no  freight  whatever  was  earned 
by  the  former  owners  of  the  ship  and  cargo.  Had  the  ship  and 
cargo  here  not  been  in  the  state  of  peril  found  by  the  special 
verdict,  but  continued  the  property  of  the  same  owners,  and  had 
the  same  voyage,  with  delay  only,  been  ultimately  performed, 
the  case  of  McCarthy  v.  Abel  would  have  applied  to  the  present ; 
but,  according  to  the  facts  to  which  that  decision  was  confined, 
it  seems  to  me  to  have  no  application  whatever. 

The  next  case  which  has  been  cited  is  that  of  Anderson  v. 
r*780j  WallisA  The  ship  there  met  with  very  bad  *  weather  in  the 
course  of  her  voyage,  sustained  much  damage,  and  was  obliged 
to  bear  up  for  Cork,  and  run  into  Kinsale  harbour ;  when,  upon 
a  survey,  she  was  found  to  be  in  so  bad  a  state  as  to  render  it 
necessary  to  undergo  a  thorough  repair,  and  that  the  whole  of 
the  cargo  should  be  unloaded.  The  repairs  could  not  be  finished 
so  as  to  enable  the  ship  to  leave  Kinsale  in  time  to  reach  Quebec 
that  season ;  nor  could  any  other  ship  be  procured  to  forward 
the  cargo  in  time ;  so  that  the  voyage  was  abandoned,  and  the 
captain  sailed  on  another  voyage.  It  was  further  proved  that, 
if  another  ship  could  have  been  procured,  it  would  not  have  been 
t  14  R.  E.  642  (2  M.  &  S.  240;  3  Camp.  440). 
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possible  to  have  prosecuted  the  voyage  that  season ;  for  that,  Idle 
After  the  middle  of  November,  it  is  impossible  for  any  snip  to  thb  Rotal 
^nter  the  river  St.  Lawrence,  it  being  about  that  time  so  full  of  ^^^^^^ 
ice  that  it  is  almost  certain  destruction  for  a  ship  to  make  the  Oompakt. 
Attempt.  These  were  the  facts  of  that  case ;  and  the  argument 
£kt  the  bar  went  upon  the  ground  that,  as  the  ship  subsisted  and 
was  in  safety,  and  within  the  management  and  control  of  the  agent 
of  the  assured  at  the  time,  she  ought  to  have  been  repaired  ;  and 
therefore  the  assured  had  no  right  to  abandon.  It  was  said  to 
be  a  retardation  merely,  and  not  a  total  frustration  of  the 
voyage ;  and  was  distinguished  in  this  respect  from  the  case  of 
Manning  v.  Newnliam,f  where  the  ship  had  received  irreparable 
damage,  and  the  cargo  could  not  have  been  otherwise  conveyed 
to  its  place  of  destination ;  and  upon  these  grounds  the  Court 
finally  held,  that  the  facts  in  Anderson  v.  WaUis  constituted  a 
mere  retardation  of  the  voyage,  and  that,  therefore,  the  assured 
had  no  right  to  abandon.  I  am  at  a  loss  to  assimilate  "^such  a  [  *^di  ] 
case  with  the  present.  When  the  captain  put  an  end  to  the 
voyage,  as  by  his  act  he  endeavoured  to  do,  the  ship  was  lying 
in  harbour  and  in  perfect  safety  ;  here,  the  ship  and  cargo  were 
out  of  all  control,  beating  on  the  rocks  in  the  open  sea,  and  in 
danger  of  going  to  pieces  every  moment.  The  judgment  of  the 
Court,  in  the  case  of  Anderson  v.  Wallis,  went  upon  the  ground, 
that  the  captain  did  not  act  for  the  best.  But,  in  this  case,  the 
jury  have  found  that  he  did  act  for  the  best;  and,  in  circum- 
stances, the  two  cases  stand  in  direct  opposition. 

In  one  respect,  however,  as  to  what  is  said  by  Ellenborough, 
Ch.  J.  it  is  a  case  in  point  in  favour  of  the  present  plaintiffs ; 
ior  at  the  conclusion  of  his  judgment,  his  Lordship  ex- 
presses himself  in  these  terms :  ''  There  is  not  any  case  which 
Authorises  an  abandonment,  unless  where  the  loss  has  been 
Actually  a  total  loss,  or  in  the  highest  degree  probable  at  the 
time  of  the  abandonment."  And  that  this  ship  was  in  the 
highest  degree  of  probable  danger,  at  the  time  when  the  voyage 
was  put  an  end  to  by  the  sale,  is  not  only  found  by  the  special 
verdict,  but  has  in  terms  been  distinctly  admitted  at  the  bar. 

t  1  Park  on  Ins.  260,  7tli  edit, ;  S.  C. ;  12  R.  B.  761  (2  Camp.  624,  n.). 
B.  C.  2  Marsh,  on  Ins.  582,  2nd  edit. 
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The  opinion,  therefore,  of  Ellbnborouoh,  Ch.  J.  in  the  case  of 
Anderson  v.  Wallis,  is  with  the  plaintiffs  in  this  ease,  where  it 
does  apply ;  but  where  endeavours  have  been  made  to  apply  it, 
it  fails  in  application.  On  the  case  of  Reid  v.  Darby, ^  I  have 
Iready  observed,  and,  considering  the  facts  of  that  case,  it  does^ 
not  bear  upon  the  present. 

I  have  now  adverted  to  most  of  the  cases  cited  at  the  bar.  It 
is  admitted,  that  none  are  in  circumstances  precisely  similar  to 
the  present ;  but  for  the  reasons  given,  I  think  those  cited  for 
the  defendants  fail  in  application,  and  some  of  them  become 
authorities  the  *other  way ;  so  that  in  the  result,  this  case  must 
come  round  to  the  plain  and  simple  principle  to  be  found  in  the 
case  of  MiUes  v.  Fletcher,  impeached  by  none,  confirmed  by  all 
the  subsequent  cases,  and  not  in  reason  to  be  distinguished  from 
the  present.  And  there  is  no  danger  to  the  assurer  from 
abiding  by  such  a  rule  ;  he  may  refuse  to  pay,  and  what  is  the 
consequence  ?  His  case  will  be  referred  to  the  consideration  of 
a  jury,  most  competent  to  decide,  composed  of  men  both  of 
commercial  •  and  nautical  knowledge,  some  of  them  ship-owners,, 
others  insurers,  bringing  to  the  investigation  knowledge  and 
experience ;  forming,  therefore,  on  the  whole,  a  tribunal  to  which 
the  investigation  may  be  safely  committed.  Beyond  this  I  need 
scarcely  add,  their  judgment  will  at  all  times  be  liable  to  review, 
and  even  to  the  examination,  if  necessary,  which  this  case  has- 
undergone. 

Our  opinion  therefore  is,  that  the  assured  are  entitled  to  re- 
cover, unless  in  point  of  form  an  abandonment  of  freight  was 
necessary.  As  to  this,  I  shall  only  say,  without  meaning  to  lay 
down  any  general  rule,  and  confining  the  judgment  of  the  Court 
to  the  facts  before  us,  that  we  think  it  was  not  necessary  in  this 
particular  case.  Green  v.  The  Royal  Exchange  Assurance  Com- 
pany is  admitted  to  be  in  point ;  and  having  concurred  in  that 
decision,  I  see  no  reason  to  alter  my  opinion.  The  consequence 
is,  that  judgment  must  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff . 
t  10  B.  B.  246  (10  East,  143). 
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HIGGINBOTHAM  v.  PEEKINS.f  i8iy. 

Ihb.  12, 
(8  Taunt.  795—803 ;  S.  0.  3  Moore,  185.)  

By  a  section  of  a  turnpike  Act,  carriages  laden  with  materials  for        [  795  ] 
repairing  roads  were  exempted  from  toll  in  the  parishes  in  which  the 
materials  were  to  be  used,  or  were  procured ;  and  by  the  same  section, 
carriages  laden  with  manure  or  lime  were  also  exempted. 

By  the  following  section,  the  trustees  imder  the  Act  were  empowered 
to  compoimd  with  persons  residing  in  one  parish  and  occupying  lands  in 
an  adjoining  parish :  Held,  that  the  exemption  in  favour  of  carriages 
laden  with  manure  or  lime  was  general,  and  not  confined  or  restricted 
by  the  preceding  part  of  the  section  containing  the  exemption,  or  by  the 
following  section. 

Assumpsit  on  the  common  money  comits.  The  action  was 
brought  to  recover  back  the  sum  of  Is,  4d.,  paid  to  the  defendant 
as  farmer  of  the  tolls,  at  a  turnpike  gate,  called  the  Misterton 
gate,  in  the  parish  of  Misterton,  in  the  county  of  Leicester.  That 
sum  had  been  demanded  and  paid  as  toll  for  a  waggon  laden 
with  lime.  At  the  last  assizes  for  the  county  of  Leicester,  a 
verdict  for  the  plaintiff  was  taken  by  consent,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

The  defendant,  at  the  time  the  toll  was  demanded  and  taken, 
was  the  farmer  and  collector  of  the  tolls  of  Misterton  turnpike 
gate,  erected  under  the  authority  of  stat.  5  Geo.  III.,  intituled 
*'  An  Act  for  repairing  and  widening  the  road  from  the  turnpike 
road  in  Banbury,  in  the  county  of  Oxford,  through  Daventree 
and  Cottesbach,  to  the  south  end  of  Mill  Field,  in  the  parish  of 
Lutterworth,  in  the  county  of  Leicester,"  and  of  statutes  *25  &  47  [  *7m  ] 
Geo.  III.,  for  amending  and  enlarging  the  terms  and  powers  of 
the  first-mentioned  Act.  On  the  9th  February  the  defendant 
demanded  and  received  of  the  plaintiff  the  sum  of  Is.  4d.,  as  and 
for  the  toll  authorised  or  claimed  to  be  taken  at  the  turnpike 
gate,  in  respect  of  the  plaintiff's  waggon  drawn  by  four  horses, 

t  Although  the  Turnpike  Act  is  point  of  construction  for  which  it  is 
obsolete,  the  case  may  possibly  be  cited  by  Byles,  J.  in  Toomer  y. 
useful  as  an  authority  on  the  general      Beeves  (1867)  L.  E.  3  C.  P.  62,  66. 
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which  sum  of  U.  id.  was  the  proper  toll  to  be  demanded  and 
taken  for  such  waggon  and  horses,  in  case  the  plaintiff  in  respect 
thereof  was  not  entitled  to  an  exemption  from  toll.  The  waggon 
was  laden  with  lime  only,  and,  at  the  time  of  taking  the  toll, 
was  employed  only  in  carrying  and  conveying  such  lime  from  the 
parish  of  Newbold  upon  Avon,  in  the  county  of  Warwick,  to  that 
of  Peatling  Magna,  in  the  county  of  Leicester,  to  be  there  used 
in  husbandry,  for  cultivating,  manuring,  and  improving  the  land 
of  the  plaintiff,  situate  at  the  latter  parish.  The  road  in  question 
over  which  the  plaintiff's  waggon  passed,  and  for  passing  along 
which  the  toll  was  taken,  was  the  proper  and  direct  road  from 
Newbold  upon  Avon,  to  Peatling  Magna,  and  the  waggon  passed 
through  the  turnpike  gate,  in  the  necessary  prosecution  of  its 
journey  from  the  one  place  to  the  other ;  but  both  these  parishes 
are  at  a  distance  from  the  turnpike  road,  and  the  road  does 
not  pass  through  any  part  of  the  parishes,  or  either  of  them. 

The  plaintiff  claimed  to  be  exempted  from  payment  of  the  toll 
for  his  waggon  and  horses,  by  virtue  of  the  statute  47  Geo.  lU. 
c.  91,  s.  4.  [the  substance  of  which  is  sufficiently  stated,  for 
modern  purposes,  in  the  head-note  and  the  judgments.  The  Act 
was  a  private  Act.] 

On  the  6th  February,  1818,  the  plaintiff  gave  notice  to  the 
defendant  and  to  the  trustees  of  the  road  of  such  his  claim  of 
exemption;  but  the  defendant,  on  the  9th  of  that  month,  insisted 
upon  and  received  the  said  toll  of  Is.  4d.,  which  the  plaintiff  was 
compelled  to  pay,  to  prevent  his  waggon  and  horses  from  being 
distrained  for  such  toll. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  not  entitled  to  exemption  from  toll,  in  respect  of 
the  said  waggon  and  horses.  If  he  was  exempt,  the  verdict 
was  to  stand  ;  but,  if  not,  then  it  was  to  be  entered  for  the 
defendant. 


Copley,  Serjt.  for  the  plaintiff : 

Under  the  fourth  section  of  this  statute,  carriages  carrying 
manure  are  expressly  exempted  from  toll ;  and  although  the 
former  part  of  the  same  section,  with  respect  to  the  carriage  of 
materials  for  repairing  the  roads,  be  restricted  to  the  parishes 
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in  which  the  road  lies,  yet  the  restriction  does  not  affect  the 
latter  part  of  the  clause,  under  which  the  plaintiff  claims  his 
exemption.  Under  the  provisions  of  *the  stat.  19  Geo.  III.  c.  62, 
masters  of  vessels  are  empowered  to  carry  lime  for  the  improve- 
ment of  land  coastwise,  without  giving  any  bond  for  that  purpose; 
which  circumstance  shews  how  anxious  the  Legislature  is  to 
facilitate  the  conveyance  of  manure.  It  is  highly  improbable, 
therefore,  that  it  could  have  been  intended  to  confine  the  exemp- 
tion from  toll  to  carriages  conveying  lime  to  those  parishes  in 
which  the  road  lies. 


HlOOIKBO- 
THAM 

V. 

Pebkinb. 
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Vaughan,  Serjt.  for  the  defendant : 

It  is  clear,  that,  under  the  general  provisions  of  this  Act,  the 
plaintiff  is  liable ;  it  is  therefore  necessary,  that  he  should  bring 
himself  within  the  terms  of  the  exemption  contained  in  the  fourth 
section,  to  remove  that  liability.  But  this  he  cannot  do,  for 
although  the  words  ''  parishes,  townships,  or  places "  are  not 
repeated  in  the  latter  part  of  the  section,  relative  to  the  carriage 
of  manure,  still  those  words  override  the  whole  section.  The 
first  exemption  applies  to  the  carrying  of  materials  for  repairing 
the  roads,  and  is  confined  to  the  parishes  in  which  the  roads  lie. 
The  second  exemption  applies,  also,  to  the  carrying  of  such 
materials,  and  is  also  expressly  confined  to  the  parishes  in  which 
the  materials  are  procured.  The  third  exemption  appUes  to  hay, 
com,  &c.  to  be  placed  in  the  barns  of  the  owners.  In  this 
exemption,  the  words  '^  parishes,  townships,  or  places  "  are  not 
used ;  but  it  is  clear,  that  this  exemption  cannot  be  general ;  it 
iiras  merely  intended  to  apply  to  the  owners  resident  in  the 
parishes  where  the  toll  gate  was  erected :  it  could  not  be  intended 
to  extend  to  all  parishes,  so  as  to  apply  to  corn  going  to  granaries 
to  be  laid  up  at  any  distance,  however  great.  In  the  same 
manner  the  exemption  must  be  construed  as  to  carriages  laden 
with  manure  or  lime ;  it  must  be  restricted  in  the  same  manner 
as  the  previous  part  of  the  section  is  restricted.  Besides,  how 
could  the  toll  keeper  ascertain  to  what  ^distance  the  carriage 
may  be  proceeding?  The  subsequent  words  of  the  same  section, 
**  any  person  going  to  or  returning  from  his  or  her  parochial 
church,"  shew,  also,  that  they  refer  to  the  antecedent  sentences. 

0  0  2 


[  •800  J 


564 


1819.    C.  P.    8  TAUNT,  800—801. 


[b.b. 


HlOGINBO- 

THAM 

r. 

Pebkins. 


[801] 


This  exemption  must  be  necessarily  confined,  and  cannot  be  held 
to  apply  to  places  out  of  the  parish.  Leivis  v.  Hammond^  is 
precisely  applicable  to  this  case.  It  was  there  held,  upon  the 
construction  of  a  turnpike  Act,  87  Geo.  III.,  which  exempted  from 
toll  "  persons  residing  in  any  township  or  parish  in  which  the 
roads  lay,  in  going  to  and  returning  from  their  proper  parochial 
church,  chapel,  or  other  place  of  religious  worship  on  Sundays,'* 
that  the  word  "parochial  "  extended  over  the  whole  clause;  and, 
therefore,  that  a  dissenter  was  not  within  the  exemption,  in 
going  to  and  returning  from  his  proper  place  of  religious  wor- 
ship, situate  out  of  the  parish  in  which  he  resided.  Abbott,  Ch.  J. 
there  said,  that  "  the  exception  did  not  extend  generally  to  all 
persons  going  to  or  returning  from  a  place  of  religious  worship, 
nor  even  to  all  persons  going  to  or  returning  from  their  proper 
place  of  religious  worship."  And,  subsequently,  "the  word 
*  parochial  *  is  to  be  applied  in  construction,  not  to  the  word 
'  church 'only,  but  also  to  the  following  words,  'chapel  or  other  place 
of  religious  worship,*  as  denoting  the  situation  of  such  chapel  or 
other  place,  with  reference  to  the  residence  of  the  persons  fre- 
quenting it.  This  construction  is  also  aided  by  the  consideration 
of  convenience.  The  gatekeeper  may  be  expected  to  inform  him- 
self as  to  the  persons  residing  in  his  parish,  the  places  of  worship 
situate  within  it,  and  the  hours  of  usual  attendance  at  them,  but 
he  cannot  be  expected  to  acquire  such  information  as  to  other 
and  more  distant  places."  So,  in  the  present  case,  the  gate- 
keeper may  reasonably  be  expected  to  know  the  persons  in  the 
parishes  where  the  gate  is  situate,  but  not  persons  residing  at  a 
distance. 

If  the  exemption  be  considered  general,  the  fifth  section  of  the 
act  is  nugatory  ;  it  is  not  possible  to  put  any  construction  upon 
it,  so  as  to  give  it  effect.  It  would  be  idle  to  call  upon  a  party 
to  compound  for  that  from  which  he  is  exempted.  The  terms  of 
the  Act  imply  a  limitation  of  the  exemption,  and  the  intention 
of  the  Legislature  will  be  defeated  if  judgment  be  given  against 
the  defendant. 


Copley,  in  reply,  observed,  that  the  fourth  section  was  not 
t  2  B.  &  Aid.  206. 
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affected  by  the  subsequent  section,  as  the  trustees  were  author- 
ised to  compound  with  those  persons  only  who  were  exempted  by 
the  fourth  section ;  and  that  Lewis  v.  Hammond  was  distinguish- 
able from  the  present  case,  as  there  the  question  was  upon  one 
clause  only,  in  which  the  word  "  parochial "  being  used,  it  was 
held  to  extend  over  the  whole  clause. 

Cur.  adv.  vult. 

Dallas,  Ch.  J.  now  delivered  judgment : 

This  is  a  question  on  the  construction  of  the  statute  47  Geo. 
IIL  c.  91,  which  was  an  Act  passed  for  enlarging  the  terms  and 
powers  of  two  Acts  of  the  5th  and  25th  years  of  his  present 
majesty,  for  repairing  the  road  from  Banbury,  in  the  county  of 
Oxford,  to  Lutterworth,  in  the  county  of  Leicester,  and  the  only 
point  left  for  the  consideration  of  the  Court,  is  the  construction 
of  the  fourth  and  fifth  sections  of  that  statute.  The  fourth 
section  is  general,  as  far  as  it  exempts  from  toll  any  carriage 
employed  in  carrying  lime  or  manure,  for  the  improving,  manur- 
ing, or  managing  land :  it  is,  therefore,  an  exemption  in  favour 
of  agriculture,  and  to  be  beneficially  construed.  It  contains  no 
reference  to  persons  residing  within  or  out  of  the  parishes 
through  which  the  road  runs ;  or  to  lands  being  situate  within 
or  out  of  such  parishes ;  and  this  being  the  case  of  a  waggon 
carrying  lime,  for  the  *improvement  and  management  of  land, 
the  owner  would  be  clearly  exempted  under  this  clause,  unless, 
as  to  him,  it  were  restrained  by  any  clause  which  follows. 
Section  the  fifth  is  relied  on  by  the  defendant,  which,  it  is  said, 
by  necessary  intendment,  does  so  restrain  and  limit  the  former 
section. 

It  is  first  to  be  observed,  that,  in  this  case,  the  plaintiff's 
waggon  was  passing  along  the  road  from  one  parish  to  another, 
with  a  view  to  the  cultivation  of  his  farm,  situated  at  the  latter 
parish,  neither  of  the  parishes  being  a  parish  through  which  the 
road  passes.  Upon  the  fifth  clause  it  is  asked,  if  persons  residing 
within  some  of  the  parishes  through  which  the  road  lies,  are 
taken  to  be  liable  to  toll  passing  along  the  road  and  through  the 
toll  gate,  for  the  necessary  occupation  of  lands  out  of  the  parish, 
and  have  leave  given  them  to  compound,  how  can  it  be,  that 
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HiooiHBo.    persons  not  living  in  any  of  the  parishes,  shall,  for  the  occupation 
of  farms  not  within  them,  be  exempted  from  toll  ? 

The  answer  is,  that  the  first  clause  being  general,  and  to  be 
literally  construed,  can  only  be  restrained  by  express  words  or 
necessary  implication.  Express  words  there  are  none,  nor  is 
such  a  restraint  of  necessity  to  be  implied ;  for  there  are  still 
tolls  to  which  a  resident  within  the  parish  would  be  liable,  going 
through  the  toll  gate,  for  the  occupation  of  his  farm,  which  do 
not  fall  within  the  general  clause  of  exemption  ;  and,  therefore, 
when  the  statute  treats  him  as  being  liable,  it  must  be  taken  in 
respect  of  such  tolls ;  and  the  power  to  compound  for  all  or  any 
must  mean  all  or  any  which  were  payable  generally,  and  not 
those  from  which  all  persons  were  exempted  before. 

These  Acts  are  often  inaccurately  drawn ;  and,  even  taking  the 
construction  of  the  clause  to  be  doubtful,  a  doubtful  meaning  is 
not  a  sufficient  ground  to  restrain  the  operation  of  a  general 

[  •803  ]  clause,  which  in  its  own  terms  *i8  clear  and  precise  ;  and  least 
of  all  should  such  a  restraint  prevail,  when  it  is  to  narrow  and 
repeal  a  provision  which  for  the  public  benefit  ought  to  be  largely 
and  beneficially  construed. 

Judgment  for  the  plaintiff. 


1816. 
May  16. 


ANN   LAUTOUR  and  Others  v.  CHRISTOPHER 
TEESDALE  and  BARBARA    ANN  his  Wife. 

(8  Taunt.  830—838.) 

A  marriage  was  celebrated  at  Madras  by  a  Boman  Catholic  priest 
between  two  British  subjects,  Protestants,  there  resident,  without  the 
licence  of  the  Governor,  which  it  had  been  the  uniform  custom  to  obtain 
for  such  marriages.  The  parties  cohabited  as  man  and  wife  shortly 
afterwards  in  the  course  of  their  return  to  England,  and  afterwards 
went  through  an  Anglican  ceremony  of  marriage  in  England  in  pursu- 
ance of  a  regular  English  licence : 

Heldy  that  the  only  law  of  marriage  applying  to  European  British 
subjects  resident  at  Madras  was  the  English  law  as  existing  before  the 
Marriage  Act,  t.«.  the  canon  law,  and  that  by  that  law  the  marriage  at 
Madras  was  yalid. 

[This  case  has  already  been  reprinted,  17  B.  B.  518,  from  the 
report  in  2  Marshall.  The  report  in  Taunton  does  not  seem  to 
add  anything  material. — F,  P.] 
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DOE,  EX  DEM.  PRICHITT  v.  MITCHELL.  isi^- 

'                                                                                                                       3fay  1. 
(1  Brod.  &  Bing.  11—12 ;  S.  G.  3  Moore,  229.)  

A.  and  B.,  tenants   in   oommon,   haying  agreed   to  divide  their         '' 
property,  and  that  Blackaore  should  belong  to  A.;  the  occupier  of 
Blackacre,  who,  after  this  agreement,  had  paid  his  whole  rent  to  A., 
cannot,  in  an  ejectment  brought  against  him  by  A.,  object  that  the 
partition  deed  between  A.  and  B.  is  not  executed. 

Ejectment.  At  the  trial  before  Burrough,  J.  at  the  Warwick 
Spring  Assizes,  1819,  it  appeared  that  the  lessor  of  the  plaintiff 
and  his  brother  were  tenants  in  common  of  certain  property 
devised  to  them  by  an  ancle ;  that  they  had  agreed  that  this 
property  should  be  divided,  and  that  the  lands  for  which  the 
present  ejectment  was  brought,  should  be  taken  by  the  lessor  of 
ihe  plaintiff  as  his  share.  Subsequently  to  this  agreement,  but 
before  the  deed  of  partition  was  executed,  the  lessor  of  the 
plaintiff  distrained  on  the  defendant,  who  then  paid  the  whole 
rent  to  the  lessor  of  the  plaintiff  alone ;  the  lessor  of  the  plaintiff 
alone  gave  the  defendant  due  notice  to  quit,  and  this  notice  was 
given  after  he  had  agreed  with  his  brother  for  the  partition,  but 
before  the  deed  of  partition  was  actually  executed.  The  defendant 
had^heard  that  a  division  was  to  take  place.  Burrough,  J.  was  of 
opinion  that  the  payment  of  the  whole  rent  to  the  lessor  of  the 
plaintiff,  on  the  occasion  of  the  distress,  amounted  to  an  attorn- 
ment to  him  for  both  moieties,  and  directed  the  jury  to  find  for 
the  plaintiff  for  the  whole,  which  they  did  accordingly. 

Copley,  Serjt.  now  moved  to  set  aside  the  verdict,  on  the 
ground,  that  the  lessor  of  the  plaintiff,  as  tenant  in  common 
with  the  occupier,  who  claimed  one  moiety  under  the  plaintiff's 
brother,  was  not  entitled  to  bring  ejectment  till  the  partition  deed 
had  been  executed. 

Dallas,  Ch.  J. : 

The  defendant,  by  paying  the  entire  rent  under  the  distress. 
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SoK,  dem.  admits  the  title  of  the  lessor  of  *the  plaintiff,  and  he  cannot 

^JBICHITT 

V.  afterwards  dispute  it.    He  has  nothing  to  do  with  the  partition 

Mitchell,  ^qq^^  ^nd  cannot  take  advantage  of  its  being  incomplete. 


[•12] 


BiCHABDSON,  J. : 

The  tenant  had  ample  notice  to  quit,  and  was   sufficiently 
informed  that  a  division  had  taken  place. 

The  rest  of  the  Coubt  concurring,  the 

Rule  was  refused. 
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ANDREW   V.  HANCOCK.  i8i9. 

May  11. 
(1  Brod.  &  Bing.  37—48 ;  S.  C.  3  Moore,  278.)  

r  37 1 

An  allegation  of  payment  of  land-tax  and  paving-rates  due  for  any 
period  preceding  the  current  year  is  no  plea  in  bar  to  an  avowry  for 
rent  arrear. 

If  the  land-tax  and  paying-rates  are  not  deducted  (as  they  ought  to 
be),  from  the  rent  of  the  current  year,  they  cannot  be  deducted,  nor  can 
the  amoimt  of  them  be  recovered  back,  from  the  landlord  in  any  subse- 
quent year. 

Replevin  for  goods.  The  defendant  avowed,  for  six  months* 
rent,  due  the  29th  of  September,  1818.  The  plaintiff  pleaded, 
that  he,  on  the  23rd  of  March,  1812,  and  from  thence  to  the 
Ist  of  May,  1818,  held  the  dwelling-house  in  which,  &c.  as 
tenant  thereof  to  the  defendant,  upon  the  terms  mentioned  in  the 
avowry ;  t  and  that  on  the  25th  of  March,  1812,  the  sum  of 
2Z.  5^.  &d.  became  due  for  the  land-tax  before  then  assessed 
upon  the  said  dwelling-house;  and  that  after  that  sum  had 
become  due,  and  before  the  said  time  when,  &c.  the  plaintiff 
being  the  tenant  and  occupier  of  the  dwelling-house,  in  order 
to  prevent  his  goods  therein  from  being  distrained  on  that  day 
and  year,  paid  the  sum  so  due.  [There  was  a  similar  statement 
for  the  half  years  ending  the  29th  of  September,  1812,  and  the 
25th  of  March,  1813,  and  then  a  similar  statement  for 
the  years  ending  respectively  the  25th  of  March,  1814,  15,  16, 
and  17 :  the  plea  then  proceeded.]  That  on  the  24th  of  March, 
1812,  and  on  divers  other  days,  between  that  day  and  the  1st  of 
May,  1818,  divers  sums  *of  money,  amounting  in  the  whole  to  [  '38  ] 
82i.  10s.,  became  due  for  rates  for  paving  certain  streets  and 
lanes  within  the  parish  of  St.  Saviour,  Southwark,  by  virtue  of 
the  statute  in  that  case  made,  being  before  the  several  last-men- 
tioned times  assessed  and  charged  upon  the  said  dwelling-house ; 
part  of  which  rates,  to  wit,  7Z.,  ought  to  have  been  paid  by  the 
defendant,  as  owner  of  the  said  dwelling-house.  And  that  before 
the  time  when,  &c.  the  said  sum  of  IL  being  in  arrear  and 
unpaid,  the  plaintiff  was,  as  tenant  and  occupier  of  the  house, 
duly  required,  according  to  the  form  of  the  statute,  to  pay  the 

t  The  usual  terms  of  paying  rent  quarterly. 
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AnDBKw  same ;  and,  therefore,  in  order  to  prevent  his  goods,  being  in  the 
Hahoock.  dwelling-house,  from  being  distrained,  the  plaintiff,  when  he  was 
so  required,  paid  the  sum  so  in  arrear  from  the  defendant,  as 
owner  of  the  dwelling-house ;  that  the  several  sums  of  money  so 
paid  by  plaintiff,  amounted  to  80^  9s.  Id,,  and  that  the  same 
exceeded  the  amount  of  the  rent  in  the  avowry  alleged  to  be  due 
from  the  plaintiff  to  the  defendant.  Demurrer  and  joinder :  and 
the  question  upon  these  pleadings,  was,  in  substance,  whether, 
if  the  tenant  omits  to  deduct  out  of  the  rent  of  the  current  year, 
payments  made  in  respect  of  the  land-tax  and  paving-rates,  he 
is  entitled  to  deduct  the  amount  of  them  out  of  the  rent  of  any 
subsequent  year. 

Taddy,  Serjt.  in  support  of  the  demurrer : 

The  plea  is  ill,  being  in  substance  a  set-off;  although  the  word 
set-off  is  not  mentioned ;  and  the  language  at  the  end,  ''  that 
the  sums  paid  greatly  exceed  the  amount  of  the  rent  due,"  is  the 
form  used  in  every  plea  of  set-off.  A  set-off,  however,  cannot  be 
pleaded  in  replevin.  But  whatever  may  turn  on  this,  the  con- 
sideration of  the  general  Land-tax  Actf  will  settle  the  question 
[  *39  ]  raised  *on  this  record ;  the  clause  I  which  allows  the  tenant  to 
deduct  the  land-tax  out  of  his  rent  is  as  follows.  ''  And  the 
several  and  respective  tenant  or  tenants  of  all  houses,  lands, 
tenements,  and  hereditaments  which  shall  be  rated  by  virtue  of 
this  Act,  are  hereby  required  and  authorized  to  pay  such  sum  or 
sums  of  money  as  shall  be  rated  upon  such  houses,  lands, 
tenements,  or  hereditaments,  and  to  deduct  out  of  the  rent  so 
much  of  the  said  rate,  as  in  respect  of  the  said  rents  of  any  such 
houses,  lands,  tenements,  and  hereditaments,  the  landlord  should 
and  ought  to  pay  and  bear.  And  the  landlords,  both  mediate 
and  immediate,  according  to  their  respective  interests,  are 
hereby  required  to  allow  such  deductions  and  payments,  upon 
receipt  of  the  residue  of  the  rents."  The  Act  in  question,  being 
an  annual  Act,  and  passed  for  the  service  of  the  current  year, 
the  rent  expressed  in  the  Act,  must  mean  the  rent  of  the  current 
year ;  all  the  expressions  of  the  Act  have  reference  to  that  year, 
and  so  must  the  charges  imposed  by  it ;  for  it  could  not  with 
t  38  Geo.  in.  c.  5.  s.  17,  t  S.  17. 
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certainty  be  anticipated,  that  there  would  be  the  same  charge  in  Andrbw 
a  subsequent  year,  or  any  authority  for  the  future,  to  afifect  hahoock. 
future  rents.  In  Denby  v.  Moore f\  the  tenant  having  paid  rent 
for  a  long  time,  without  deducting  the  property-tax,  brought  an 
action  against  his  landlord  for  money  had  and  received ;  and 
the  Court  held,  that  the  action  would  not  lie.  In  that  caee,  the 
Act  I  had  authorized  the  tenant  to  deduct  the  property-tax  out  of 
the  first  payment  of  rent  to  be  thereafter  made ;  and  the  deduc- 
tion not  having  been  made,  the  Court  considered  the  payment  of 
the  entire  rent  a  voluntary  payment,  made  with  full  knowledge 
of  the  right  to  exemption.  The  argument  used  in  that  case,  that 
if  it  had  been  *the  intention  of  the  Legislature,  that  a  tax  due  at  [  *40  ] 
any  distance  of  time  might  be  deducted  from  the  rent,  it  would 
have  been  so  expressed  in  the  Act,  is  equally  applicable  here. 
The  Legislature  has  used  no  such  expression  ;  and  if  the  deduc- 
tion can  be  made  for  more  than  the  current  year,  where  is  the 
line  to  be  drawn  ?  The  claim  for  a  return  of  the  sum  paid  in 
the  first  year,  stated  in  the  plea,  is  discharged  by  the  Statute  of 
Limitations.  If  the  law  were  otherwise,  it  would  subject  the 
landlord  to  extreme  inconvenience.  For  if  he  were  a  mesne 
landlord,  he  might  pay  the  lord  paramount  his  rent  without  any 
deduction,  in  ignorance  that  the  tenant  paravail  had  paid  the 
tax,  and  could  not  afterwards  recover  back  any  of  the  money  so 
paid  to  the  lord  paramount.  The  plea  then  is  ill,  inasmuch  as 
it  does  not  aver  that  the  defendant  had  received  notice  of  these 
several  payments,  and  also,  inasmuch  as  it  does  not  aver  that 
he  was  liable  to  make  them.  For  aught  that  appears  on  the 
record,  the  defendant  might  have  been  an  intermediate  lessor,  and 
not  liable  to  pay  the  tax.  The  plaintiff  has,  indeed,  said  that  he 
was  tenant  to  the  defendant  during  all  the  time  in  question  ;  and 
such  he  possibly  may  have  been ;  but  it  does  not  therefore  follow 
that  the  defendant  was  the  person  liable  to  pay  the  tax.  In 
Sapaford  v.  Fletcher^  (which  case  was  very  distinguishable  from 
the  present)  the  plaintiff  had  paid  the  ground-rent,  and  stated  in 
his  plea,  that  the  defendant  held  the  house  for  which  the  ground- 
rent  was  due,  as  tenant  to  the  Duke  of  Portland ;  so  that  the 

t  18  E.  E.  444  (1  B.  &  Aid.  123).  §  4  T.  E.  511, 

X  46  Geo.  III.  c.  61. 
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ahdbsw  rent  could  not  have  been  due  from  any  other  person,  and  the 
Hancock,  defendant  must  have  known  that  it  was  unpaid.  The  mode  of 
pleading  on  this  record  is  of  modern  date,  and  cannot  be  traced 
[  **l  ]  farther  back  than  the  case  *of  Sapaford  v.  Fletcher,  The 
principle  ought  not  to  be  extended  farther  than  it  there  is.  That 
part  of  the  present  plea,  which  relates  to  the  paving-rates,  is 
differently  framed  ;  for  it  expressly  avers,  that  the  defendant  is- 
liable  to  them  as  owner  of  the  house ;  and  in  like  manner  it- 
ought  to  have  been  shewn  in  what  character  he  was  liable  to  th& 
land-tax. 

Hidlock,  Serjt.   in  support  of  the  plea    [cited  Taylor  v.. 
Zamira,]  + 

[  *2  ]  Toddy,  Serjt.  in  reply  : 

*  *  From  the  fact  of  the  tenant's  having  omitted  to  deduct 
the  land-tax  and  paving-rates  out  of  his  rent  for  so  many  years,, 
it  might  fairly  be  presumed  that  there  had  been  some  under- 
standing that  the  tenant  should  have  the  house  on  lower  terms, 
on  condition  of  his  paying  the  land-tax.  The  power  to  deduct 
was  not  a  common  law  privilege,  but  conferred  by  statute ;  and 
[  *43  ]  *if  a  party  would  take  advantage  of  it,  he  ought,  at  least,  to 
confine  himself  within  the  bounds  of  the  authority  which 
enabled  him  to  make  such  deduction;  and  the  land-tax  Act, 
being  only  annual,  could  allow  the  deduction  out  of  no  other 
rent  than  that  of  the  current  year. 

Dallas,  Gh.  J. : 

This  is  an  action  of  replevin,  to  which  there  is  an  avowry  for 
rent  arrear.  The  plea  in  bar  states,  in  substance,  a  payment  by 
the  plaintiff,  of  the  land-tax  and  paving-rates  from  the  year 
1812,  to  the  time  of  the  distress,  and  the  amount  of  the  several 
payments  being  more  than  the  rent,  the  plaintiff  seeks,  in  effect^ 
by  such  payments,  to  extinguish  the  rent  claimed.  It  seems 
admitted,  that  there  is  no  distinction  between  the  land-tax  and 
the  paving-rates,  and  I  shall  not  enquire  whether  this  be  payment 
or  set-off.    I  am  disposed  to  consider  it  pleaded  as  payment; 

t  16  B.  B.  668  (6  Taunt.  624;  2  Manh.  220). 
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but  on  this  I  pronounce  no  opinion  ;  if  a  set-off,  it  can  have  no  akdbbw 
place  in  replevin.  It  is  clear  that  the  landlord  was  liable  to  pay  haiicook. 
this  land-tax,  and  that  the  tenant  has  paid  it;  the  question 
therefore  is,  whether  the  tenant  should  not  have  deducted  it  at 
the  time  when  it  was  due,  or,  whether  he  can  set  up  the  amount 
of  six  years'  land-tax  against  the  last  quarter's  rent.  The  Land- 
tax  Act  requires  three  things  :  First,  that  the  tenant  should  pay 
the  tax;  secondly,  that  he  should  deduct  it;  (and  he  is  not 
only  allowed,  but  required  to  do  so),  thirdly,  that  the  landlord 
should  allow  the  deduction,  upon  the  receipt  of  the  residue  of 
the  rent.  By  the  common  construction  of  these  words,  the 
tenant  ought  to  deduct  the  tax  out  of  each  payment,  and  the 
landlord  ought  to  receive  the  residue.  So  the  case  stands  on  the 
words  of  the  statute.  But  how  is  the  case  on  plain  reason? 
Laws  are  adapted  to  common  cases  and  common  understandings, 
but  to  go  on  for  six  years  in  silence,  and  then  deduct  the  tax  for 
so  long  a  period  out  of  one  quarter's  rent  *is  most  unusual ;  the  I  ***  ] 
inconvenience  of  such  a  construction  of  the  Act  is  manifest. 
But  this  case  has  been  more  extensively  argued,  and  it  has  been 
said,  that  whatever  be  the  true  construction  of  the  statute,  this 
is  a  case  of  money  paid  for  the  landlord,  which  he  is,  without 
any  reference  to  the  statute,  in  conscience  bound  to  allow.  If 
the  meaning  of  the  statute  be  clear,  then  the  question,  whether 
the  landlord  be  or  be  not  bound  in  conscience  to  refund  this 
money,  independently  of  the  statute,  is  perfectly  immaterial. 
But  is  the  landlord,  in  point  of  conscience,  bound  to  allow  this  ? 
How  can  I  know  that  an  understanding  has  not  existed  during 
the  last  six  years,  that  the  tenant  should  have  his  house 
cheaper,  or  have  a  longer  term,  in  consideration  of  his  not 
deducting  the  land-tax  ?  Such  a  presumption  is  raised  by  the 
acquiescence  of  the  tenant  in  this  payment  for  so  long  a  period. 
The  plea  does  not  allege  that  the  payment  of  the  tax  was  made 
before  the  distress,  and  the  landlord  might  have  every  reason  to 
think,  that  the  tenant  would  go  on  paying,  as  he  had  done 
before.  I  cannot  say  that  this  is  against  conscience.  The  case 
does  not  resemble  that  of  Sapsford  v.  Fletcher,  which  was  the 
deduction  of  only  a  single  payment  for  ground-rent;  but  it 
involves  a  most  important  principle  recognized  by  the  cases 
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AnDRBw  which  I  am  about  to  cite.  In  Brisbane  v.  Dacres,^  where  the 
Hahcock.  plaintiff  sought  to  recover  money  paid  under  a  usage  held  to  be 
illegal,  though  there  was  a  difference  of  opinion  in  the  Court, 
GiBBS,  Gh.  J.  and  two  other  Justices,  held,  that  where  a 
voluntary  payment  was  made  with  full  knowledge  of  the  facts, 
the  money  could  not  be  recovered.  Here,  in  the  words  of  that 
Judge,  with  full  knowledge  of  the  facts,  and  that  he  was  entitled 
to  retain  this  money  out  of  the  rent,  the  tenant  pays  the  full 
rent  and .  the  transaction  is  closed.  The  language  of  Gibbs, 
Ch.  J.  applies  also  to  this  case,  on  the  broad  ground  of  con- 
[  *46  ]  science  *and  convenience :  ''  He  who  receives  the  money  has  a 
right  to  consider  it  his  without  dispute :  He  spends  it  in  con- 
fidence that  it  is  his;  and  it  would  be  most  mischievous  and 
unjust,  if  he  who  has  acquiesced  in  the  right  by  such  voluntary 
payment,  should  be  at  liberty,  at  any  time  within  the  statute 
of  limitations,  to  rip  up  the  matter  and  recover  back  the  money. 
He  who  has  received  it  is  not  in  the  same  condition :  he  has 
spent  it  in  the  confidence  it  was  his,  and  perhaps  has  no  means 
of  repayment.''  Sir  James  Mansfield,  Ch.  J.  said,  '*  I  think  it 
would  be  most  contrary  to  cequum  et  bonum,  if  the  party  were 
obliged  to  repay  the  money  back.  For  see  how  it  is !  If  the 
sum  be  large,  it  probably  alters  the  habits  of  his  life, — ^he  in- 
creases his  expenses :  he  has  spent  it  over  and  over  again, — 
perhaps  he  cannot  pay  it  at  all,  or  not  without  great  distress. 
Is  he  then,  five  years  and  eleven  months  afterwards,  to  be  called 
upon  to  repay  it  ?  "  If  therefore  the  case  turns  on  the  broad 
ground  of  conscience,  this  is  decisive.  But  farther,  I  think  that 
the  case  on  the  property-tax  Act  is  decisive :  the  cases  are 
exactly  the  same,  excepting  that  in  the  language  of  one  Act  the 
party  is  **  required,"  in  the  other  he  is  "  ordered  '*  to  deduct  the 
tax:  the  Court  there  held  it  a  voluntary  payment.  Lord 
Ellenborouoh  said,  '*  I  go  on  its  being  a  voluntary  payment ; 
and  I  know  of  no  principle  of  law  which  gives  a  right  to  recover 
back  money  so  paid."  Bayley,  J.  said,  **  The  payment  was 
made  at  a  time,  when  it  was  in  the  tenant's  power  to  have 
deducted  the  sum  in  question.  He  must  have  known  that  ho 
had  a  right  to  deduct  it :  knowing  this,  he  chooses  nevertheless 
t  14  R.  E.  718  (6  Taunt.  143). 
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to  make  this  payment.    Then,  that  is  a  voluntary  payment,  which     Andrew 
he  cannot  recover  back  by  this  action."!     It  is  not  necessary  for     Hancock. 
us  to  *enter  into  the  other  ground  mentioned  by  Mr.  Justice       ^  •45  ] 
Batlet  ;  one  is  sufficient,  and  the  case  is  exactly  in  point,  and 
correct  in  principle.    I  am  therefore  of  opinion,  that  the  plaintiff 
is  not  entitled  to  have  an  allowance  of  the  sum  he  has  claimed. 

Pabk,  J. : 

I  am  of  the  same  opinion  ;  but  I  admit  that  at  first  I  was  of  a 
different  opinion,  and  I  believe  that  I  was  a  little  misled  by 
Lord  B^enyon's  doctrine.  On  consideration,  however,  I  am  fully 
satisfied.  I  wish  not  to  be  supposed  to  imply,  that  a  set-off  can 
be  pleaded  in  replevin  (which  has  been  denied  ever  since  Absolom 
V.  Knight ;  I  nor  to  throw  any  doubt  on  the  cases  of  Sapsford  v. 
Fletcher, ^  or  Taylor  v.  Zamira;\\  but  this  must  be  considered  as 
a  voluntary  payment,  which  the  plaintiff  has  no  right  to  recover 
back.  The  first  case  on  this  subject  is  Biline  v.  Lumley  /IT  and 
it  is  true,  that  in  Brisbane  v.  Dacres^W  it  is  said  that  that  case 
was  not  much  argued ;  but  whoever  sees  who  the  counsel  was 
that  argued  that  case,  (a  gentleman  who  never  abandoned  any 
point  he  thought  tenable,)  will  see  the  reason  of  what  he  did. 
He  was  asked  by  the  Court,  if  he  knew  of  any  case  where  a 
voluntary  payment,  made  with  full  knowledge,  had  been  re- 
covered back.  Then  came  Brisbane  v.  Dacres  in  this  Court, 
and  lastly  Denby  v.  Moore :  I J  that  was  a  case  on  the  property- 
tax  Act ;  but  the  effect  of  the  two  Acts  must  be  the  same.  In 
Denby  v.  Moore,  several  of  the  judges  allude  to  the  possibility  of 
a  fraud  on  the  Act ;  but  they  all  concur  in  considering  the  pay- 
ment a  voluntary  payment.  It  struck  me  as  very  probable  in 
the  present  case,  that  from  the  tenant's  long  acquiescence  of  six 

years,  there  might  have  been  an  *agreement  that  he  should       [  *^7  ] 

have  the  house  at  a  lower  rate,  in  consideration  of  his  not 

deducting  the  land-tax.    I  am  therefore  clearly  of  opinion  that 

the  demurrer  is  well-founded. 

t  18  R.  R.  444,  446  (1  B.  &  Aid.  Marsh.  220). 

123,  128).  H  6  B.  E.  479  (2  East,  469). 

%  Bull.  N.  P.  181 ;  Barnes,  450.  ft  14  E.  E.  718  (5  Tauut.  143). 

S  4  T.  E.  511.  XX  18  E.  E.  444  (1  B.  &  Aid,  123). 

II  16  E.  B.  668  (6  Taunt.  524;   2 
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Andrew      Bubbouoh,  J. : 
r. 

Hakcook.  The  plea  in  bar  is  bad  :  it  is,  in  truth,  a  plea  of  set-off,  and 
no  other.  The  language  used  is,  That  the  amount  of  the  whole 
exceeds  the  amount  of  the  rent  demanded,  which  is  the  common 
language  of  a  plea  of  set-off.  I  should  not  have  said  thus  much, 
but  for  the  purpose  of  protesting  against  a  plea  of  set-off  in 
replevin,  which  is  clearly  illegal. 

Richardson,  J. : 

I  am  of  opinion,  that  the  plaintiff  cannot  by  his  plea  in  bar  in 
this  action,  which  is  replevin,  avail  himself  of  those  sums  in 
discharge  of  the  rent,  after  this  long  period.  How  does  the 
matter  stand?  The  tenant  having  paid  the  landlord's  taxes 
for  any  given  year,  is  supposed  to  have  paid  so  much  of  the  rent 
then  due.  Having  paid  2L  Ss.  6d.  in  1812,  he  ought  then  to 
have  deducted  it ;  for  upon  this  record,  he  must  say  that  all  the 
rent  is  paid.  He  ought  to  have  made  his  stand  in  the  first 
year ;  but  with  his  eyes  open,  he  paid  the  whole  rent,  and  there- 
fore paid  21.  58.  6d.  too  much ;  and  a  person  who  makes  a  volun- 
tary payment,  with  full  knowledge  of  the  circumstance,  cannot 
recover  it  back.  So  is  Denhy  v.  Moore.  The  attempt  now  to 
deduct  it,  is  an  attempt  to  recover  it  back ;  for,  when  the  law 
says  that  a  man  cannot  recover  it,  it  means  that  he  cannot  have 
the  benefit  of  it.  This  is  clearly  a  voluntary  payment ;  and,  on 
this  ground,  the  decision  does  not  trench  on  Sapsford  v.  Fletcher, 
or  Taylor  v.  Zamira,  where  the  sum  in  dispute  was  deducted  out 
of  the  next  rent  payable.  What  might  have  been  the  real 
circumstances  of  the  case  we  are  ignorant ;  but  it  is  sufficient 
[  •48  ]  that  this  *is  a  voluntary  payment.  Upon  this  principle,  it 
appears  to  me  that  the  words  of  the  Property-tax  Act,  and  the 
Land-tax  Act,  do  not  differ  materially.  The  words,  "  first  pay- 
ment," found  in  the  Property- tax  Act,  are  not  found  in  the 
Land-tax  Act ;  but  the  tenant  is  fully  entitled  to  deduct  the  tax 
out  of  the  year's  rent,  and  ought  to  have  done  so.  I  will  not 
say  that,  in  all  cases,  the  tenant  is  wholly  excluded  from  deduct- 
ing the  tax,  out  of  a  subsequent  year's  rent.  It  is  possible,  that, 
in  some  case  of  mistake,  he  might  be  entitled  to  do  so ;  but, 
clearly,  he  cannot  do  so  on  this  record.    It  is  sufficient  to  say, 
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that  the  plea  does  not  cover  the  whole  sum  claimed ;  and  if  any 
part  is  left  uncovered,  the  plea  in  bar  is  bad.  The  judgment 
must  therefore  be  for  the  avowant. 

Judgment  for  the  defendcmt. 


Andrew 
Hancock. 


DOE  DEM.   EAEL  OF  JERSEY  v.  SMITH. 

(1  Brod.  &  Bing.  97—218;  S.  C.  3  Moore,  339;  7  Price,  281.) 

[The  decision  of  the  Exchequer  Chamber  in  this  case  was 
reversed  by  the  House  of  Lords  in  the  appeal  Smith  v.  Earl 
of  Jersey,  reported  in  3  Bligh,  290  (2  Brod.  &  Bing.  473,  5 
Moore,  332),  and  the  final  decision  will  be  reported  in  the 
corresponding  place  in  the  Kevised  Reports. — ^E.  C] 


1819. 
May  22. 

Exchequer 
Chamber, 


DALBY  V.   HIRST. 

(1  Brod.  &  Bing.  224—238;  S.  C.  3  Moore,  536.) 

An  usage  for  the  landlord  to  pay  a  sum  in  compensation  to  the 
off-going  tenant,  for  labour  and  expense  bestowed  by  him  in  tilling, 
fallowing,  and  manuring  arable  and  meadow  land,  according  to  the 
course  of  good  husbandry,  the  advantage  of  which  labour  and  expense 
the  tenant  could  not  otherwise  reap,  is  a  reasonable  usage.  And  such 
practice,  being  a  mere  usage  of  the  neighbourhood,  is  not  to  be  con- 
sidered as  a  custom,  strictly  speaking,  and  need  not  be  immemorial. 

The  declaration  averred,  that  the  plaintiff  had  sowed  divers,  to  wit, 
20  acres  of  land  with  wheat  and  clover :  Held,  that  this  was,  in  sub- 
stance, an  averment  that  the  land  was  arable. 

The  declaration  also  averred  the  manuring  of  10  acres  of  meadow 
land :  Held,  that  this  was,  in  substance,  an  averment  that  part  of  the 
land  was  meadow  land. 

Assumpsit.  The  declaration  stated,  that  on  the  2nd  of  May, 
1800,  the  plaintiff  became  tenant  to  Samuel  Elam  of  a  farm, 
containing  forty  acres,  in  the  parish  of  Bradford,  in  the  county 
of  York,  the  reversion  of  the  said  farm  being  in  S.  E.,  and  so 
continued  till  the  1st  of  January,  1807,  when  the  reversion 
became  vested  in  Joseph  Hirst  by  assignment,  whose  tenant 
plaintiff  then  became,  and  so  continued  till  the  1st  of  December, 
1816,  when  J.  H.  died,  and  the  reversion  vested  in  the  de- 
fendant, then  being  the  son  of  J.  H.,  and,  that  the  plaintiff 
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Dalbt  became  tenant  of  the  farm  to  the  defendant.  That,  according 
HiBST.  to  the  dae  coarse  of  husbandry  used  and  approved  of  in  the 
country  where  the  premises  lay,  the  tenant  of  every  farm 
containing  arable  and  meadow  lands,  not  being  restricted  from 
so  doing  by  any  special  agreement,  had  been  accustomed,  from 
time  to  time  during  his  tenancy,  to  bestow  his  work,  labour, 
care,  diligence,  and  expense  in  and  about  the  manuring,  tilling, 
fallowing,  and  sowing,  that  is  to  say,  with  corn,  clover,  and 
seeds,  all  such  lands  of  his  farm  as,  in  the  due  course  of 
husbandry  used  and  approved  of,  required  to  be  manured, 
tilled,  fallowed,  and  sown  as  aforesaid ;  and  had  been  accus- 
tomed, at  his  own  expense,  to  find  and  provide  all  material 
and  necessary  things  used  and  applied  in  and  about  such 
manuring,  tilling,  fallowing,  and  sowing.  And,  in  case  the 
tenant  of  such  farm  had  quitted  the  same,  without  having 
[  •225  ]  received  the  benefit  of  such  *manuring,  tilling,  fallowing,  and 
sowing  as  aforesaid,  according  to  the  due  course  of  hus- 
bandry, in  respect  of  such  tenancy,  and  had  not  received, 
upon  his  entry  on  such  farm,  an  equivalent  benefit,  without 
paying  for  the  same,  the  landlord  of  such  farm  had,  during  all 
the  time  aforesaid,  been  accustomed,  unless  exempted  there- 
from by  any  special  agreement,  to  make  to  such  tenant  as 
aforesaid  (he  having  used  and  cultivated  the  farm  according 
to  the  due  course  of  husbandry)  a  reasonable  compensation,  in 
respect  of  such  manuring,  tilling,  fallowing,  and  sowing  as 
aforesaid,  of  which  such  tenant  at  the  time  he  so  quitted 
such  farm,  had  not,  according  to  the  due  course  of  husbandry, 
in  respect  to  such  tenancy,  received  the  benefit.  And  the 
plaintiff  then  averred,  that  he  continued  tenant  to  the  defendant 
until  the  1st  of  May,  1818,  when  the  plaintiff  delivered  up  the 
possession  of  the  farm ;  that,  during  his  tenancy,  the  plaintiff, 
not  being  restricted  from  so  doing  by  any  special  agreement, 
did  bestow  his  work,  labour,  care,  diligence,  and  expense  in 
the  manuring,  tilling,  and  fallowing  divers,  to  wit,  ten  acres 
of  the  said  land,  and  in  sowing  with  clover  divers,  to  wit,  ten 
other  acres  of  the  said  land,  and  in  sowing  with  seeds  divers, 
to  wit,  ten  other  acres  of  the  said  land,  and  in  manuring  divers, 
to  wit,  ten  acres  of  the  said  meadow  land ;  the  said  portions  of 
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land,  in  due  course  of  husbandry  there  used  and  approved  of,  dalby 
requiring  respectively  to  be  so  manured,  tilled,  fallowed,  and  hiebt. 
sown  as  aforesaid.  And  he  further  averred,  that  the  plaintiff, 
at  the  time  he  so  quitted  the  said  farm,  had  not  received  the 
benefit  of  such  manuring,  tilling,  fallowing,  and  sowing  made 
by  the  plaintiff,  according  to  the  due  course  of  husbandry, 
in  respect  of  his  tenancy.  And,  that  the  plaintiff,  upon  his 
entering  the  said  farm,  did  not  receive  any  equivalent  benefit, 
and,  that,  during  his  tenancy  thereof,  he  cultivated  the  same 
according  to  the  course  of  good  husbandry ;  of  *all  which  pre-  [  '226  ] 
mises  the  defendant  had  notice,  and  thereupon,  in  consideration 
of  the  premises,  the  defendant,  not  being  exempt  therefrom 
by  any  special  agreement,  undertook  to  make  the  plaintiff  a 
compensation  in  respect  of  such  manuring,  tilling,  fallowing, 
and  sowing,  of  which  the  plaintiff  at  the  time  he  quitted  his 
farm,  had  not,  according  to  the  due  course  of  husbandry,  in 
respect  of  his  tenancy,  received  the  benefit ;  that  a  reasonable 
compensation  in  respect  of  such  manuring,  &c.  amounting  to 
200Z.,  the  defendant  became  liable  to  pay  the  same.  Second 
count,  quantum  meruit  for  manuring,  tilling,  fallowing,  and 
converting  five  acres  of  the  farm  into  grass  land;  and  for 
manure  made  upon  the  land,  and  unspread  thereon,  at  the  time 
the  plaintiff  quitted  the  farm;  and  for  sowing  twenty  acres 
of  land  with  wheat  and  clover,  (which  lands,  in  due  course  of 
husbandry,  required  to  be  manured,  tilled,  and  fallowed,)  and 
leaving  the  wheat  and  clover  seeds  growing  thereon  for  the 
benefit  of  the  defendant.  Third  count,  that  the  plaintiff,  hav- 
ing expended  large  sums  of  money,  and  bestowed  labour  in 
manuring,  tilling,  fallowing,  &c.  and  being  also  possessed  of 
large  quantities  of  manure  on  the  farm,  the  defendant,  in 
consideration  of  the  premises,  and  that  the  plaintiff  would  give 
up  the  farm  on  the  day  therein  named,  and  the  benefit  of 
his  work  and  labour,  and  would  leave  the  manure  thereon, 
promised  to  pay  the  plaintiff  so  much  money  as  Edward  Wilby 
and  George  Armitage  should  ascertain  and  determine  to  be  a 
due  and  proper  sum  of  money  for  the  same ;  that  the  plaintiff 
relinquished  the  premises,  and  the  beneifit  of  his  labour,  &c.  and 
left  the  manure  thereon  for  the  defendant ;  and  that  E.  W.  and 
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Dalbt  G.  a.  ascertained  and  determined  that  the  defendant  should  pay 
HiBST.  to  ^^^  plaintiff  140Z.  14«.  2d.  There  were  also  counts  for  work 
and  labour,  and  materials  found ;  for  crops  of  corn,  turnips,  and 
[  ♦227  ]  clover,  and  *divers  fallows,  and  quantities  of  tillage,  and  quanti- 
ties of  manure,  goods  and  chattels  bargained  and  sold  by  plaintiff 
to  defendant,  and  the  money  counts;  the  defendant  pleaded 
the  general  issue,  and  paid  201.  into  court  upon  all  the  counts, 
except  the  three  first.  At  the  trial  before  Bichards,  G.  B.  at 
the  York  Spring  Assizes,  1819,  several  witnesses,  on  the  part  of 
the  plaintiff,  spoke  to  the  existence  of  the  custom,  and  agreed 
in  all  material  points.  The  first  said,  ''The  custom  is,  to 
allow  the  off-going  tenant  for  what  tillage  he  has  left  on  the 
farm."  The  second,  "The  custom  has  always  been,  that  two 
persons  have  been  chosen  to  value  over,  and  see  what  state 
the  land  was  in,  and  if  the  tenant  deserved  anything,  he  had  it. 
These  persons  have  valued  what  was  in  whole  tillage,  and  in 
half  tillage;  if  more  grass  was  laid  down  than  according  to 
the  common  limits,  the  tenant  was  extra-paid  for  it :  we  reckon 
one-third  grass  the  usual  quantity:  seeds  are  valued,  and 
manure,  where  there  is  any."  A  third,  "  In  general,  there  is 
no  allowance  for  manure  laid  upon  the  meadow,  sometimes 
there  is.**  A  fourth,  ''  The  custom  is,  to  value  lime  and  im- 
provements." The  defendant's  first  witness,  a  land  valuer, 
said, ''  he  had  never  heard  much  of  this  custom,  if  there  were 
such  a  one.**  The  second,  ''  I  know  there  has  been  a  practice 
in  the  neighbourhood  of  valuing,  but  I  understand  it  was 
always  by  agreement :  I  cannot  say  there  is  no  such  custom 
without  agreement.**  A  third,  "  I  suppose  there  is  such  a  custom 
on  the  east  side  of  Halifax."  The  valuation  made  for  the 
plaintiff  was  140Z.  14s.  2d.,  being  for  tillage,  half  tillage,  wheat 
sown,  seeds  and  grass  sown,  and  manure  left  on  the  premises. 
The  counsel  for  the  defendant  objected,  first,  that  the  custom, 
as  laid  in  the  declaration,  was  not  proved ;  secondly,  that 
it  was  not  a  custom  in  point  of  law ;  that  it  was  not  a  custom 
[  *^2S  ]  from  *time  immemorial ;  that  it  was  unreasonable ;  and  that 
no  evidence  whatever  had  been  given  of  the  custom  of  the 
country.  These  objections  were  over-ruled  by  the  Lord  Chief 
Baron,  who  observed,  that  this  was  not  to  be  treated  (strictly 
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spe&king)  as  a  custom,  but  as  an  usage  or  general  practice  Dalbt 
of  the  country  where  the  lands  lie,  and  that  he  thought  the  hibst. 
usage  not  unreasonable.  In  summing  up,  he  said,  that  he 
thought  the  usage  and  claim,  as  laid  in  the  declaration,  had 
been  fully  made  out,  and  that  the  case  was  rather  strengthened, 
than  not,  by  the  witnesses  for  the  defendant.  The  jury  found 
a  verdict  for  the  defendant,  damages  1222. 15s. 

Cro88f  Serjt.  on  a  former  day,  had  obtained  a  rule  nisi 
to  stay  the  entry  of  the  judgment,  or  to  set  aside  the  verdict 
and  have  a  new  trial,  or  to  reduce  the  damages  to  the  particulars, 
which  form  the  subject  of  the  first  count  of  the  declaration. 

[The  rule  having  been  argued,  the  Court  took  time  for 
consideration.] 

Dallas,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  2S4  ] 

A  motion  has  been  made  in  this  cause  for  a  new  trial ;  and  in 
case  the  Court  should  be  of  opinion,  that  a  new  trial  ought  not 
to  be  granted,  then  the  defendant  contends,  that  three  sums 
ought  to  be  deducted  from  the  damages,  and  has  also  moved  in 
arrest  of  judgment.  The  action  is  of  assumpsit.  The  declara- 
tion states,  that  on  the  2nd  of  May,  1800,  the  plaintiff  became 
tenant  to  Samuel  Elam,  of  a  farm  containing  divers  acres  of 
lands,  with  the  appurtenances,  of  which  the  reversion  belonged 
to  the  said  Samuel  Elam ;  that  the  plaintiff  continued  such 
tenant  till  the  reversion  came  to  and  vested  in  Joseph  Hirst  by 
assignment ;  that  the  plaintiff  then  became  tenant  to  the  said 
Joseph  Hirst,  and  so  continued  till  his  death,  when  the  rever- 
sion came  to  and  vested  in  the  defendant;  and  then  plaintiff 
became  his  tenant.  The  declaration  then  states,  that  according 
to  the  due  course  of  husbandry  used  and  approved  of  in  the 
country  where  the  premises  lie,  the  tenant  of  every  farm  con- 
taining arable  and  meadow  lands,  not  being  restricted  from  so 
doing  by  any  special  agreement,  hath  been  used  and  accustomed, 
from  time  to  time  during  his  tenancy,  to  bestow  his  work  and 
labour,  care,  diligence,  and  expense,  in  and  about  the  manuring, 
tilling,  fallowing,  and  sowing,  (that  is  to  say,)  with  com,  clover, 
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Dalby       and  seeds,  all  such  lands  of  his  said  farm,  as,  in  the  doe  conraa 
Hirst.       oi  husbandry,  used  and  approved  of,  required  to  be  manured^ 
tilled,  fallowed,  and  sown  as  aforesaid,  and  hath  been  used  and 
accustomed,  at  his  own  expense,  to  find  and  provide  all  materials 
and  necessary  things  used  and  approved  in  and  about  such 
manuring,  tilling,  fallowing,  and  sowing  as  aforesaid ;  and,  in 
case  the  tenant  of  such  farms  has  quitted  the  same  without 
having  received  the  benefit  of  such  manuring,  tilling,  fallowing, 
and  sowing  as  aforesaid,  according  to  the  due  course  of  bos* 
bandry,  in  respect  of  such  tenancy,  and  has  not  received  upon 
[  •2S6  ]      his  *entry  on  such  farm  an  equivalent  benefit,  without  paying 
for  the  same,  the  landlord  of  the  said  farm  has,  daring  all  the 
time  aforesaid,  been  used  and  accustomed,   unless  exempted 
therefrom  by  any  special  agreement,  to  make  to  such  tenant  as 
aforesaid,  he  having  cultivated  such  farm  according  to  the  due 
course  of  husbandry,  a  reasonable  compensation  in  respect  of 
such  manuring,  tilling,  fallowing,  and  sowing  as  aforesaid,  of 
which  such  tenant,  at  the  time  he  quitted  the  said  farm,  had  noW 
according  to  the  due  course  of  husbandry  in  respect  of  such 
tenancy,  received  the  benefit.    The  plaintiff  then  says,  he  eon* 
tinned  tenant  of  the  said  farm,  to  wit,  of  the  lands  thereof,  to 
the  2nd  February,  1818,  and  of  the  buildings  to  the  1st  of  Ufty 
in  the  said  last  year ;  on  such  days  respectively  he  quitted,  and 
delivered  possession ;  that,  during  such  tenancy,  viz.  on  the  Isi 
February,  1815,  and  on  divers  other  days  and  times  between 
that  day  and  quitting  and  delivering  up,  not  being  restricted  by 
any  agreement,  he  did  bestow  his  work  and  labour,  care,  dili" 
gence,  and  expense  in  and  about  the  manuring,  tilling,  and 
fallowing,  divers,  to  wit,  ten  acres  of  the  said  land,  and  in  tillinf 
and  sowing  with  wheat  divers,  to  wit,  ten  acres  of  the  said  laml 
and  in  sowing  with  clover  divers,  to  wit,  ten  other  acres,  and  ii 
sowing  with  seeds  divers,  to  wit,  ten  other  acres,  and  in  manurio) 
divers,  to  wit,  ten  acres  of  said  meadow,  the  said  portions,  ii 
due  course  of  husbandry  there  used  and  approved  of,  requirini 
respectively  to  be  so  manured,  tilled,  fallowed,  and  sown  a 
aforesaid  ;  and  then  avers,  that  he  had  not  received  any  equivi 
lent  benefit,  and  that  during  his  tenancy,  he  cultivated 
same,  according  to  the  due  course  of  husbandry,  of  which 
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defendant  had  notice.    And  thereupon,  in  consideration  of  the       dalbt 
premises,  the  defendant,  not  being  exempt  therefrom  by  any       hibst. 
special  agreement,  undertook  to  make  him  such  reasonable  com- 
pensation in  respect  of  such  manuring,  tilling,  fallowing,  *and      [  *^^  ] 
sowing  as  aforesaid,  of  which  plaintiff  had  not,  in  due  course  of 
husbandry,  received  the  benefit.    And  plaintiff  avers  that  he  had 
not  received  such  benefit,  and  that  a  reasonable  compensation 
therefor  amounted  to  a  large  sum  of  money,  to  wit,  200Z.,  of 
which  defendant  had  notice.   There  are  two  other  special  counts, 
and  also  common  counts  in  the  declaration.     The  general  issue 
was  pleaded  to  this  declaration,  and  the  plaintiff  has  obtained  a 
verdict  of  122Z.  158.     The  case  was  tried  before  the  Lord  Chief 
Baron,  at  the  last  assizes  for  the  county  of  York.    His  Lordship 
has  stated  the  evidence  in  his   report,   and   it  appears  that 
the  jury  were  well  warranted  in  finding  a  verdict  for  the  plain- 
tiff.    The  custom  or  usage  appears  to  have  been  satisfactorily 
proved.    If  the  jury  had  deemed  it  to  be  unreasonable,  they 
ought  to  have  found  for  the  defendant.     We  are  satisfied  there 
was  no  good  ground  for  contending  before  the  jury,  that  the 
custom,  or  rather  usage,  was  unreasonable.     It  affords  the 
strongest  encouragement  to  good  husbandry  of  farms;   it  is 
beneficial  to  landlords  and  tenants  also ;  the  land  of  the  former 
receiving  a  lasting  benefit  from  the  labour  and  expense  bestowed 
by  the  tenant,  on  payment  of  a  reasonable  compensation ;  and 
the  latter  being  thereby  encouraged  to  pursue  a  good  course  of 
husbandry,  by  the  assurance  which  he  has,  that  if  his  continu- 
ance on  the  farm  should  not  enable  him  to  reap  the  full  benefit 
of  what  he  has  done,  he  will  have  a  right  to  call  on  his  landlord 
for  proportionate  compensation.    We  think  there  is  no  ground 
whatever  for  disturbing  the  verdict,  which  appears  to  have  been 
to  the  satisfaction  of  the  Lord  Chief  Baron,  otherwise  than  by 
reducing  the  damages  to  1002.  5^.,  by  deducting  the  sum  of 
221.  10^.,  including  therein  a  deduction  for  grass-land,  which  the 
plaintiff  did  not  enter  upon.    The  rule,  therefore,  must  be  abso- 
lute to  that  extent,  and  discharged  as  to  the  new  trial.    There  is 
*also  a  motion  in  arrest  of  judgment,  founded  on  alleged  defects      [  *237  ] 
in  the  first  count  of  the  declaration.    First,  It  is  alleged,  that 
the  count  must  aver  that  the  custom  or  usage  is  reasonable.   We 
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Dalbt  think  the  costom  reasonable,  on  the  face  of  the  declaration,  for 
HiBBT.  ^^^  causes  before  stated,  and  that  the  facts  and  circumstances 
stated  in  the  declaration  form  a  good  consideration  for  the 
defendant's  promise.  Secondly,  It  has  been  contended,  that  the 
custom  is  bad,  inasmuch  as  it  states,  that  the  tenant  of  every 
farm,  containing  arable  and  meadow  lands,  is  entitled  to  this 
compensation ;  and  it  is  urged,  that  this  may  apply  to  others 
than  mere  tenants  for  years,  and  that  it  is  uncertain.  We  think 
that  the  words  "tenant  of  every  farm  containing  arable  and 
meadow  land,  not  being  restricted  from  so  doing  by  any  agree- 
ment,** exclude  such  an  idea,  and  with  sufficient  certainty  shew, 
that  it  is  applicable  only  to  tenants  of  farms  in  the  ordinary 
sense,  and  that,  according  to  the  common  acceptation  of  the 
term,  it  applies  only  to  persons  occupying  as  husbandry  tenants. 
Thirdly,  It  has  been  urged,  that  the  declaration  is  substantially 
defective  in  this,  that  the  custom  and  usage  is  "  for  every  tenant 
of  every  farm  containing  arable  and  meadow  lands,"  &c.  and 
that  it  is  not  averred,  that  the  plaintiff's  farm  contained  arable 
land.  It  certainly  is  not  so  averred  in  express  words,  but,  in 
effect,  it  is  so  stated ;  for  the  plaintiff  by  his  declaration  claims 
a  compensation  for  work  and  labour,  care,  diligence,  and 
expenses  in  manuring,  tilling,  and  fallowing  divers  acres  of  land, 
in  tilling  and  sowing  other  lands  with  wheat,  and  in  sowing  with 
seeds  divers  other  acres,  parts  of  the  farm  of  which  he  was 
tenant.  There  is  then,  in  effect,  a  statement  that  the  lands  were 
arable  lands ;  and,  at  the  utmost,  it  is  only  a  defective  or  inac- 
curate statement  of  part  of  the  ground  or  title  of  action.  On 
this  motion  we  must  hold,  that  the  plaintiff  at  the  trial  proved 
[«238]  that  *these  lands  were  arable,  because,  without  doing  so,  he 
could  not  have  obtained  a  verdict.  In  the  case  cited  by  my 
brother  HuUock  of  Rushton  v.  Aapinall,^  Lord  Mansfield  lays 
down  the  rule  to  be,  that,  "  where  the  plaintiff  has  stated  his 
title  or  ground  of  action  defectively  or  inaccurately,  (because,  to 
entitle  him  to  recover,  all  circumstances  necessary,  in  form  or 
substance,  to  complete  the  title  so  imperfectly  stated,  must  be 
proved  at  the  trial,)  it  is  a  fair  presumption,  after  verdict,  that 
they  were  proved ;  but  that,  where  the  plaintiff  totally  omits  to 

t  Doug.  658. 
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state  his  title  or  cause  of  action,. it  need  not  be  proved  at  the       Dalbt 
trialy  and,  therefore,  there  is  no  room  for  presumption."    In  the       hibst. 
present  case  the  plaintiff  must  have  proved  that  he  manured, 
tilled,  fallowed,  and  sowed  the  lands  as  alleged  in  the  declara- 
tion ;  and  by  this  it  must  have  been  proved,  that  the  lands  were 
arable.     The  rule,  as  far  as  it  relates  to  arresting  the  judgment, 

must,  therefore,  be 

Discharged. 


WILLIAMS  V.  BOSANQUET  and  Othebs.  i819. 

(1  Brod.  &  Bing.  238—264 ;  8.  C.  3  Moore,  600.)  May2i. 

When  a  party  takes  an  aasignment  of  lease  by  way  of  mortgage  as  a        L  ^^  J 
security  for  money  lent,  the  whole  interest  passes  to  him,  and  he 
beoomes  liable  on  the  covenant  for  payment  of  rent,  though  he  has 
never  occupied,  or  become  possessed,  in  fact. 

Covenant.  The  declaration  stated,  that  the  plaintiff,  by 
indenture  of  Ist  November,  1808,  demised  to  W.  Marsham 
certain  tenements,  to  hold  to  W.  Marsham  and  his  assigns  from 
29th  September  then  last  past,  for  the  term  of  eleven  years 
wanting  twenty-one  days,  yielding  to  the  plaintiff  the  clear 
yearly  rent  of  150Z.,  payable  quarterly  by  equal  portions ;  that 
'W.  Marsham  covenanted  for  himself  and  his  assigns  for  the 
payment  of  the  rent  during  his  term,  and  that  by  virtue  of  that 
indenture  he  entered  and  was  possessed ;  that  all  the  estate  and 
interest  of  W.  Marsham  in  the  premises  *afterwards  became  [•289] 
vested,  by  assignment,  in  the  defendants,  who,  thereupon, 
entered  and  became  possessed ;  and  that  on  the  24th  of  June, 
1818,  1501.  became  due  for  a  year's  rent  of  the  premises,  and 
continued  unpaid,  and  so  the  defendants  had  refused  to  keep 
the  covenant  so  made  by  W.  Marsham  for  himself  and  his 
assigns.  The  defendants  pleaded,  that  all  the  right,  title, 
interest,  term  and  terms  of  years  then  to  come  and  unexpired, 
property,  profit,  claim,  and  demand  whatsoever  of  W.  Marsham, 
of,  in,  and  to  the  premises,  by  assignment  thereof  legally  made, 
did  not  come  to,  and  vest  in,  the  d,efendants  in  manner  alleged. 
A  special  verdict  found,  that  after  the  making  of  the  lease,  and 
during  the  term,  by  indenture  of  18th  July,  1812,  between 
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Williams  W.  Marsham  of  the  one  part,  and  Beachcroft,  since  deceased^ 
BoBAKQUET.  A^^d  tho  defendants,  of  the  other  part,  under  the  hand  and  seal 
of,  and  duly  executed  by,  W.  Marsham  [reciting  an  indenture 
of  lease  of  let  September,  1807,  between  H.  Thompson  and 
W.  Marsham,  whereby  H.  Thompson  demised  to  W.  Marsham  a 
certain  messuage  and  land,  for  the  term,  and  at  the  rent,  and 
subject  to  the  covenants  therein  mentioned;  and  also  reciting 
the  lease  in  the  declaration  mentioned ;  and  also  reciting  two 
bonds,  whereby  W.  Marsham  became  bound  with  T.  Marsham 
to  one  of  the  defendants  and  Beachcroft,  since  deceased,  in 
8,0002.,  conditioned  for  payment  of  1,500Z.  with  interest,  and  in 
2,00OL  conditioned  for  the  payment  of  1,000{.  with  interest ; 
and  that  2,5002.  was  then  due  from  W.  Marsham  to  the 
defendants  and  Beachcroft ;  and  that  for  the  better  securing  the 
repayment  thereof  and  interest,  W.  Marsham  had  agreed  with 
the  defendants  and  Beachcroft  to  assign  to  them  the  said  in 
part  recited  lease,  and  all  the  said  messuages,  lands,  and  here- 
ditaments, and  all  W.  Marsham's  estate,  right,  and  interest  in 
those  leases].  It  was  witnessed,  to  the  tenor  and  effect  following, 
[  *340  ]  namely,  that  in  consideration  of  the  *8um  of  2,600/.  due  from 
T.  and  W.  Marsham,  on  their  bonds,  to  the  defendants  and 
Beachcroft,  and  of  58.  paid  by  the  defendants  to  W.  Marsham, 
W.  Marsham  thereby  bargained,  sold,  assigned,  transferred,  and 
set  over  to  the  said  defendants  and  Beachcroft,  their  executors, 
administrators,  and  assigns,  as  well  the  said  indentures  of 
lease,  as  all  the  premises  thereby  demised  to  W.  Marsham  and 
his  assigns ;  and  also,  all  the  estate,  right,  title,  and  interest, 
term  and  terms  of  years  then  to  come  and  unexpired,  trust, 
property,  benefit,  claim,  and  demand,  whatsoever,  both  at  law 
and  in  equity,  of  him  W.  Marsham,  of,  in,  to,  or  out  of  the 
premises,  to  hold  to  the  defendants  and  Beachcroft  and  their 
assigns,  for  the  residue  of  the  term  then  unexpired  in  the  same, 
in  as  large,  ample,  and  beneficial  a  manner,  to  all  intents  and 
purposes,  as  \V.  Marsham  could  have  enjoyed  the  same,  together 
with  the  indentures  of  lease,  subject  to  the  rents  and  covenants 
reserved  by  the  lease;  and,  also,  subject  to  the  proviso  and 
agreement  for  redemption  of  the  premises  thereinafter  mentioned* 
Provided,  that  if  W.  Marsham  should  pay  the  defendants  and 
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Beachcroft  2,5002.  with  interest,  on  18th  July  then  next,  with-    Williams 

out  deduction,  then  the  defendants  and  Beachcroft  should,  upon    bobanquet. 

the  request  of  W.  Marsham,  his  executors,  administrators,  or 

assigns,  re-convey  and  re-assign    the    premises   to  him,  his 

executors,  administrators,  or  assigns.    Then  followed  covenants 

from  W.  Marsham  to  pay  the  2,6002.,  that  the  lease  was  a  valid 

lease,  and  that  he  had  a  right  to  convey :  with  a  proviso,  that  if 

the  2,6002.  remained  unpaid,  the  defendants  and  Beachcroft 

might  enter  into,  hold,  and  occupy  the  premises  to  their  own 

use,  for  the  remainder  of  the  term,  free  of  all  charges  and 

incumbrances  made  by  W.  Marsham,  or  any  claiming  under 

him.   Then  followed  a  covenant  for  further  assurance,  in  default 

of  payment ;  and  an  agreement  that,  until  default,  W.  Marsham 

might  occupy  the  *premises,  without  disturbance  by  Beachcroft      [  •241  ] 

and  the  defendants.    The  special  verdict  further  stated,  that 

the  said  last-mentioned  indenture  was,  immediately  after  its 

execution  by  W.  Marsham,  delivered  to  the  defendants  and 

Beachcroft,  who  accepted  the  same;  that,  at  the  time  of  the 

delivery  thereof,  W.  Marsham  was  indebted  to  the  defendants 

and  Beachcroft,  as  therein  was  mentioned,  and  did  not  pay 

them  the  2,6002.  and  interest  specified,  at  the  time  and  place 

and  in  manner  appointed,  and  that  the  same  remained  unpaid 

at  the  commencement  of  the  suit ;  and  that  the  defendants  and 

Beachcroft  did  not,  nor  did  any  of  them,  at  any  time,  actually 

enter  into,  or  become  possessed  of,  the  demised  premises.    But 

whether,  upon  the  whole  matter,  all  the  estate,  right,  title, 

interest,  term  of  years  then  to  come  and  unexpired,  property, 

profit,  claim,  and  demand  whatsoever  of  W.  Marsham,  in  the 

demised  premises,  by  assignment  legally  made,  did  vest  in  the 

defendants  and  Beachcroft,  the  jury  were  ignorant :  if  it  did, 

they  found  for  the  plaintiff ;  if  not,  for  the  defendant. 

This  special  verdict  was  argued  in  Hilary  Term,  1819,  at 
Serjeants'  Inn  Hall,  before  ten  Judges,  (Best,  J.  who  had 
formerly  argued  the  cause  on  demurrer  in  the  Common  Pleas, 
and  Richardson,  J.  being  absent,)  by  Vaughan,  Serjt.  for  the 
plaintiff,  and  Bosanquet,  Serjt.  for  the  defendant. 


VaughaUy  Serjt.  for  the  plaintiff. 


«    «     « 
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WiLLiAMB    Dallas,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 


«. 


BoBANQUET.       Tho  quostion,  which  arises  on  this  special  verdict,  is,  whether, 
[  255  ]       under  the  facts  stated,  the  defendants  took  all  the  estate  and 
interest  of  the  original  lessee,  by  his  assignment  of  the  whole 
term  of  the  lease,  having  taken  such  assignment  as  a  secority 
for  the  repayment  of  a  sum  of  money  lent,  and  the  defendants 
never  having  actually  occupied,  or,  in  fact,  become  possessed. 
[  •256  ]      *And,  first,  it  will  be  proper  to  refer  to  the  nature  of  such  an 
estate,  as  between  the  lessor  and  the  lessee.    The  definition  by 
Littleton,  s.  58,  p.  48  b.,  is,  ''  tenant  for  term  of  years  is  where 
a  man  letteth  lands  or  tenements  to  another,  for  term  of  certain 
years,  after  the  number  of  years  that  is  accorded  between  the 
lessor  and  the  lessee ;  and  when  the  lessee  entereth  by  force  of 
the  lease,  then  is  he  tenant  for  term  of  years ; "  and  the  latter 
words  have  been  relied  on,  as  shewing  that  entry  is  necessary 
to  constitute  a  tenant  for  term  of  years,  the  words  being  "  and 
when  the  lessee  entereth  by  force  of  the  lease,  then  is  he  tenant 
for  term  of  years."    As  connected  with  the  58th  section,  the  69th 
is  also  to  be  attended  to,  which  is  in  these  words :  "  And  it  is  to 
be  understood,  that  in  a  lease  for  years,  by  deed  or  without  deed, 
there  needs  no  livery  of  seisin  to  be  made  to  the  lessee,  but  he 
may  enter  when  he  will  by  force  of  the  same  lease."  In  Littleton, 
s.  66,  this  is  still  further  explained,  and  it  is  said, "  Also,  if  a  man 
letteth  land  to  another  for  term  of  years,  albeit  the  lessor  dieth 
before  the  lessee  entereth  into  the  tenements,  yet  he  may  enter  into 
the  same  tenements  after  the  death  of  the  lessor,  because  the 
lessee,  by  force  of  the  lease,  hath  right  presently  to  have  the  tene- 
ments according  to  the  form  of  the  lease ; "  and  "  the  reason  (says 
Lord  Coke)  is,  because  the  interest  of  the  term  doth  pass  and  vest 
in  the  lessee  before  entry ;  and,  therefore,  the  death  of  the  lessor 
cannot  devest  that  which  was  vested  before;"  but,  **  true  it  is," 
he  says,t  ''that,  to  many  purposes,  he  is  not  tenant  for  years 
until  he  enter :  as  a  release  made  to  him  is  not  good  to  him  to 
encrease  his  estate  before  entry ;  but  he  may  release  the  rent 
reserved  before  entry  in  respect  of  the  privity ; "  and,  "  the  lessee 
before  entry  hath  an  interest,  interesae  tenniniy  grantable  to 
[  *257  ]      another."    In  ^Littleton,  s.  469,  the  distinction  is  taken  between 

t  Co.  Litt  46  b. 
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an  interest  in  the  term,  and  actual  possession  of  the  land  ;  and  Williams 
it  is  said,  "  If  the  lessor  release  to  the  lessee  all  his  right,  &c.  bosan'qubt. 
before  that  the  lessee  had  entered  into  the  same  land  by  force  of 
the  same  lease,  such  release  is  void ;  for  that  the  lessee  had  not 
possession  in  the  land  at  the  time  of  the  release  made,  but 
only  a  right  to  have  the  same  land  by  force  of  the  lease."  And 
this  is  explained  by  Lord  Coke  in  his  comment,  who  says,  '*  A 
release,  which  enures  by  way  of  enlarging  an  estate,  cannot  work 
without  a  possession ;  "  but,  taking  the  distinction  between  the 
estate,  the  land,  and  the  interest  in  the  term,  he  adds,  that  a 
release  before  entry  shall  extinguish  the  rent ;  and,  in  further 
commenting  on  the  words  of  Littleton,  that  the  lessee  had  only 
a  right  to  have  the  land  by  force  of  the  lease,  he  says,  by  this 
''  is  not  to  be  understood,  that  he  hath  but  a  naked  right,  for 
then,  he  could  not  grant  it  over ;  but,  seeing  he  hath  interesse 
termini  before  entry,  he  may  grant  it  over,  albeit  for  want  of 
an  actual  possession,  he  is  not  capable  of  a  release  to  enlarge 
his  estate."  And  so,  by  Lord  Holt,  in  Cook  v.  Harri8,i  "  the 
assignee  has  the  estate  in  him  before  entry,  though  not  to 
bring  trespass,"  that  being  an  action  founded  upon  posses- 
sion; but  as  between  lessor  and  lessee,  with  respect  to  rent, 
this  reason  does  not  apply,  for,  the  right  to  the  rent  and  the 
liability  to  pay,  vest  by  the  lease  and  not  by  the  occupation. 
Li  Bellasia  v.  Burbrick,l  it  is  laid  down,  "  in  debt  for  rent  upon 
a  lease  at  will,  the  plaintiff  must  shew  an  occupation,  for,  the 
rent  is  only  due  in  respect  thereof,  and,  therefore,  it  must  appear 
to  the  Court  when  the  lessee  entered,  and  how  long  he  occupied ; 
but,  in  debt  for  rent  upon  a  lease  for  years,  the  plaintiff  need  not 
set  *forth  any  entry  or  occupation ;  for,  though  the  defendant  [  •258  ] 
neither  enters  nor  occupies,  he  must  pay  the  rent,  it  being  due 
by  the  lease  or  contract,  and  not  by  the  occupation."  The  same 
is  reported  in  1  Lord  Baymond,  171,  and,  as  concerns  the  present 
point,  in  these  terms,  "  In  cases  of  leases  for  years,  the  rent 
becomes  due  by  the  lease,  and  not  from  the  entry,  and  there  is 
no  need  to  aver  occupation,  because,  the  lessee  is  liable  to  pay 
the  rent,  whether  he  occupies  or  not,  but,  in  cases  of  leases  at 

t  1  Ld.  Baym.  367.  t  1  Salk.  209. 
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WiLLiAHB  will,  occupation  must  be  averred."  The  doctnae  in  Co.  Litt., 
BoBANQUET.  &nd  the  cases,  to  which  I  have  ahready  referred,  are  in  point  to 
shew,  that  actual  possession  is  not  necessary  to  render  the  lessee 
liable,  under  the  lease,  to  payment  of  rent,  and  this  leads  to  the 
question,  whether  there  be  any  difference  in  this  respect  between 
the  lessee  and  his  assignee,  or,  as  in  this  case,  an  assignee  taking 
an  assignment  by  way  of  security  for  a  debt.  And,  first,  in  the 
case  of  an  absolute  assignment,  it  seems  difficult,  on  principle, 
to  understand  on  what  the  distinction  can  rest :  for,  if,  by  assign- 
ment, the  lessee  may  grant  to  another  all  his  interest  in  the 
term,  and,  by  acceptance  of  such  assignment,  the  assignee 
takes  all  the  interest,  which  the  assignor  had  in  the  premises ; 
and  if  the  assignor  were  liable  before  entry,  or  without  entry, 
to  which  the  authorities  fully  go,  it  seems  necessary  to  follow, 
that  the  assignee  of  the  lessee  is  liable  in  the  same  way.  But, 
the  form  of  the  declaration  in  such  actions  has  been  resorted  to, 
and  the  allegation  of  entry  and  possession,  it  is  said,  is  to  be 
taken  as  an  allegation  of  fact,  not  a  conclusion  of  law,  and, 
therefore,  shewing  entry  and  possession  to  be  necessary.  That 
this  allegation  may  be  matter  of  fact  or  of  law,  and,  that  this  will 
depend  upon  the  nature  of  the  subject,  is  not  to  be  denied  ;  but 
the  question  is,  how  they  are  to  be  taken  in  cases  like  the 
[  'ZoQ  ]  present  ?  If  this  question  were  altogether  *new,  they  would 
constitute  allegation  of  fact,  with  those  who  think  entry  neces- 
sary, of  law,  with  those  who  think  possession  the  legal  effect 
of  the  assignment;  so  that  it  would  still  come  round  to  the 
general  question,  whether  actual  entry  and  possession  be  neces- 
sary :  but  to  say  that  they  are  necessary,  because  such  is  the 
form  of  the  declaration,  is,  in  effect,  to  beg  the  question;  as 
the  argument  turns  in  a  circle,  when  it  is  said,  entry  and  pos- 
session are  necessary,  because  the  declaration  so  alleges,  and, 
because  they  are  necessary,  the  declaration  does  so  allege.  In 
Cook  V.  Harris,  which  was  an  action  of  debt  for  rent  against  the 
assignee  of  a  term,  the  declaration  contained  no  averment  of 
entry  and  possession ;  and  Lord  Holt  said,  that  the  ancient 
method  of  pleading  assignments  was,  virtute  cnjus  the  assignee 
entered  and  was  possessed,  but,  that  this  method  was  now  dis- 
used, for,  the  assignee  had  the  estate  in  him  before  entry.    But, 
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in  Eaton  v.  Jaque8,\  this  is  denied  by  Mr.  Justice  Bullbr,  who    Williams 
says,  Lord  Holt  is  mistaken,  for  that  he  (Mr.  Justice  Buller)  bobanquet. 
lias  looked  into  the  precedents,  and  they  always  allege,  virtute 
cujuB  the  assignee  entered  and  was  possessed.    Be  it,  therefore, 
that,  in  this  respect,  Lord  Holt  was  mistaken;    though  the 
declaration  in  the  case  before  him  contains  no  such  averment, 
either  as  to  the  original  lessee,  or  the  assignee  of  the  lessee ; 
still  Lord  Holt's  authority,  in  point  of  opinion,  remains  precisely 
the  same,  namely,  that  such  averment  is  not  necessary,  being 
only  what  the  law  would  imply,  opposed  certainly  by  that  of 
Mr.  Justice  Bulleb.   And,  admitting  Mr.  Justice  Buller  to  have 
been  right  as  to  the  fact,  that  all  declarations,  before  and  since 
the  particular  case,  contained,  and  still  contain,  this  allegation, 
it  would  equally  leave  the  question  unsettled,  of  which  descrip- 
tion the  allegation  is  to  be  considered,  whether  as  matter  of  fact 
or  matter  of  law ;  no  case  *having  been  cited  in  which,  these      [  *260  ] 
words  having  been  traversed,  the  traverse  has  been  held  good ; 
and,  it  will  immediately  be  seen,  the  only  case  decided  is  the 
other  way.     That  case  is  the  case  of  Walker  v.  Reevea^l  and 
it  was  covenant  for  rent  reserved  upon  a  lease,  by  an  assignee  of 
the  reversion  against  an  assignee  of  the  original  lessee.    The 
defendant  pleaded  two  different  pleas.    The  first  was  demurred 
to.    In  the  second  he  stated,  that  before  the  rent  in  question 
became  due,  he  assigned  all  the  estate,  title,  interest  and  term  of 
years,  which  he  then  had  to  come  in  the  premises,  to  one  Eiggs ; 
by  virtue  of  which  assignment  Biggs  entered,  and  was,  and  still 
is,  possessed  thereof,  &c.   To  this  plea  the  plaintiff  replied,  that, 
at  and  after  the  time  when  the  rent  in  question  became  due,  the 
defendant  remained  and  continued  in  possession  of  the  premises, 
without  this,  that  the  said  Biggs,  at  any  time  before  the  rent 
became  due  and  in  arrear,  entered  the  premises,  and  was  pos- 
sessed thereof.    The  defendant  demurred  to  this  replication,  and 
shewed  for  cause,  that  the  plaintiff  had  therein  traversed,  and 
attempted  to  put   in  issue,  matter  of  law  only,  and  not  any 
matter  traversable  or  issuable.    The  Court  took  time  to  consider, 
and  Lord  Mansfield  said,  that  they  did  not  enter  into  the  merits 
of  the  first  plea,  for  that  they  were  unanimous  in  thinking  that 
t  Dougl.  444.  t  DougL  461,  n. 


592  1819.    C.  P.    1  BROD.  &  B.  260—261.  [b.b. 

Williams  the  replication  to  the  second  was  not  good,  unless  it  had  gone 
BosANQusT.  farther,  and  charged  the  second  assignment  to  have  been  fraudu- 
lent. By  the  assignment,  the  title  and  possessory  right  passed, 
and  the  assignee  became  possessed  in  law.  This  case  is  by  no 
means  like  Eaton  v.  Jaqii€8,\  for  the  assignment  there,  being  a 
mortgage  from  the  nature  of  the  transaction,  it  was  not  an 
assignment  to  this  purpose;  it  was  a  mere  security.  Taking 
it  then,  that  the  assignee  is,  after  acceptance  of  the  assignment, 
[  •261  ]  liable  without  entry  and  possession,  Eaton  v.  Jaques  *will  stand 
on  its  own  peculiar  ground,  which  is,  that  an  assignment  of  a 
lease  taken  by  way  of  pledge  or  security,  differs,  in  this  respect, 
from  an  absolute  assignment,  so  that  entry  and  possession  are 
necessary  to  make  such  assignee  liable.  On  the  other  hand, 
three  cases  in  equity  have  been  cited  precisely  similar  to  the 
present  case.  In  the  case  of  Sparkes  v.  Smith,l  the  Court 
refused,  on  bill,  to  compel  an  assignee  of  a  term  on  mortgage  to 
discover  his  assignment ;  the  object  of  the  lessor  in  requiring  it, 
being,  to  make  the  assignee  liable  to  the  covenants  of  the  mort- 
gagor, although  he  had  not  taken  actual  possession  of  the 
premises.  The  Court  said,  it  was  the  mortgagee's  folly  to  take 
an  assignment  of  the  whole  term,  whereby  he  subjected  himself 
to  the  covenants  in  the  original  lease,  instead  of  taking  a  deriva- 
tive lease  of  all  the  term,  but  a  month,  week,  or  day ;  yet,  as  he 
was  only  mortgagee,  and  never  in  possession,  they  would  not 
assist  the  plaintiff,  but  left  him  to  recover  at  law  as  well  as  he 
could.  In  Pilkington  v.  Shalkr,^  lOOZ.  were  lent  by  way  of 
mortgage  upon  an  assignment  of  a  building  lease,  and  the 
mortgagee  never  entered  or  took  possession,  but  lost  the  money 
lent.  The  defendant  in  equity  having  recovered  against  the 
mortgagee,  as  assignee,  the  rent  reserved  on  the  lease,  the  bill 
was  to  be  relieved  against  the  recovery  at  law ;  and  the  Court 
dismissed  it,  saying,  the  mortgagee  was  ill  advised  to  take  an 
assignment  of  the  whole  term.  In  both  cases  the  principle  of 
law,  that  an  assignee  of  a  whole  term  is  subject  to  the  covenants 
of  the  original  lease,  is  fully  admitted.  The  different  event  of 
the  application  arose,  merely,  from  the  parties  having  changed 

t  Dougl.  444.  t  2  Vem.  275. 

§  2  Vern.  374. 


▼OL.XXI.]     1819.    C.  P.     1  BROD.  &  B.  261—263.  593 

sides  on  the  applications  to  thet  Court.  *The  third  case,  Williams 
Iaicos  v.  Comerfordyl  was  bill  by  executors  of  lessor  against  the  bosanqubt. 
depositary  of  a  lease  to  secure  a  debt,  for  specific  performance  of  [  ♦262  ] 
a  covenant  in  the  lease  to  rebuild  houses.  Lord  Thurlow  said 
it  was  no  matter  whether  the  defendant  took  the  lease  as  a 
pledge  or  as  a  purchase,  he  could  not  take  the  estate  without 
taking  the  burthen.!  The  case  of  Eaton  v.  Jaques  stands,  then, 
as  a  single  case,  opposed  as  I  have  stated  ;  but,  if  there  were  no 
authority  against  it,  is  it  upon  principle  to  be  supported  ?  The 
assignment  of  a  lease  for  the  whole  term,  whether  absolute,  or 
subject  to  a  proviso  for  re-assignment  in  a  certain  event,  is,  as 
far  as  concerns  the  interest  to  be  transferred,  precisely  the  same; 
and  the  assignment,  as  in  the  present  case,  is  of  all  the  right, 
title,  and  interest,  of  the  assignor  in  the  lease  assigned.  So 
completely  does  the  interest  pass  from  the  one,  and  vest  in  the 
other,  that  there  is  a  covenant  to  re-assign  when  the  money  shall 
be  repaid.  The  whole  interest  is  therefore  assigned,  and  the 
whole  is  to  be  re-assigned.  It  vests  then  absolutely,  till  such  re- 
assignment, in  the  party  who  is  to  re-assign ;  and  is  not  less 
absolute,  because,  by  agreement  between  the  immediate  parties, 
to  which  the  lessor  is  no  party,  the  assignor  may,  in  an  event 
which  may  or  may  not  happen,  entitle  himself  to  a  re-conveyance 
by  the  money  being  repaid.  In  the  intermediate  time,  or  till 
such  re-assignment,  the  assignee  stands  in  the  situation  of  the 
assignor,  and  is,  as  against  the  lessor,  subject  to  all  the  liabilities 
created  by  the  lease ;  and,  if  the  one  were  liable  without  entry 
and  possession,  the  other  is  equally  so ;  and,  that  the  former 
would  be  liable,  has,  I  conceive,  been  fully  shewn.  But, 
in  this  case,  as  it  seems  to  me,  there  can  be  no  doubt 
whatever ;  for,  here,  the  special  verdict  finds,  that  the  *money  [  •263  ] 
was  not  paid  on  or  before  the  day  when,  if  not  paid,  the 
assignment  was  to  become  absolute :  it  did,  therefore,  become 
absolute  ;  so  that  this  is,  strictly,  the  case  of  an  absolute  assign- 
ment, and  subject,  therefore,  to  all  the  rules  which  affect  it  as 
such.  It  has  been  further  said,  that  there  is  no  privity  of 
estate,  because  possession  was  not  taken ;  nor  privity  of  contract, 

t  Powell  on  Mortgagee,  c.  iv.  p.         J  1  Ves.  jun.  235  [overruled,  see 
80,  Ist  ed.  vol.  L  pp.  233,  23d,  4th  ed.      Cox  r.  Bishop  (1857)  26  L.  J.  Ch.  389]. 
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Williams  in  respect  of  which  the  original  lessee  would  be  liable  without 
BosANQUET.  possession.  But  it  is  not  so ;  for  there  is  privity  of  estate,  if 
legal  possession,  that  is,  acceptance  of  the  thing  assigned  by 
acceptance  of  the  assignment,  be  equivalent  to  actual  entry, 
which  it  is,  if  there  be  justness  in  the  observations  already 
made ;  and,  even  as  to  privity  of  contract,  there  is  such  privity 
also,  for  the  contract  of  the  lessor  is  with  the  lessee  and  his 
assigns,  and  the  defendants  here  are  the  assigns  of  the  lessee : 
it  is,  therefore,  a  contract  between  the  lessor  and  the  assignee, 
that  is,  in  this  case,  between  the  plaintiff  and  the  defendants. 
The  cases  of  bankruptcy,  which  have  been  alluded  to,  stand  on 
a  different  ground.  In  the  case  of  actual  acceptance,  assignees 
would,  of  course,  be  liable,  and  they  may  accept  without  entry  ; 
but  the  assignment  is  not  compulsory  on  them  to  take :  if 
they  do  not  take,  they  will  not  be  liable,  notwithstanding  the 
assignment ;  but,  if  they  elect  to  take,  then  it  is  their  taking, 
but  not  singly  by  the  assignment :  they  become  liable  as  as* 
signees.  To  the  cases  of  WesterdeU  v.  DcUef  and  Stone  v. 
Evans,  I  it  will  be  sufficient  merely  to  refer,  as  shewing  the 
disapprobation  which  Lord  Ebnton  entertained  and  expressed  of 
the  decision  in  Eaton  v.  Jaques;  and  to  this  it  is  hardly 
necessary  to  add,  what  is  well  known,  that  it  did  not  meet  with 
the  approbation  of  the  profession  at  large,  at  the  time.  Re- 
maining, however,  as  an  authority,  though  a  single  authority, 
when  this  present  case  came  before  this  Court  on  demurrer, 
I  •264  1  it  was  *directed  by  the  late  Chief  Justice  to  be  turned  into  a 
special  verdict,  that  we  might  have  it  argued  before  all  the 
judges,  and  collect  their  opinion  on  the  point.  This  has  accord- 
ingly been  done ;  and  we  have  authority  to  say,  that,  in  the 
opinion  of  a  great  majority,  Eaton  v.  Jaques  is  not  to  be  con- 
sidered as  having  been  rightly  decided.  This  case  being  there- 
fore removed  out  of  the  way,  and  the  law  being  otherwise  clear, 
the  consequence  is,  that  the  plaintiff  is  entitled  to  judgment. 

My  brother  Richardson  not  having  been  present  at  the  argu- 
ment, declines  giving  any  opinion. 

t  7  T.  E.  306,  312.  %  WoodfaU'e  L.  &  T.  c.  3,  b.  15. 
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LOED  EIVEES  v.  PEATT  and  TEOWBEIDGE.         J^^^^^ 

(1  Brod.  &  Bing.  265—269;  S.  C.  3  Moore,  582.)  '!^  ' 

In  a  cause  conoeming  rights  of  chace,  involving  documentary  evidence        [  ^^^  ] 
of  great  length  and  antiquity,  together  with  much  oral  testimony,  the 
Court  would  not  grant  a  trial  at  bar,  a  new  trial  having  recently  been 
refused  in  K.  B.,  where  another  defendant,  who  had  contested  the 
same  rights,  had  obtained  a  verdict. 

Tms  was  an  action  of  trespass,  for  breaking  and  entering 
the  plaintiff's  chace,  and  killing  deer  therein.  The  defendant 
pleaded  not  guilty;  and  the  question  to  be  tried,  was,  whether 
certain  lands  in  the  parish  of  ToUard  Eoyal,'in  Wiltshire,  were 
within  the  chace  called  Cranbom  Ghace.  In  a  former  case, 
of  Lord  Rivers  v.  King  \  a  jury,  after  a  trial  that  lasted  two 
days,  had  decided,  that  lands  in  the  parish  of  Alvediston, 
in  Wiltshire,  were  not  within  Cranborn  Chace ;  and  the  *Court  [  *266  ] 
of  King's  Bench  had,  after  a  very  long  argument,  refused  to 
send  the  case  down  to  a  new  trial,  being  satisfied  that  the 
finding  of  the  jury  was  right. 

Lens,  Serjt.  in  the  last  Term,  had  obtained  a  rule  nm 
for  a  trial  at  bar  in  the  present  case,  on  the  following  grounds. 
Two  boundaries,  he  said,  were  ascribed  to  Cranborn  Chace; 
and  the  question  was,  which  of  these  boundaries  constituted 
the  proper  Umit.  The  inward  boundary  comprised  a  space  of 
about  16,000  acres,  the  outward  boundary  was  nearly  100  miles 
in  circumference,  and  there  had  been  constant  disputes  between 
the  proprietors  of  land  situated  between  these  two  boundaries, 
and  the  owner  of  the  chace;  the  land  owners  contending, 
that  the  rights  of  chace  extended  not  beyond  the  inward 
boundary ;  the  chace  owner  asserting  his  right  to  deer  pasture 
over  the  whole  space  between  the  two  boundaries.  It  had 
been  contended,  that  all  the  lands  in  Wiltshire  were  without 
the  inward  boundary.  The  learned  Judge  who  presided  at  the 
trial  of  Lord  Rivera  v.  King,  had  solved  the  difficulty,  by  sup- 
posing, in  his  charge  to  the  jury,  that  the  space  between  the 
two    boundaries  was  purlieu,  which  is  defined    by  the  older 

t  Decided  in  Trinity  Term,  1818,  E.  B. 

Q  Q  2 
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RivEBs  authorities  to  be  the  disafforested  ambit  of  a  forest,  over  which 
PbItt.  the  owner  of  the  forest  has  no  other  right,  than,  by  himself 
and  his  keepers,  to  pursue  the  deer  which  escape  out  of  his 
forest.  This  solution  of  the  difficulty  was  perfectly  new.  [The 
learned  Serjeant  here  went  at  great  length  into  the  evidence 
on  the  former  trial,  to  shew,  that  the  locus  in  quo  could  not  be 
purlieu.]  He  then  stated,  that  no  trial  at  bar  had  been  asked 
in  the  first  cause,  because  this  solution  of  the  difficulty  was 
not  anticipated;  that  the  whole  question  of  the  extent  of  the 
chace  rights  was  involved  in  such  ambiguity,  and  depended 
on  the  construction  of  so  many  documents,  on  which  it  was 
scarcely  possible  to  suppose  a  jury  competent  to  form  an  opinion, 
that  the  case  could  not  be  tried  fairly  in  any  shape,  but  by 
[  *267  ]  a  trial  at  *bar.  Many  of  the  documents  went  back  as  far  as 
600  years.  A  special  verdict,  or  case,  as  it  must  contain  all 
this  mass  of  documentary  evidence,  mixed  up  with  statements 
of  witnesses,  would  be  so  long,  as  to  take  up  more  of  the  time 
of  the  Court  than  a  trial  at  bar ;  besides,  if  such  verdict  were 
imperfectly  drawn  up,  the  question  could  not  be  tried,  and  to 
state  the  case  accurately,  would  be  in  effect  to  solve  the 
difficulty ;  so  that  it  did  not  appear  how  a  special  verdict  or  case 
could  be  drawn  up.  If  it  could  be  done  correctly,  it  would 
put  the  one  or  the  other  party  out  of  court.  If  an  objection 
were  made  to  the  direction  of  the  Judge  who  tried  the  cause, 
the  whole  evidence  must  be  stated  for  the  Court,  and  there 
again  the  same  difficulties  occurred  as  before.  If  a  bill  of  ex- 
ceptions were  tendered,  it  must  be  put  on  record,  and  would 
go  to  the  Court  of  King's  Bench,  who  would  be  inclined  to 
support  their  former  judgment.  He  did  not  ask  for  a  trial  at 
bar,  on  account  of  the  magnitude  of  the  interests  at  stake, 
or  on  account  of  the  number  of  witnesses  and  documents  to  be 
examined ;  but,  because  an  effectual  trial  could  not  be  had  in 
any  other  way,  as  it  could  not  be  supposed,  that  a  jury,  of 
whatever  probity,  would  be  competent  to  weigh  the  various 
and  difficult  testimony,  which  would  be  laid  before  them  from 
the  transactions  of  500  years  past. 

PeUf  Serjt.  now  shewed  cause  against  the  rule,  and  con- 
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tended,  that  the  magnitude  of  the  interests  at  stake,  and  the  Bitebb 
amount  of  evidence  to  be  examined,  were  not  sufficient  causes  pbatt. 
for  granting  a  trial  at  bar,  which  was  entirely  in  the  discretion 
of  the  Court.  The  only  ground  was  difficulty  in  point  of  law ; 
and  how  could  it  be  said,  that  there  was  any  difficulty  here, 
when  the  Court  of  King's  Bench,  after  a  most  patient  hearing, 
had  refused  to  send  down  to  a  second  trial,  a  case,  in  which 
the  same  rights  were  contested. 

Lens  having  been  heard  in  support  of  his  rule,  [  268  ] 

Dallas,  Ch.  J.  delivered  judgment : 

This  is  a  subject  very  extensive  in  its  nature.  I  do  not 
mean  to  underrate  its  difficulty;  but  the  merits,  as  to  the 
present  application,  lie  within  a  narrow  compass.  An  appli- 
cation for  a  trial  at  bar  is  at  all  times  within  the  discretion  of 
the  Court,  and  it  is  impossible  to  say,  precisely,  what  circum- 
stances will  entitle  a  party  to  such  a  trial;  but  this  I  may 
say,  that  such  a  mode  of  proceeding  is  never  conceded  lightly, 
because,  without  considering  the  inconvenience  arising  from 
it  to  the  Court,  which  I  trust  will  never  weigh,  it  delays  the 
other  suitors,  and  is  necessarily  productive  of  the  most  heavy 
expense;  the  application,  therefore,  should  be  made  on  strong 
grounds.  I  am  not  aware  of  any  case  similar  to  the  present ; 
but  we  are  not  now  called  upon  to  consider  before  trial  had, 
whether  on  the  ground  of  the  magnitude  or  difficulty  of  the 
case,  we  shall  grant  a  trial  at  bar.  That  season  has  gone  by ; 
a  trial  of  these  same  rights  has  been  had,  and  therefore  we  are 
now  to  see  if  there  are  any  other  grounds  on  which  we  can 
comply  with  this  request.  It  is  said,  that  no  application  was 
made  in  the  first  instance,  because  the  solution  of  the  difficulty 
started  by  a  learned  Judge,  now  no  more,  had  not  been  anti- 
cipated ;  and  my  learned  brother  called  that  solution  a  novelty. 
Taking  it  to  have  been  so  at  the  time  when  it  was  delivered  by 
the  learned  Judge  at  Nisi  Prius,  it  ceased  to  be  so,  after  the 
arguments  for  a  new  trial.  On  what  ground,  then,  can  a  trial 
at  bar  be  demanded  here,  when  another  Court,  in  a  question 
concerning  the  same  rights,  would  not  so  much  as  grant  a  new 
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RivsBs  trial  ?  If  it  be  necessary,  a  bill  of  exceptions  may  be  tendered ; 
pbatt.       that,  we  are  told,  most  be  put  on  record,  and  go  to  the  CJourt  of 

King's  Bench,  which  will  be  inclined  to  abide  by  its  former 
[  '269  ]      decision.     If  so,  there  is  *the  power  of  bringing  error  to  the 

House  of  Lords,  where  the  decision  must  be  final.    Upon  the 

whole,  I  think  no  grounds  have  been  laid  for  granting  a  trial 

at  bar. 

Pabk,  J. : 

I  am  of  the  same  opinion.  All  the  grounds  urged  for  a 
trial  at  bar  are  insufficient.  The  alleged  novelty  of  the  solution, 
started  by  a  learned  Judge,  does  not  come  with  a  good  grace, 
after  two  days  of  laborious  investigation  and  patient  hearinc^ 
at  Salisbury.  No  doubt  the  opinion  was  a  novelty  when  it  was 
first  started,  but  it  was  no  longer  so,  after  having  been  can- 
vassed four  days  in  the  Court  of  King's  Bench.  Whatever 
difficulty  there  may  be  in  the  case,  it  has  been  lessened  by  that 
discussion  in  the  King's  Bench ;  and  though  there  might  have 
been  a  reason,  in  a  case  of  such  great  antiquity,  for  applying  for 
a  trial  at  bar  in  the  first  instance,  there  can  be  none  now.  My 
brother  Bichardson  concurs  with  us  in  opinion,  and  has  de- 
sired me  to  express  this  in  his  absence. 

BuBBouGH,  J.  concurred. 

Rule  discharged^ 


jgjj^  HULL  V.  PICKEESGILL  and  Other8.J 

j^ne  22.  (1  Brod.  &  Bing.  282—288 ;  S.  0.  3  Moore,  612.) 

The  house  of  the  plaintiff,  an  uncertificated  bankrupt,  was  broken  op^i 
[  282  ]  Qj^^  effects  acquired  by  him  subsequently  to  his  bankruptcy  taken  by 

the  defendants,  who  had  become  his  creditors  since  the  bankruptcy,  and 
did  not  know  who  were  the  assignees  under  the  bankruptcy.  The 
bankrupt  having  sued  the  defendants  in  trespass,  they  obtained,  after  a 
rule  for  plea,  a  surrender  of  the  assignees*  interest  in  the  effects  seized : 
Held,  that  this  was  a  ratification  of  the  seizure,  and  that  the  plaintiff 
coiild  not  recoyer. 

Tbespass  for  breaking  and  entering  plaintiff's  dwelling-house, 
making  a  disturbance  there,  forcing  his  locks,  and  carrying  away 

t  Bichardson,  J.  was  absent.  W.  226,  233. 

X  FosUr  V.  Bat€$  (1843)  12  M.  & 
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his  goods.  Pleas,  first,  not  guilty.  Second,  that  the  several 
supposed  trespasses  were  done  by  the  authority  of  an  Act  of 
Parliament,  *made  in  the  thirteenth  year  of  Elizabeth,  t  intituled, 
**An  Act  touching  orders  for  bankrupts."  Third,  that  the 
supposed  trespasses  were  done  by  virtue  of  an  Act  of  Par- 
liament made  in  the  first  year  of  James, t  intituled,  ''An  Act 
for  the  better  relief  of  the  creditors  against  such  as  shall 
become  bankrupts."  Beplication  to  the  second  and  third  pleas, 
de  injuria. 

On  the  trial  before  Dallas,  Gh.  J.  at  the  Middlesex  sittings 
after  Easter  Term  last,  it  appeared,  that  the  plaintiff,  an  un- 
certificated bankrupt,  convened  in  February  last,  the  creditors  to 
whom  he  had  become  indebted  since  his  bankruptcy,  and  pro- 
posed to  pay  them  five  shillings  in  the  pound,  if  they  would 
release  him  from  all  demands,  and  forbear  to  enquire  into  the 
reason  of  his  difficulties.  Upon  their  hesitating  to  accede  to 
this  proposal,  the  plaintiff  told  them  he  was  an  uncertificated 
bankrupt,  and  that  if  they  would  not  take  the  58.  in  the  pound 
they  would  have  nothing.  Thereupon  the  defendant  Pickersgill, 
a  creditor  to  the  amount  of  6002.,  arrested  the  plaintiff,  entered 
bis  house,  and,  with  the  assistance  of  the  other  defendants, 
seized  the  goods  for  the  general  benefit  of  those  interested.  The 
creditors  under  the  commission  of  bankruptcy  issued  against  the 
plaintiff,  being  informed  of  what  had  passed,  and  that  an  action 
had,  in  consequence,  been  commenced  against  the  defendants, 
empowered  the  assignees  to  surrender  to  the  defendants  all  the 
interest  which  the  assignees  had  under  the  commission,  in  the 
goods  in  question.  This  surrender  was  made  on  the  4th  of  May, 
after  a  rule  for  a  plea  had  been  given.  The  order  for  the  sur- 
render was  given  on  the  14th  of  April,  and  application  on  the 
subject  was  made  to  the  solicitors  of  the  assignees,  before  the 
present  action  was  commenced.  The  jury  found  a  verdict  for 
the  defendants. 


Hull 

V, 

PlGKBBS- 
OILL. 

[  ♦283  ] 


Vaughan^  Serjt.  on  a  former  day,  had  obtained  a  rule  *ni8i 
to  set  aside  this  verdict,  and  enter  a  verdict  for  the  plaintiff,  on 
the  ground,  that  an  uncertificated  bankrupt,  who  acquired  pro- 
+  0.  7.  t  C.  15. 


[  •284  ] 
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Hull  perty  after  his  bankruptcy,  had  a  sufficient  title  in  it  to  maintain 
FioKEBe*     trespass  against  all  the  world  but  his  assignees ;  that  the  sub* 

^'^'  sequent  assent  of  the  assignees,  to  the  trespass  in  this  case,  came 
too  late,  after  an  action  had  been  commenced;  that,  at  all  events, 
such  ratification  could  only  be  made  in  actions  of  contract,  as 
appeared  by  Lvcena  v.  Craufurdy\  and  that  the  assignees  them- 
selves were  only  entitled  to  break  the  bankrupt's  locks  by  virtue 
of  the  statute  of  21  Jac.  I.,t  which  did  not  apply  to  strangers. 

[After  argument :] 

[  286  ]      Dallas,  Ch.  J. : 

No  distinction  was  made  at  the  trial,  between  the  house  and 
the  property  in  it,  nor  was  it  shewn,  that  the  plaintiff  had  any 
freehold  in  the  house ;  and  the  ground  in  dispute  was  narrowed 
to  this,  whether  the  subsequent  adoption  by  the  assignees  of  the 
entry  and  seizure  made  by  the  defendants,  could  justify  them  in 
the  course  which  they  had  pursued.  What  then  are  the  facts 
of  this  case  ?  It  is  admitted,  that  the  property  in  question  is  not 
the  property  of  the  plaintiff,  but  of  his  assignees,  and  this 
appears  from  his  own  statement  made  to  the  subsequent  creditors. 
These  creditors,  hazarding  the  consent  of  the  assignees,  seize 
their  property,  and,  after  the  seizure,  apply  to  them  for  a  ratifi- 
cation of  what  had  been  done,  though,  at  the  time  when  it  was 
done,  it  was  not  known  who  were  the  assignees:  but  it  was 
known,  that  there  had  been  a  previous  bankruptcy,  and  that 
the  property  in  the  plaintiff's  possession  belonged  to  assignees ; 
and  those  assignees,  on  being  applied  to,  agree  to  sanction  the  con- 
duct of  the  defendants,  and  invest  them  with  the  rights  of  the 
assignees.  The  rule  of  law  is,  that  he,  for  whom  a  trespass  is 
committed,  is  no  trespasser  unless  he  agrees  to  the  trespass; 
but  if  he  afterwards  agrees  to  it,  his  subsequent  assent  has 
relation  back,  and  is  equivalent  to  a  command,  according  to 
the  well-established  maxim,  oninis  ratihabitio  retrotrahitur^  et 
numdato  priori  aquiparatur.  It  cannot  be  contended  here,  that 
the  assignees  themselves  had  not  a  right  to  seize  the  goods  in 

t  6  E.  B.  623  (3  Bos.  &  P.  75;  2         JO.  19,  a.  8. 
Bo8.  &  P.  N.  B.  269;  I  Taunt.  326). 
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qaestion,  and,  therefore,  by  *their  subsequent  assent,  they  have, 
in  effect,  commanded  the  act  complained  of.  But  it  has  been 
argued,  that  this  was  not  done  for  their  benefit  at  the  time. 
Every  presumption  is  to  be  made  against  a  plaintiff  such  as  this ; 
and  the  subsequent  application  to  the  assignees  for  their  assent, 
was  a  recognition  by  the  defendants,  as  well  of  the  assignees' 
interest  in  the  property,  as  that  these  interests  had  been  remem- 
bered in  the  seizure.  If  it  were  necessary  that  the  assignees 
should  have  had  an  interest  at  the  time  of  the  seizure,  such  an 
interest  is  clearly  established  by  the  evidence.  No  steps  were 
taken  to  defeat  it ;  and,  as  the  assignees  might  have  taken  ad- 
vantage of  what  was  done,  it  must  be  considered  as  having  been 
done  for  their  benefit,  at  the  hazard  of  their  transferring  that 
benefit  to  the  defendants  themselves. 


Hull 
r. 

PlCKEBS- 
GILL. 

[•287] 


Park,  J. : 

I  am  of  the  same  opinion,  and  chiefly  on  the  ground  of  rati- 
habitio.  That  doctrine  was  well  argued  in  Hagedom  v.  Oliver- 
»o7»,f  and,  it  was  there  urged,  that  the  rule  was  applicable  to 
torts  only,  and  not  to  contracts.  The  distinction  which  has  been 
urged  by  the  counsel  for  the  plaintiff,  was  also  taken  there,  in  a 
case  cited  from  the  year  books,!  concerning  the  seizure  of  a  heriot 
by  a  party  not  entitled.  In  that  case  it  was  said,  that,  if  the 
party  seized  the  beast  for  himself,  he  would  be  liable  in  trespass, 
but  if  he  did  it  for  the  lord,  or  said  nothing  at  the  time,  the  law 
allowed  the  lord  to  adopt  his  act.  In  the  present  case,  the  evi- 
dence amounts  to  an  adoption  equally  clear.  The  defendants  go 
to  the  plaintiff,  who  says  that  the  goods  are  not  his  property ; 
the  defendants  seize  them,  knowing  them  to  belong  to  the 
assignees,  and  taking  it  for  granted,  that  the  assignees  would  do 
what  they  ought  to  *do.  The  assignees  afterwards  fully  adopt 
the  act  of  the  defendants,  and  thereby  give  it  the  sanction  of  a 
prior  command. 

BUBROUGH,  J. : 

The  question  is,  whether  there  was  evidence  before  the  jury 
to  justify  this  verdict,  and  I  am  of  opinion  there  was.    The  case 

t  16  B.  B.  317  (2  M.  &  8.  486).  J  7  Hen.  IV.  35. 


[  •238  ] 
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HULI. 

Pickers- 
gill. 


from  the  year  books  is  very  strong  to  the  point.  In  the  present 
case  there  was  no  express  command,  but  the  defendants  could 
only  act  under  the  commission,  and  the  assignees  afterwards 
confirm  all  that  had  been  done. 


BiCHABDSONy  J. : 

The  question  is,  whether  the  defendants  have  taken  the  goods 
for  the  benefit,  that  is,  with  the  authority  of,  the  assignees ;  and 
the  facts  of  the  case  shew  that  this  was  so.  I  agree,  that  in  no 
case  ought  the  law  to  be  strained,  but  if  we  can  find  a  valid 
ground  for  deciding  according  to  the  justice  of  a  case,  it  is  most 
desirable  to  do  so.  The  defendants  here,  thinking  they  should 
find  more  justice  on  the  part  of  the  assignees  than  on  the  part 
of  the  bankrupt,  venture  to  take  goods  for  the  assignees,  in 
hopes  that  they  would  ratify  the  seizure.  They  did  so,  and  the 
defendants  must  therefore  be  considered  as  having  acted  under 
the  command  of  the  assignees.  As  to  the  house,  it  was  not  sug- 
gested at  the  trial  that  the  plaintiff  had  a  freehold  interest  in  it, 
and  if  he  had  only  a  chattel  interest,  the  assignees  had  as  much 
right  to  the  house  as  to  the  goods.  The  Act  of  James,  which  has 
been  alluded  to,  only  provides,  that  it  shall  not  be  necessary  for 
the  assignees,  in  making  a  seizure,  to  take  any  further  warrant 
from  the  commissioners  than  their  first  assignment.  There  is 
no  ground  whatever  for  disturbing  this  verdict. 


EuU  discharged. 
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MAETIN  AND  Others  v.  MOEGAN  and  ANOTHER.t         i»i^- 

(1  Brod.  &  Bing.  289—293;  S.  C.  3  Moore,  635;  Gow,  N.  P.  123.)  •^««^8. 

Where  the  defendants  presented  for  payment  a  post-dated  cheque,  [  289  ] 
knowing  it  to  be  post-dated,  and  that  the  maker  of  it  was  insolvent, 
and  the  plaintiffs,  in  ignorance  of  these  circumstances,  paid  the  cheque 
for  the  honour  of  the  maker,  expecting  funds  from  him  in  a  short  time, 
though  they  had  none  at  the  moment ;  a  verdict  having  been  taken  for 
the  defendants,  with  leave  for  the  plaintiffs  to  move  for  a  new  trial,  the 
Court  granted  a  new  trial. 

This  was  an  action  to  recover  money  had  and  received  to  the 
ase  of  the  plaintiffs.  At  the  trial,  before  Dallas,  Ch.  J.  (Mid- 
dlesex sittings,  after  Easter  *Term  last,)  the  following  facts  were  [  *290  ] 
proved  or  admitted.  The  defendants  had  had  accommodation- 
bill  transactions  with  the  firm  of  Bm*mester  &  Go. ;  and  in  the 
<2om*8e  of  these  transactions,  a  cheque  on  the  plaintiffs  for 
9951.  158.  Id.  was  given  by  Burmester  &  Go.  to  the  defendants, 
on  the  9th  of  February,  post-dated  for  the  19th,  to  meet  a  bill 
falling  due  on  that  day.  The  defendants,  finding  that  Bur- 
mester &  Go.  were  in  bad  circumstances,  pressed  them  for  400Z., 
.and  threatened  to  present  the  cheque  unless  they  received  that 
:sum.  Burmester  &  Go.  desired  the  defendants  not  to  do  this, 
telling  them  they  had  no  funds  in  the  plaintiffs'  hands  to  meet 
such  a  demand.  Burmester,  in  company  with  one  of  the 
defendants,  then  went  to  Minet  for  assistance ;  and  Minet,  after 
inspecting  the  books  of  Burmester  &  Go.  told  the  defendants 
that  Burmester  &  Go.  were  insolvent.  One  of  the  defendants 
then  said  that  he  should  wait  till  four  o'clock,  and  unless 
he  received  4001.  from  Burmester  &  Go.  by  that  time,  should 
present  the  cheque  and  expose  them  on  'Change.  Instead  of 
waiting  till  four,  the  defendants  presented  the  cheque  at  a 
quarter  after  three,  and  obtained  payment;  the  plaintiffs  ex- 
pecting to  receive  funds  from  Burmester  &  Go.  though  they  had 
not  any  in  their  hands  at  the  time  the  cheque  was  presented. 
At  twenty  minutes  before  four,  Burmester  &  Go.  sent  a  notice  to 
the  plaintiffs  not  to  pay  any  more  on  their  account.  The 
plaintiffs  were  wholly  ignorant  of  Burmester  &  Go.'s  insolvency, 

t  A  post-dated  cheque  is  now  not     judgments  of  the  rule  of  law  is  still 
illegal ;    but  the  statement  in  the     instructive.— R.  C. 
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UAvtrs  of  the  bill  transactions  between  them  and  the  defendants,  and  of 
MoBOAN.  ^^^  circomstance  of  the  cheque  being  post-dated.  A  verdict  was 
taken  for  the  defendants,  the  learned  Jadge  directing  an  applica- 
tion to  be  made  to  the  Court  to  set  it  aside,  in  order  to  a  new 
trial  being  had.  Accordingly,  Cross,  Serjt.  for  Copley,  Serjt^ 
on  a  former  day  obtained  a  rule  nisi  to  set  aside  this  verdict,  on 
the  ground,  that  the  money  was  paid  by  mistake,  the  bankers' 
[  *29]  ]  *clerk  being  ignorant  that  the  cheque  was  post-dated ;  which 
post-dating  made  it  illegal,  under  the  65  Geo.  III.  c.  184. 

Vaughan,  Serjt.  now  shewed  cause  against  the  rule : 

Burmester  &  Go.  were  bond  fde  indebted  to  Morgan  k  Co. 
the  defendants,  in  more  than  the  amount  of  the  cheque  in 
question.  Now,  if  the  claim  were  irresistible,  as  between  Bur- 
mester  k  Co.  and  Morgan  &  Co.  it  was  equally  so  as  between 
Morgan  &  Co.  and  the  plaintiffs,  who  were  no  more  than  the 
servants  or  agents  of  Burmester  k  Co. ;  and  where  a  party  pays- 
an  honest  debt  through  the  intervention  of  his  servant,  it  never 
can  be  urged  that  the  servant  can  recover  back  the  money  paid. 
With  respect  to  the  alleged  illegality  of  the  cheque,  that  had  no 
other  effect  than  to  render  the  party  presenting,  and  the  party 
paying  it,  liable  to  certain  penalties  under  the  55  Geo.  Ill.f ;  but 
the  statute  nowhere  says  that  such  a  post-dated  cheque  shall  be 
deemed  void.  The  plaintiffis  acted  with  their  eyes  open,  for  they 
knew  that  they  had  no  funds  of  Burmester  k  Co.  at  the  time. 

Cross,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Dallas,  Ch.  J. : 

In  this  case,  the  plaintiffs  were  certainly  entitled  to  recover^ 
The  rule  of  law  is,  that  where  money  is  paid  with  full  know- 
ledge, or  with  full  means  of  knowledge  of  the  circumstances- 
attending  the  demand,  the  party  paying  is  not  entitled  to  recover 
back  such  payment,  though  made  without  sufficient  considera- 
tion; but  if  the  money  be  paid  without  such  full  knowledge^ 
or  means  of  knowledge,  or  if  the  party  be  induced  to  pay  it 
[  *292  ]  under  false  representations,  he  may  recover  back  *money  paid 
t  C.  184,  8.  12.    (Bepealed  33  &  84  Yict.  c.  99.) 
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nnder  such  circumstances.  The  facts  of  this  case  clearly  shewed  Mabtik 
ihat  there  was  an  equitable  claim  between  Burmester  &  Go.  and  moboait. 
the  defendants.  This,  however,  is  not  a  question  between  them, 
but  between  the  bankers  and  the  defendants.  As  between  these 
latter  parties,  what  are  the  facts?  An  illegal  draft  is  presented: 
so  illegal,  indeed,  that  if  the  bankers  had  knowledge  of  such 
illegality,  they  would  have  been  liable  to  a  penalty  of  1002. 
Certainly,  if  they  had  known  that,  they  would  not  have  paid  the 
bill.  They  were  therefore  kept  in  the  dark ;  and  by  whom? 
By  the  very  parties  who  now  seek  to  retain  the  money  so 
unfairly  obtained.  Now,  is  there  any  case  in  which  the  Court 
will  allow  a  party  to  take  advantage  of  his  own  illegal  act? 
Undoubtedly,  the  defendants  have  no  means  of  meeting  this 
objection  to  their  claim;  but  are  they  better  entitled  on  the 
other  ground  ?  It  is  urged  that  the  plaintiffs  knew  they  had  no 
funds  of  Burmester  &Co.;  but  did  they  know,  as  the  defendants 
did,  that  they  should  have  none  at  four  o'clock?  On  the 
contrary,  they  had  every  reason  to  expect  an  early  remittance 
from  Burmester  &  Co.  The  defendants,  knowing  there  would 
be  no  such  remittance,  and  availing  themselves  of  every 
advantage,  hurry  to  the  banking-house,  and  procure  payment 
of  the  cheque.  Knowing  the  draft  to  have  been  illegal,  they 
cannot,  in  point  of  justice,  have  any  claim  to  retain  a  sum 
obtained  in  such  a  manner. 

Pare,  J. : 

I  am  of  the  same  opinion.  The  parties  did  not  stand  on  equal 
ground,  the  defendants  knowing  the  insolvent  state  of  Bur- 
mester &  Co.  and  concealing  it  from  the  plaintiffs.  The  law 
was  never  doubted,  that  where  a  party  pays  with  full  knowledge 
of  the  circumstances,  he  cannot  recover  back  what  he  has  paid  ; 
but  where  he  pays  in  ignorance,  and  without  consideration,  *the  [  *293  ] 
receiver  cannot  retain  against  him.  Bilbie  v.  Lundey,^  and 
Lowry  v.  B(nirdieu,X  are  to  the  same  effect.  In  Chatfield  v. 
Paxton,^  there  was  no  doubt  as  to  the  law,  but  as  to  the  fact. 

t  6  E.  E.  479  (2  East,  469).  §  6  E.  E.  480,  n.  (2  Baat,  471,  n.) 

t  Dougl.  467. 
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Mabtik      Bubbough,  J. : 

MoBOAN.  At  first  I  thought  otherwise ;  but  I  am  now  clear,  that  the 
plaintiffs  ought  to  recover  back  this  money.  The  defendants 
concealed  circumstances,  which,  if  disclosed,  would  have  pre- 
vented the  plaintiffs  from  paying. 

BiCHABDSON,  J. : 

I  am  of  the  same  opinion.  It  is  not  necessary  to  go  into  the 
ground  of  the  illegality  of  the  draft ;  but  it  is  sufficient  that  the 
parties  did  not  deal  on  equal  terms.  The  defendants  knew  that 
Burmester  &  Co.  were  in  a  state  of  probable  insolvency,  and 
concealed  this  from  the  plaintiffs,  who  were  ignorant  of  it. 
This  brings  the  case  within  the  rule  of  law,  that  a  party  paying 
money  in  ignorance  of  circumstances  with  which  the  receiver  is 
acquainted,  is  not  on  equal  terms  with  him,  and  therefore  entitled 
to  recover  it  back. 

Dallas,  Gh.  J.  expressed  his  regret,  that  in  consequence  of  a 
mistake,  the  plaintiffs  had  been  confined  to  a  motion  for  a  new 
trial,  instead  of  being  allowed  to  move  to  enter  a  verdict. 

Rule  absolute. 


1819.  PHILP0TT8  AND  Wife   v.  EEED.f 

■^^^  ^^-  (1  Brod.  &  Bing.  294—297 ;  S.  0.  3  Moore,  623). 

r  294  1  An  insolvent's  certificate,  obtained  in  Newfoundland,  under  49  Geo. 

m.  0.  27,  8.  8,  may  be  pleaded  in  bar  to  an  action  in  England,  for  a 
debt  contracted  in  England  prior  to  the  insolvency. 

The  plaintiffs  declared  in  assumpsit  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  wife,  dum  sola.  The 
declaration  contained  the  usual  money  counts,  a  count  for 
interest,  and  a  count  on  an  account  stated.  The  defendant 
pleaded,  first,  the  general  issue;  then,  that  after  the  making 

t  See  same  principle  applied  to  a  38  L.  J.  Q.  B.  76 ;  and  to  an  "Rngliiyh 

Scottish  bankruptcy  in  i2oya/j9anA;o/  bankruptcy  in  bar  of  a  judgment 

Scotland  v.  Stein  (1813)  1  Bose,  462 ;  obtained  in  Canada,  EUisY.  M' Henry 

to  an  Irish  bankruptcy  in  Simpwmv.  (1871)  L.  E.  6  0.  P.  228;  40  L.  J. 

Mxrahita  (1869)  L.  E.  4  Q.  B.  257  ;  C.  P.  109.— E.  C. 
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and  passing  of  a  certain  Act  of  Parliament,  made  and  passed  in  Philpotts 
the  49th  year  of  the  reign  of  our  Lord,  the  now  King,  intituled,  beed. 
"  An  Act  for  establishing  courts  of  judicature  in  the  island  of 
Newfoundland,  and  the  islands  adjacent,  and  for  re-annexing 
part  of  the  coast  of  Labrador,  and  the  islands  lying  on  the  said 
coast,  to  the  government  of  Newfoundland,"  and  before  the  com- 
mencement of  this  suit,  the  defendant  and  one  Patrick  Hine, 
were  carrying  on  business  under  the  firm  and  title  of  Hine, 
Beed  &  Co.  as  merchants  and  co-partners  at  St.  John's,  in  the 
island  of  Newfoundland ;  and  being  such  partners,  afterwards, 
in  due  manner  of  law,  in  pursuance  of  and  Under  the  aforesaid 
Act  of  Parliament,  were  declared  to  be  insolvent  within  the  true 
intent  and  meaning  of  the  said  Act ;  that  afterwards,  the  major 
part  of  the  creditors  to  the  estate  and  effects  of  the  defendant 
and  Patrick  Hine,  carrying  on  business  at  Newfoundland  as 
aforesaid,  did  there  duly  certify,  that  such  declaration  of  insol- 
vency was  repeatedly  inserted  in  the  St  John's  Royal  Gazette 
and  Mercantile  Journal,  and  that  the  property  and  effects 
belonging  to  the  said  estate  had  been  taken  possession  of  for  the 
benefit  of  the  creditors  thereto,  and  that  the  defendant  had  in 
all  things  conformed  himself  agreeable  to  the  said  Act  con- 
cerning insolvents ;  and  did  further  certify,  that  the  creditors, 
whose  names  and  seals  were  signed  *and  set  to  that  certificate,  [  *295  ] 
were  full  one  half  in  number  and  value  of  the  creditors  of  the 
defendant,  who  had  duly  proved  their  debts  under  the  said 
insolvency,  and  testified  their  consent  to  the  defendant  having 
such  allowance  and  benefit  as  by  the  said  last-mentioned  Act  is 
allowed  to  insolvents,  and  to  the  said  defendant  being  discharged 
from  his  debts  in  pursuance  thereof ;  which  declaration  of  in- 
solvency and  conformity  of  the  defendant,  was  afterwards  duly 
certified  and  confirmed  by  the  Surrogate  Court  of  St.  John's,  in 
the  island  of  Newfoundland,  being  a  Court  of  competent  juris- 
diction in  that  behalf,  according  to  the  form  and  effect  of  the 
said  Act  of  Parliament,  as  by  the  certificate  of  Thomas  Coote, 
then  surrogate,  given  under  his  hand,  and  under  the  seal  of  the 
Supreme  Court  of  Newfoundland,  (reference  being  had  thereto,) 
more  fully  and  at  large  appears ;  which  certificate  the  defendant 
now  brings  here  into  Court.    And  the  defendant  further  said, 
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pbilpotts  that  the  said  several  supposed  promises  and  undertakings  in  the 
RuBD.  B^d  declaration  mentioned  (if  any  such  were  made)  were,  and 
each  and  every  of  them  was,  made  in  respect  of  debts  contracted 
in  Great  Britain,  prior  to  the  time  when  the  defendant  was  so 
declared  insolvent  as  aforesaid;  and  this  the  defendant  was 
ready  to  verify,  <fec.  The  plaintiffs  took  issue  on  the  first  plea, 
and  demurred  to  the  second :  the  defendants  joined  in  demurrer. 
There  were  three  exceptions  taken  to  the  plea,  but  one  only  was 
insisted  on;  and  the  question  intended  to  be  raised  by  the 
demurrer  was,  whether  a  certificate  of  discharge  as  an  insolvent, 
obtained  from  the  Newfoundland  Courts  under  the  49  Geo.  III. 
[  *296  ]  c.  27,f  is  a  bar  to  an  action  in  the  *Gourts  in  England,  for  a  debt 
contracted  in  England  prior  to  the  insolvency. 

Lens,  Serjt.  in  support  of  the  demurrer,  contended,  that 
the  general  words  of  the  Act  must  be  taken  to  be  restrained  by 
the  subject-matter ;  that  it  would  be  a  great  hardship  if  creditors 
in  England  could  be  barred  by  a  certificate  in  Newfoundland, 
though  they  might  never  have  heard  before  of  the  party's 
insolvency,  or  have  had  "any  opportunity  of  proving  their  debts. 
It  did  not  appear  by  the  Act,  that  they  were  even  to  share  in  the 
distribution,  but  rather,  that  the  Newfoundland  creditors  were 
to  have  all.  He  cited  Pedderw.  M' Master ,1  and  distinguished 
Odu'in  V.  Forbes,^  as  in  that  case  the  plaintiff  had  notice  of  the 
bankruptcy ;  adding,  that  the  Privy  Council  had  expressed  their 
opinion  against  a  plea  resembling  the  present. 

Copley f  Serjt.  in  support  of  the  plea  : 

The  words  of  the  statute  are  express,  and  cannot  be  explained 
away.    There  is  no  hardship  in  the  enactment,  because  the 

t  The  first  section  of  the  Act  ex-  of  insolvency  in  Newfoundland, 
tends  the  jurisdiction  of  the  Court  to  diall,  when  pleaded,  be  a  bar  to  all 
Great  Britain ;  the  second  gives  the  suits  for  debts  contracted  in  New- 
like  jurisdiction  to  the  Surrogate  foundland  and  in  Great  Britain, 
Court.  Sections  6  and  7  direct  the  prior  to  the  insolvency." 
distribution  of  insolvents*  estates;  t  8  T.  E.  609  (shortly  stated  5 
and  section  8  enacts,  **That  a  oer-  E.  E.  502,  n.) 
tificate  obtained  under  a  declaration  §  Buck's  Eeports,  56. 
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Court  has  power  to  sell  effects  in  England  belonging  to  the    philpotts 
insolvent,  as  well  as  effects  in  Newfoundland.    If,  therefore,  the        resd. 
defendant  relinquishes  his  property  in  England,  his  certificate 
ought  also  to  extend  to  that  country. 

Lens,  in  reply,  urged,  that  it  was  not  clear  that  the 
insolvent's  property  in  England  could  be  sold  by  the  Newfound- 
land Court.  If  the  property  here  were  liable  to  the  process 
of  that  Court,  some  notice  in  an  English  Gazette  would  have 
been  made  requisite,  which  is  not  the  case. 

Dallab,  Ch.  J. : 

The  question  here  is,  what  are  the  words  of  the  statute? 
For,  if  they  are  so  plain  as  not  to  be  mistaken,  we  must,  at  all 
events,  be  guided  by  them.  *In  this  case,  the  defendant  lived  [  •297  ] 
in  Newfoundland,  and  carried  on  trade  there:  the  debt  in 
question  was  contracted  in  Great  Britain.  Now,  the  eighth 
section  of  the  statute,  under  which  the  defendant  has  pleaded 
his  certificate,  is  in  these  words,  *'  That  if  such  insolvent  person 
shall  make  a  true  disclosure  and  discovery  of  all  his  or  her 
goods  and  effects  whatsoever,  and  shall  conform  him  or  herself  to 
the  order  and  direction  of  the  said  Court,  the  same  shall  and  may 
(with  the  consent  of  one  half  in  number  or  value  of  his  or  her 
creditors)  be  certified  by  the  said  Court;  and  such  certificate, 
when  pleaded,  shall  be  a  bar  to  all  suits  and  complaints  for  debts 
contracted  within  the  island  of  Newfoundland,  and  on  the  islands 
and  seas  aforesaid,  and  on  the  banks  of  Newfoundland."  If  by 
the  statute  it  was  intended  to  confine  the  operation  of  the 
insolvent's  certificate  to  Newfoundland,  the  statute  ought  to 
have  stopped  here ;  but  it  goes  on,  **  And  in  Great  Britain  or 
Ireland,  prior  to  the  time  when  he  or  she  was  declared  insolvent." 
It  is  impossible  for  us  to  reject  these  words.  It  has  been  con- 
tended, that  there  is  no  provision  of  the  statute  which  enables 
the  creditors  of  England  to  share  in  the  distribution  of  the  insol- 
vent's effects  ;  but  it  appears  from  the  sixth  section,  that  the  dis- 
tribution is  to  be  made  among  all  the  creditors  ;  and  then  comes 
the  general  clause,  which  expressly  enables  the  insolvent  to  plead 

B.B. — ^VOL.  XXI.  R  R 
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Pbilpoitb    his  certificate  in  bar  to  debts  contracted  in  Great  Britain  prior 
Km.       *o  ^^8  insolvency. 

The  rest  of  the  Coubt  concurred  in  giving 

Judgment  for  the  defendant. 


1819.  NIND   V.   MAR8HALL.t 

J^^^'  (1  Brod.  &  Bing.  319—349 ;  S.  0.  3  Moore,  703.) 

.  g- J.  ,  Covenant  for  quiet  e-joyment  during  a  term,  **  without  the  lawM 

^        ^  let,  suit,  interruption,  &c.  of  J.  M.,  his  executors,  administrators,  or 

assigns,  or  any  of  them,  or  any  other  person  or  persons  whomsoever, 
having  or  claiming  any  estate  or  right  in  the  premises,  and  that  free 
and  clear,  and  freely  and  clearly,  discharged  or  otherwise,  by  J.  IL,  his 
heirs,  executore,  or  administrators,  defended,  kept  harmless  and  indem- 
nified from  all  former  gifts,  grants,  bargains,  sales,  leases,  mortgages, 
assignments,  rents  and  arrears  of  rent,  statutes,  judgments,  reoognis- 
ances,  made  or  suffered  by  J.  M.,  or  by  their  or  either  of  their  acts, 
means,  default,  procurement,  consent,  or  privity,"  preceded  by  a 
covenant  that  the  lease  was  a  good  lease,  notwithstanding  any  act  of 
J.  M.,  and  followed  by  a  covenant  for  further  assurance  by  J.  M.,  his 
executors,  administratore,  and  all  persons  whomsoever  claiming,  during 
the  residue  of  the  term,  any  estate  in  the  premises  imder  him  or  them  : 
Held,  Park,  J.  di$9e9iUente,  that  the  covenant  for  quiet  enjoyment 
extended  only  against  the  acts  of  the  covenantor  and  those  claiming 
imder  him,  and  not  against  the  acts  of  all  the  world. 

Covenant.    The  declaration  stated,  that  by  indenture  of  the 

4th  July,  1817,  (after  reciting  a  lease  of  the  9th  December, 

1815,  from  John  Parker  to  the  defendant,  for  fourteen  years, 

subject  to  the  payment  of  rent,  and  performance  of  covenants, 

and  also  reciting,  that  the  plaintiff  had  agreed  to  purchase  the 

defendant's  interest  for  201.)  it  was  witnessed,  that  the  defendant 

sold  the  plaintiff  the  messuage  mentioned  in  the  before  in  part 

recited  indenture  of  lease,  and  all  the  term  for  years  then  to 

come  in  the  premises ;  to  have  and  to  hold  the  residue  of  the 

said  term  of  fourteen  years,  subject  to  the  payment  of  the  yearly 

rent,  and  to  the  performance  of  the  covenants,  conditions,  and 

[  *320  ]      *agreements,  by  and  in  the  said  in  part  recited  indenture  of 

lease  reserved  and  contained ;   and  the  defendant  did,  by  the 

said  indenture,  (amongst  other  things)  covenant  with  the  plain- 

t  Beferred  to  by  Bomer,  J.  David  v.  Sahin,  '93,  1  Ch.  523,  529,  2  B.  342, 
62  L.  J.  Ch.  347.— C.  A. 
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tiff  ''  that  it  should  and  might  be  lawful  to  and  for  the  plaintiff,  Nind 
his  executors,  administrators,  and  assigns,  from  time  to  time,  Marshall. 
and  at  all  times  thereafter,  peaceably  to  enter  into,  have,  hold, 
use,  occupy,  possess,  and  enjoy  the  said  messuage,  tenement,  or 
dwelling-house,  and  all  and  singular  the  premises  therein-before 
mentioned  and  intended  to  be  thereby  assigned,  with  their  and 
«very  of  their  appurtenances,  and  to  have,  receive,  and  take,  the 
rents,  issues,  and  profits  thereof,  and  of  every  part  and  parcel 
thereof,  for  and  during  all  the  rest,  residue,  and  remainder  of 
the  said  term  of  fourteen  years,  by  the  said  in  part  recited 
indenture  of  lease  granted,  and  then  to  come  and  unexpired, 
without  any  the  lawful  let,  suit,  trouble,  hindrance,  interruption, 
molestation,  and  denial  of  the  defendant,  his  executors,  adminis- 
trators, or  assigns,  or  any  of  them,  or  any  other  person  or 
persons  whatsoever,  having,  or  lawfully  claiming,  or  who  should 
or  might  at  any  time  or  times  thereafter,  during  the  said  term, 
have,  or  lawfully  claim,  any  estate,  right,  title,  trust,  or  interest, 
either  at  law,  or  in  equity,  of,  in,  to,  or  out  of  the  said  messuage, 
tenement,  or  dwelling-house  and  premises,  or  any  part  or  parcel 
thereof,  and  that,  free  and  clear,  and  freely  and  clearly  exoner- 
ated and  discharged,  or  otherwise,  by  the  defendant,  his  heirs, 
executors,  or  administrators,  well  and  sufficiently  saved, 
defended,  kept  harmless,  and  indemnified,  of,  from,  and  against 
all  and  all  manner  of  former  and  other  gifts,  grants,  bargains, 
Bales,  leases,  mortgages,  assignments,  rents,  and  arrears  of  rent, 
fltatutes,  judgments,  recognizances,  titles,  charges,  and  incum- 
brances whatsoever,  made,  done,  or  committed,  or  wittingly  or 
willingly  permitted  or  suffered  by  the  said  *defendant,  or  by,  [  •ssi  ] 
through,  or  with  his,  their,  or  either  of  their  acts,  means, 
default,  procurement,  consent,  or  privity,  subject  only  to  the 
rents,  covenants,  and  agreements  by  and  in  the  said  therein- 
before in  part  recited  indenture  of  lease  reserved  and  contained, 
and  on  the  tenant's,  lessee's,  or  assignee's  part,  thenceforth  to 
grow  due,  and  to  be  performed,  fulfilled,  and  kept."  Breach, 
that  after  the  making  of  the  said  indenture,  and  before  the  expi- 
ration of  the  said  term  of  fourteen  years,  thereby  assigned  to  the 
plaintiff,  one  Sarah  Parker,  widow,  having,  and  lawfully  claim- 
ing to  have,  lawful  right  and  title,  to  the  said   messuage, 

BBS 
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Kind       tenement,  or  dwelling-house  and  premieeB,  by  the  said  indenture 
U AWHALL.  ftssigi^ed,  with  the  appurtenances,  and  having  a  lawful  right  of 
entry  into  the  same,  and  lawful  title,  not  derived,  by,  from, 
under,  or  by  means  of  the  plaintiff,  or  any  act  done  by  the 
plaintiff,  or  with  his  consent,  entered  into  and  upon  the  premises, 
by  the  indenture  assigned,  and  in  and  upon  the  possession  of  the 
plaintiff   thereof,  and  lawfully  ejected  him  from  and  out  of 
possession  of  the  same  premises  with  the  appurtenances,  and 
hath  lawfully  kept  the  plaintiff  so  thereout  ejected,  for  a  long 
time,  to  wit,  from  thence  hitherto,  contrary  to  the  form  and 
effect  of  the  indenture,  and  of  the  covenant  of  the  defendant,  in 
that  behalf  made  as  aforesaid.     The  defendant  craved  oyer,  and 
the  deed  was  set  out.    Preceding  the  above  covenant,  there  then 
appeared  a  covenant,  '*  that  for  and  notwithstanding  any  act, 
deed,  matter,  or  thing  whatsoever,  by  the  said  J.  Marshall  done 
or  willingly  permitted,  the  said  indenture  of  lease  is  a  good  and 
subsisting  lease,  valid  in  the  law,  whereby  to  hold  the  messuage 
and  premises  for  the  residue  of  the  term  thereby  granted,  and 
not  forfeited,  surrendered,  or  otherwise  determined,  or  become 
void  or  voidable."      The  covenant  for  quiet  enjoyment  came 
I  '322  ]       next,  introduced  by  the  words  "  and  further  that."    *Then  came 
a  covenant  (as  follows),  for  further  assurance ;  "  And  moreover, 
that  the  said  John  Marshall,  his  executors  and  administrators, 
and  all  and  every  other  person  or  persons  whomsoever,  having, 
or  lawfully  claiming,  or  who  may  or  shall,  at  any  time  here- 
after, during  the  residue  of  the  said  term,  have,  or  lawfully 
claim,  any  estate,  right,  title,  or  interest,  either  at  law  or  in 
equity,  of,  in,  to,  or  out  of  the  said  messuage,  tenement,  or 
dwelling-house    and    premises,    hereinbefore    mentioned,    and 
intended  to  be  hereby  assigned,  or  any  of  them,  or  any  part  or 
parcel  thereof,  by,  from,  under,  or  in  trust  for  him  or  them, 
shall  and  will  from  time  to  time,  and  at  all  times  hereafter,  upon 
the  reasonable  request,  and  at  the  proper  costs  and  charges  in 
the  law  of  the  said  Charles  Nind,  his  executors,  administrators, 
or  assigns,  make,  do,  and  execute,  or  cause  and  procure  to  be  made, 
done,  and  executed,  all  and  every  such  farther  and  other  lawful 
and  reasonable  act  and  acts,  thing  and  things,  assignments  and 
assurances  in  the  law  whatsoever,  for  the  further,  better,  more 
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perfect,  and  absolute  assigning  and  assuring  of  all  and  singular  Nind 
the  said  messuage,  tenement,  or  dwelling-house  and  premises,  mabshall. 
hereinbefore  mentioned  and  intended  to  be  hereby  assigned,  with 
their  and  every  of  their  appurtenances,  unto  the  said  Charles 
Nind,  his  executors,  administrators,  and  assigns,  for  all  the 
residue  and  remainder  which  shall  be  then  to  come  and  unex- 
pired for  the  said  term  of  fourteen  years,  therein  granted  by  the 
said  hereinbefore  in  part  recited  indenture  of  lease,  as  by  the 
said  Charles  Nind,  his  executors,  administrators,  or  assigns,  or 
his  or  their  counsel  or  attorney,  shall  be  lawfully  and  reason- 
ably devised,  advised,  or  required."  The  defendant  demurred, 
shewing  as  causes  for  demurrer,  first,  that  it  does  not  appear  in 
or  by  the  said  declaration,  that  Sarah  Parker  had,  or  lawfully 
claimed  to  have  lawful  right  or  title  to  the  said  ^messuage,  tene-  [  *^^^  1 
ment,  or  dwelling-house  and  premises,  by  the  said  indenture 
assigned,  with  the  appurtenances,  or  had  a  lawful  right  of  entry 
into  the  same,  by  means  or  in  consequence  of  any  act,  deed, 
matter,  or  thing  whatsoever,  by  the  defendant,  at  any  time 
before  the  making  of  the  said  last-mentioned  indenture,  made, 
done,  or  committed,  or  wittingly  or  willingly  permitted  or  suffered ; 
and  also,  that  it  does  not  appear,  in  or  by  the  said  last-mentioned 
indenture,  that  the  said  Sarah  Parker  had,  or  lawfully  claimed 
to  have,  lawful  right  or  title  to  the  said  messuage,  tenement,  or 
dwelling-house  and  premises,  by  the  same  indenture  assigned, 
with  the  appurtenances,  by  means  or  in  consequence  of  any 
former  or  other  gift,  grant,  bargain,  sale,  lease,  mortgage, 
assignment,  rent,  or  arrears  of  rent,  statute,  judgment,  recogniz- 
ance, title,  charge,  or  incumbrance  whatsoever,  made,  done,  or 
committed,  or  wittingly  or  willingly  permitted  or  suffered,  by 
the  defendant,  or  by,  through,  or  with  his  acts,  means,  default, 
procurement,  consent,  or  privity ;  and  also,  that  the  said  decla- 
ration is  in  other  respects  uncertain,  insufficient,  and  informal, 
&c.  The  plaintiff  joined  in  demurrer.  This  demurrer  was 
argued  in  Easter  Term,  and  the  question  was,  whether  the  cove- 
nant for  quiet  enjoyment  was  confined  to  the  acts  of  the 
covenantor,  and  those  claiming  under  him,  or  extended  to  all 
the  world. 
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xtNo  Lowes,  Serjt.  for  the  defendant : 

1?. 

Harbhali.  This  is  a  qualified,  and  not  a  general  covenant.  If  the  latter 
part  of  the  sentence  be  connected  with  the  former,  it  will  be 
clearly  seen  what  the  covenantor  meant,  by  ''  all  persons  what- 
soever." He  covenants  for  quiet  enjoyment  against  all  persons 
whatsoever,  and  that,  free  and  clear  from  all  acts  done  by  him- 
self, or  any  claiming  under  him :  unless  the  latter  part  of  the 
sentence  were  designed  to  confine  the  expression  ''  all  persons 
whatsoever,"  to  all  persons  claiming  under  the  covenantor,  it 
[  *824  ]  *has  no  meaning ;  and  the  Court  will  put  a  construction  on  that 
latter  part,  not  strike  it  out.  The  covenant,  for  further  assur- 
ance, is  of  the  same  qualified  nature,  namely,  that  the  cove- 
nantor, and  all  who  claim  under  him,  shall  give  further  assurance 
for  the  term  assigned.  The  covenant  for  quiet  enjoyment  is  all 
one  sentence,  and  at  the  beginning  and  end  of  it  there  are 
qualifying  words,  confining  to  the  covenantor  and  those  who 
claim  under  him  the  generality  of  the  expression  in  the  middle. 
The  covenant  for  quiet  enjoyment  has,  indeed,  the  general 
words,  that  the  defendant  shall  enjoy,  without  molestation  of  the 
covenantor,  or  ''  any  other  persons  whatsoever."  But  how  ia 
the  covenantee  to  enjoy  ?  the  rest  of  the  sentence  shews ;  ''  and 
that  clear  of  any  acts  done  by  the  covenantor  or  those  claiming 
under  him."  Now  the  rule  laid  down  in  Oainsford  v.  GriffUh,\ 
(the  leading  case  on  this  subject,)  is, ''  that  if  a  restrictive  clause 
be  in  the  first  or  last  part  of  a  sentence,  or  at  the  beginning  of 
the  first,  or  end  of  the  last  sentence,  which  in  good  sense  may 
be  applied  to  one  and  the  other,  there  it  shall  extend  to  both 
sentences."  In  that  case,  indeed,  the  covenants  were  not  so 
entire  and  blended,  but  that  the  first  might  stand  absolute ;  but 
the  rule  is  clearly  laid  down,  and  in  Browning  v.  Wright,l 
Hbath,  J.  fully  confirms  it.  Broughton  v.  Conway,  in  Z>y^,§ 
Noble  y,  KingtW  Skud  Foord  v.  WUson^^  decided  in  this  Court, 
are  in  point.  Howell  v.  RichardsW  is  clearly  distinguishable 
from  the  present  case.  In  Howell  v.  Richards,  there  was  no 
qualifying  covenant  to  succeed  the  covenant  against  all  persona 

t  1  Saund.  60.  ||  1  H.  Bl.  34. 

t  6  E.  R.  621  (2  Bos.  &  P.  13).  f  0.  P.  Mich.  69  Geo.  III. 

i  240.  tt  11  B-  B.  287  (11  East,  633). 
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i^hatsoever,  except  as  to  the  chief  rent ;  and  expressio  unius  est  Nind 

excbisio  alterius.     The  intention  of  the  parties  must  be  collected  mabshall. 

from  a  due  consideration    of    *the  whole    instrument    taken  [*325] 
together,  and  not  from  a  single  passage  taken  by  itself. 

Vaugharif  Serjt.  for  the  plaintiff: 

There  can  be  no  doubt  as  to  the  principle,  that  the  intention 
of  the  parties  affords  the  true  rule  of  construction,  and  that  such 
intention  is  to  be  collected  from  the  whole  instrument  taken 
together.  Here,  there  are  three  covenants ;  one  for  title,  a 
second,  for  quiet  enjoyment,  and  a  third,  for  further  assurance ; 
the  second  of  these  covenants  is  distinct  and  general.  There  is 
no  case  resembling  the  present,  where  such  a  covenant  has  been 
as  it  is  here,  a  distinct  and  independent  covenant.  In  Browning  v. 
Wright,  the  Court  held  the  expressions  in  dispute  to  be  one 
sentence  and  one  covenant.  Bulleb,  J.  said,  the  words,  *'  and 
that "  created^  all  the  difQculty,  and  if  they  were  struck  out,  the 
whole  sentence  would  form  but  one  covenant,  namely,  "  that, 
notwithstanding  any  act  done  by  him,  the  grantor  was  seised  of 
the  estate,  and  had  right  to  convey."  In  the  present  case,  there 
is  a  distinct  covenant  against  the  acts  of  all  persons  whatsoever. 
Foord  V.  Wilson  was  governed  by  Browning  v.  Wright;  and 
Lord  Eldon  distinguishes  the  case  of  Browning  and  Wright  from 
Oainsford  v.  Griffith,  the  latter  being  the  case  of  a  leasehold, 
where  the  title  not  being  so  easily  ascertainable  as  in  cases  of 
freehold,  the  purchaser  must  require  a  greater  security.  The 
property  in  the  present  case  is  also  leasehold,  and  it  is  reasonable 
to  suppose  the  plaintiff  would  require  the  most  extensive  covenant, 
as  he  could  have  no  means  of  seeing  the  lessor's  title.  Why 
were  the  words  ''  any  other  persons  whatsoever  "  inserted,  unless 
they  were  to  have  an  operation  ?  If  they  have  an  operation, 
they  can  mean  nothing  less  than  an  absolute  covenant.  Barton  v, 
Fitzgerald  +  is  a  case  of  leasehold  property,  and  *strengthens  the  [  •826  ] 
plaintiff's  argument.  In  Howell  v.  Richards,  the  general  covenant 
for  quiet  enjoyment  is  held  not  to  be  qualified  by  the  covenant 
against  the  acts  of  the  releasor,  and  therefore  that  case  is  also  in 
point.  If  the  party  in  the  present  case  meant  to  restrain  his 
t  13  B.  B.  519  (15  East,  530). 
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Ni»D       general  covenant,  he  ought  to  have  inserted  other  restrictive 

Mabshall.   covenants,  and,  as  is  usual  in  conveyances  of  a  freehold,  to  have 

stipulated  in  a  more  cautious  manner.     Here,  the  covenant  for 

quiet  enjoyment  is  the  same  as  in  Oaimford  v.  Griffith,  by  which 

all  the  cases  are  governed. 

Law€8,  in  reply,  contended,  that  Hoiveli  v.  Richards,  Foord  v. 
WiUon,  and  Barton  v.  Fitzgerald,  were  distinguishable  from  the 
present  case ;  and  that  as  to  the  argument  drawn  from  the  fact 
of  the  property  being  leasehold,  it  was  much  more  likely  that  the 
owner  of  freehold  property,  who  knew  the  extent  of  his  own  title, 
should  covenant  absolutely,  than  the  assignor  of  a  leasehold, 
who  could  have  no  means  of  discovering  his  lessor's  title. 

The  Judges  now  delivered  their  opinions,  seriatim. 

RiCHABDSON,  J. : 

This  is  an  action  of  covenant,  brought  on  a  covenant  for  quiet 
enjojrment  contained  in  an  indenture  of  assignment,  by  which 
the  defendant  assigned  his  interest  in  a  lease  for  a  term  of  years 
to  the  plaintiff;  and  the  breach  assigned  is  an  eviction  of  the 
plaintiff  by  a  stranger.  To  this  declaration  the  defendant  has 
demurred ;  and  the  question  arising  on  the  demurrer  is,  whether 
the  covenant  for  quiet  enjoyment  be  an  absolute  or  a  qualified 
covenant.  The  only  safe  rule  to  be  followed  in  the  construction 
of  a  deed  is,  the  intention  of  the  parties,  to  be  collected  from  a 
due  consideration  of  the  whole  instrument.  This  being  the  true 
principle  of  construction,  I  proceed  to  apply  it  to  the  indenture 
in  question.  This  instrument  begins  with  reciting  a  lease  granted 
[  •327  ]  on  the  9th  December,  1815,  by  *one  John  Parker,  to  the 
defendant,  of  a  messuage  and  premises ;  to  hold  from  the  25th 
December,  1818,  for  the  term  of  fourteen  years ;  subject  to  the 
payment  of  the  yearly  rent  of  12Z.  quarterly,  and  to  the  per- 
formance of  the  covenants  therein  contained.  It  then  recites, 
that  the  plaintiff  had  contrac)}ed  with  the  defendant  for  the 
absolute  purchase  of  the  said  messuage  and  premises  demised 
by  the  said  lease,  and  all  his  estate,  term,  and  interest  therein, 
for  the  sum  of  20L    The  indenture  then  witnesses,   that  in 
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consideration  of  202.,  the  defendant  bargains,  sells,  and  assigns  Nind 
to  the  plaintiff,  the  said  messuage  and  premises  comprised  in  mabshall. 
the  said  indenture  of  lease,  and  thereby  demised,  or  mentioned, 
or  intended  so  to  be,  together  i^ith  the  said  indenture  of  lease, 
and  all  benefit  and  advantage  thereof,  and  all  the  estate,  right, 
title,  interest,  term  for  years  to  come  and  unexpired  therein, 
trust,  possession,  property,  possibility,  claim,  and  demand, 
whatsoever,  as  well  legal  and  equitable,  of  him  the  defendant,  of, 
in,  or  to  the  said  premises ;  to  have  and  to  hold  the  said  messuage 
and  premises  to  the  plaintiff,  for  and  during  all  the  rest,  residue, 
and  remainder,  now  to  come  and  unexpired,  of  the  said  term  of 
fourteen  years  thereof  granted  by  the  said  indenture  of  lease, 
subject  to  the  payment  of  rent  and  performance  of  covenants. 
Then  follow  the  covenants  by  the  defendant  to  the  plaintiff. 
The  first,  for  the  validity  of  the  lease,  is  clearly  a  qualified 
-covenant,  being,  that  for  and  notwithstanding  any  act,  deed, 
matter,  or  thing,  whatsoever,  by  the  defendant  done  or  willingly 
permitted,  the  said  indenture  of  lease  is  a  good  and  subsisting  lease, 
valid  in  the  law,  whereby  to  hold  the  messuage  and  premises  for 
the  residue  of  the  term  thereby  granted,  and  not  forfeited,  sur- 
rendered, or  otherwise  determined,  or  become  void  or  voidable. 
Then  comes  the  covenant  for  quiet  enjoyment,  on  which  the  breach 
is  assigned,  which  is  introduced  by  the  words,  "And  further  that," 
and  runs  thus ;  "  That  it  shall  be  lawful  *for  the  plaintiff,  at  t  *^^  i 
all  times,  peaceably  and  quietly  to  enter  into,  occupy,  and  enjoy, 
the  said  messuage  and  premises,  for  and  during  all  the  rest, 
residue,  and  remainder  of  the  said  term  of  fourteen  years,  by  the 
said  indenture  of  lease  granted,  and  now  to  come  and  unexpired, 
without  any  the  lawful  let,  suit,  trouble,  hindrance,  interruption, 
molestation,  or  denial  of  the  defendant,  his  executors,  adminis- 
trators, or  assigns,  or  any  of  them,  or  any  other  person  or  persons 
whomsoever,  having,  or  lawfully  claiming,  or  who  shall  at  any 
time  thereafter  during  the  term  have,  or  lawfully  claim  any 
estate,"  &c.  It  has  been  argued,  that  the  words  of  this  covenant, 
**  or  any  other  person  or  persons  whomsoever,"  especially  as 
those  words  are  superadded  to  the  express  mention  of  the 
covenantor  himself  by  name,  and  his  executors,  administrators, 
and  assigns,  must  extend,  in  necessary  construction,  to  all  man- 
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NiKD  kind,  having  title,  however  derived.  But  it  is  to  be  observed^ 
M^KBHALL.  ^^^^  ^^^  covenant  for  quiet  enjoyment  does  not  end  here ;  but 
goes  on  to  particularize  the  grounds,  or  causes  of  let  or  disturb- 
ance, from  which  the  enjoyment  covenanted  for  is  to  be  free  and 
clear ;  and  all  these  will  be  found  to  be  such  as  arise  from  acta 
done  or  defaults  made  by  the  covenantor  himself.  Now  the 
Court  is  bound  to  give  effect,  if  possible,  to  every  part  of  the 
deed :  but  it  is  manifest,  that  the  latter  part  of  this  covenant 
will  be  made  wholly  nugatory  and  inoperative,  if  the  former 
be  construed  as  an  absolute  covenant  for  quiet  enjoyment  against 
all  mankind,  on  whatever  grounds,  or  causes  they  may  found 
or  derive  title.  For  what  would  be  the  effect  or  use  of  super- 
adding, that  no  statute  or  recognizance  acknowledged,  or  judg- 
ment  suffered  by  the  defendant  should  operate  to  the  plaintiff's 
disturbance,  if  the  former  part  of  the  covenant  stands  absolute,, 
and  unqualified,  that  no  lawful  claim  whatever  should  operate  to^ 
his  disturbance  ?  But  these  latter  words  will  be  operative  and 
[•329]  important,  if  the  construction  which  I  before  suggested  *be 
adopted,  and  if  these  words  be  considered  as  specifying  the 
ground  of  disturbance  from  which  the  stipulated  enjoyment  is  to 
be  free  and  clear.  It  may  be  said,  however,  that  this  construc- 
tion, by  thus  giving  effect  to  the  latter  qualifying  words  will  fall 
into  the  same  fault  which  it  professes  to  avoid,  by  rendering  in- 
operative the  absolute  words  so  much  relied  on,  '*  or  any  person 
or  persons  whomsoever:"  but  if  these  words  be  coupled,  as  I 
think  they  may  be,  with  the  qualifying  words  superadded,  it 
seems  to  me,  that  they  will  not  be  altogether  inoperative;  for  the 
former  part  of  the  covenant,  prior  to  the  words  in  question, 
engages  only  that  there  shall  be  a  quiet  enjoyment,  without  let 
or  interruption  of  the  defendant  himself,  his  executors,  adminis- 
trators, and  assigns ;  and  if  other  words,  descriptive  of  a  larger 
class  of  persons,  had  not  been  superadded,  it  would  have  been  at 
least  doubtful,  whether  a  disturbance,  arising  from  an  under- 
lease or  rent-charge,  or  annuity  secured  by  power  of  distress,  or 
recognizance,  or  judgment,  would  have  been  provided  for.  But 
all  these  dangers  are  now  effectually  excluded;  and  the  covenant 
stands,  in  effect,  thus:  that  there  shall  be  a  quiet  enjoyment 
during  the  residue  of  the  term,  free  from,  or  indemnified  against. 
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all  interruption,  not  only  on  the  part  of  the  covenantor  himBelf,  Nind 
his  executors,  administrators,  or  assigns,  but  on  the  part  of  all  mabshall. 
other  persons  lawfully  deriving  any  title  or  interest  from  the  acts 
or  defaults  of  the  covenantor,  his  executors,  administrators,  or 
assigns.  Gainsford  v.  Griffith  is  a  strong  case  in  favour  of  the 
plaintiff,  but  distinguishable  from  the  present,  on  the  ground, 
that  the  covenant  for  the  validity  of  the  lease,  on  which  alone 
the  Court  proceeded,  holding  it  to  be  an  independent  covenant, 
and  such  as  could  not  be  connected,  in  grammar  or  construction, 
with  the  following  covenant,  was,  by  itself,  clearly  absolute,  con- 
taining no  words  whatever  of  qualification ;  whereas,  here,  the 
words  of  qualification,  on  which  I  proceed,  I  think,  may  *and  [  •330  ] 
ought  to  be  considered  as  part  of  the  covenant  for  quiet  enjoy- 
ment. The  case  of  Barton  v.  Fitzgerald  is  also  to  the  same  effect 
as  Gainsford  v.  Gnffith.  This  case  is  also  distinguishable  from 
Howell  V.  Richards,  which  has  been  so  much  reUed  upon  by  the 
plaintiff,  because,  the  clause  respecting  incumbrances,  (which 
forms  the  strength  of  the  argument  in  favour  of  the  defendant 
here,)  there  formed  the  strength  of  the  argument  against  him ; 
that  clause,  then,  containing  words  as  general  as  the  words 
which  preceded,  with  one  single  exception,  viz.  the  chief  rent, 
which  was  not  an  act  or  default  of  the  party,  or  of  any  claiming 
under  him ;  this  exception,  therefore,  confirmed  the  generality  of 
all  the  other  words.  This  being  the  case,  it  appears  to  me,  that 
this  is  a  covenant  for  a  qualified,  and  not  an  absolute  enjoyment, 
and,  therefore,  that  the  breaches  are  not  well  assigned. 

BUBBOUOH,  J. : 

The  whole  of  the  deed  of  assignment  on  which  this  question 
arises  is  stated  in  the  plea.  The  assignment  recites  the  lease 
assigned,  by  which  it  appears  that  the  defendant  held  the 
premises  for  the  remainder  of  a  term  of  fourteen  years,  com- 
mencing from  the  25th  December,  1818.  The  contract  between 
the  parties  is  for  the  absolute  purchase  of  the  messuage  and 
premises,  and  all  his,  the  said  John  Marshall's  estate,  term,  and 
interest,  therein  for  the  sum  of  20Z.  There  is  nothing  in  the 
deed  to  shew  (unless  the  covenant  in  question  does  so)  that  the 
assignor  meant,  at  all  events,  to  warrant  that  the  lease  should 
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NiKD  endure  during  the  term.  In  questionB  of  doubt,  as  to  the  con- 
Mabshall.  struction  of  a  covenant  in  a  deed,  the  invariable  rule  is,  that  the 
construction  must  be  made  according  to  the  intention  of  the 
parties  to  be  collected  from  the  whole  deed.  The  rule  laid  down 
in  Gainaford  v.  Griffith^  and  referred  to  in  the  argument,  viz. 
''that  if  a  restrictive  clause  be  in  the  first  or  last  part  of  a 
t  *^^^  ]  sentence,  or  at  the  beginning  *of  the  first,  or  at  the  end  of  the 
last  sentence,  which,  in  good  sense,  may  be  applied  to  one  and 
the  other,  there  it  shall  extend  to  both  sentences,  but,  otherwise 
it  is,  if  such  sentence  be  placed  in  the  middle  of  one  or  two 
sentences,"  is  not  the  rule  now  observed.  Mr.  Serjt.  Williams 
says,  in  his  note  to  that  case,  speaking  of  the  above  rule,  "  It  is 
questionable  whether  much  regard  would  now  be  paid  to  this 
mode  of  construction."  Such  a  rule  has  never  been  acted  upon 
since  I  have  been  in  Westminster  Hall ;  on  the  contrary,  it  has 
been  always  said,  that  the  construction  must  be  governed  by  the 
intention  of  the  parties,  to  be  collected  from  the  context  matter, 
by  a  due  attention  to  the  whole  of  the  deed  or  instrument.  If 
the  covenant  on  which  the  question,  here,  arises,  is  considered 
by  itself,  I  am  of  opinion,  that  it  is  a  qualified  covenant.  I  feel 
it  impossible  to  entertain  a  contrary  opinion,  without  laying 
aside  all  the  words  which  follow  the  words  "  and  that."  The 
particular  covenant  is  for  quiet  enjoyment  without  the  denial,  &c. 
of  John  Marshall,  his  executors,  administrators,  or  assigns,  or 
any  of  them,  or  any  other  person  or  persons  whomsoever,  having, 
or  lawfully  claiming  any  estate,  &c.  Then  follow  the  words  ''and 
that,"  &c. ;  now,  in  my  judgment,  these  words  over-ride  the 
whole  of  the  preceding  part,  and  it  is  the  same  as  if  it  had  been 
repeated  thus :  "  And  you  shall  quietly  enjoy  without  the  denial, 
&c.  of  me,  my  executors,  administrators,  and  assigns,  or  any 
other  person  or  persons  whomsoever,  &c.  free,  &c.  and  acquitted, 
&c.  or  otherwise,  by  me,  the  said  John  Marshall,  my  heirs, 
executors,  or  administrators,  kept  harmless  against  all  former 
gifts,  grants,  bargains,  sales,  &c.  &c.  made,  done,  or  committed 
by  me,  or  by  or  through  my  or  their  acts  or  defaults."  This 
appears  to  me  to  be  one  entire  covenant,  and  being  so,  it  seems 
to  me  an  inevitable  legal  consequence,  that  the  latter  part  is 
[  •332  ]       restrictive  of  the  former.    Here  it  is  fit  to  *take  notice  of  the 
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case  of  Howell  v.  Richards,  The  deed  is  bo  stated  in  the  report,  Kind 
that  one  does  not  immediately  discover  what  the  covenant  was,  mabbhall. 
but  the  moment  the  different  parts  of  the  covenant  are  put 
together,  cessat  quastio.  The  covenant  runs  thus :  "And likewise, 
that  he,  the  said  B.  Howell,  his  heirs,  &c.  shall  and  may,  from 
time  to  time,  and  at  all  times  for  ever  hereafter,  peaceably  hold, 
and  quietly  enter  into  and  have  the  said  premises,  without 
the  lawful  let,  suit,  &c.  of  said  J.  Richards  and  his  wife 
T.  Richards,  and  D.  Richards,  or  any  or  either  of  them,  their, 
or  an;y  or  either  of  their  heirs  or  assigns,  or  of  or  by  any  other 
person  or  persons  whatsoever."  Then,  the  report  says,  "con- 
cluding as  stated  in  the  declaration."  The  conclusion  in  the 
declaration,  immediately  following  these  words,  is,  "and  that 
freely,  and  clearly,  and  absolutely  acquitted,  &c.  or  otherwise  by 
the  said  J.  Richards,  &c.  well  and  sufficiently  saved,  defended, 
and  kept  harmless  and  indemnified  against  all  former  and  other 
gifts,  grants,  &c.  jointures,  dowers,  &c.  uses,  trusts,  &c.  wills, 
statutes,  &c.  &c.  save  and  except  the  chief  rent  due  to  the  lord 
of  the  fee."  So  that  the  first  part  and  the  last  part  are  equally 
general,  save  the  exception  of  the  rent  in  the  latter  part.  But, 
an  important  observation  arises  on  the  exception  of  the  rent ; 
viz.  could  the  purchaser  take  the  first  part  of  the  covenant,  and 
contend  that  the  words  "  of  or  by  any  other  person  or  persons 
whomsoever,"  would  entitle  the  tenant  to  an  action,  if  the  rent 
was  distrained  for  by  the  lord?  I  think,  I  may  venture  to 
answer  my  own  question  negatively ;  and  then  I  put  another 
question,  why  am  I  justified  in  saying  no  ?  The  answer  to  that 
is,  it  is  all  one  covenant,  and  the  rent  is  as  much  excepted  out 
of  the  first,  as  out  of  the  latter  part.  But,  there  is  another 
weighty  consideration ;  we  ought  (if  we  can  do  so  without 
violence  to  the  words)  to  put  such  a  construction  on  the  instru- 
ment, as  shall  make  the  different  *parts  of  the  deed  consistent  [  *3S3  ] 
with  each  other.  There  are  three  covenants  in  the  deed.  The 
first,  that  for  and  notwithstanding  any  act,  deed,  matter,  or 
thing  whatsoever,  by  him,  the  said  John  Marshall,  at  any  time 
theretofore,  made,  done,  or  willingly  or  unwillingly  suffered  or 
permitted,  the  indenture  is  a  good  and  subsisting  lease,  valid  in 
the  lawy  whereby  to  hold  the  premises  during  the  residue  of  the 
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NiKD  term,  and  not  forfeited,  surrendered,  or  become  void  or  voidable. 
MAB8HALL.  '^^^  second  covenant  is  that  which  is  in  question.  It  is  incon- 
sistent with  the  first  covenant  to  construe  this  to  be  a  covenant 
warranting  the  quiet  enjoyment  of  the  lease  against  all  the 
world ;  and  it  is  consistent  with  it  to  hold  it  to  be  a  qualified 
covenant.  The  third  covenant  for  further  assurances  is  for 
himself,  his  executors  and  administrators,  and  all  persons,  who, 
during  the  term,  shall  have,  or  lawfully  claim,  any  estate,  right, 
title,  trust,  or  interest,  either  at  law  or  in  equity,  by,  from, 
under,  or  in  trust  for  him  or  them.  This,  also,  extends  only  to 
himself  and  those  who  shall  claim  by,  from,  or  under  him.  I 
need  only  further  observe,  that,  if  the  second  covenant  has  the 
e£fect  contended  for  by  the  plaintiff,  the  first  covenant  is  useless. 
It  is  consistent  with  the  third  covenant  to  hold  the  second  to  be 
a  qualified  and  restricted  covenant.  On  the  whole,  I  am  of 
opinion,  that  the  judgment  must  be  for  the  defendant,  because, 
I  think,  on  the  true  construction  of  the  particular  covenant  taken 
by  itself,  and  aided  by  a  due  attention  to  the  whole  of  the  deed, 
the  defendant  has  covenanted  against  his  own  acts,  and  the  acts  of 
those  who  shall  claim  by  or  through,  or  with  the  acts,  means, 
default,  procurement,  consent,  or  privity  of  him  or  his  heirs, 
executors,  administrators,  and  assigns. 

Park,  J. : 

As  my  two  learned  brothers  who  have  preceded  me,  and,  I 
believe,  my  Lord  Chief  Justice  also,  differ  from  me  upon  this 
f  *S34  ]  occasion,  I  cannot  but  deliver  *my  sentiments  with  great  diffi- 
dence, and  with  great  distrust  of  myself.  I  have  this  consolation, 
however,  that  my  differing  from  them  proceeds  from  no  perver- 
sity of  disposition,  nor  from  an  overweening  conceit  of  my  own 
judgment.  I  have  turned  this  case  in  every  possible  way;  I 
have  listened  to  every  argument ;  I  have  read  and  studied  eveiy 
case ;  and  still,  not  being  able  to  bring  my  understanding  to  a 
conformity  with  opinions  which  I  so  highly  respect,  I  must 
deliver  my  own  genuine  sentiments,  however  erroneous  the 
judgment  which  I  have  formed  may  appear  to  others  to  be. 
And,  as  I  differ  from  my  Lord  Chief  Justice  and  my  brothers,  I 
am  afraid  I  must  take  up  longer  time  than  either  of  my  brothersi 
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as  I  am  anxious  to  prove  that  it  is  not  without  deep  conviction  Niiro 
that  I  differ  from  such  high  and  learned  authority.  In  the  dis-  TUA»awAf.T. 
cussion  of  this  case,  I  wish  it  to  be  fully  understood,  that  I  do 
not  consider  myself  as  giving  an  opinion  in  contradiction  to  the 
decided  cases ;  but  I  hope  to  be  able  to  shew,  (at  least,  I  have  so 
convinced  myself,)  that  my  judgment  is  supported  by  them  all 
but  one.  This  case,  which  respects  a  leasehold  estate,  has  been 
truly  stated,  at  the  Bar,  to  depend  upon  the  question,  whether 
the  covenant  set  out  upon  oyer  is  a  general  or  a  restrained  cove- 
nant. The  words  of  it  are  these ;  (here  the  learned  Judge  read 
the  covenant  for  quiet  enjoyment,)  and  I  admit,  in  the  fullest 
terms,  that  were  it  not  for  these  words,  "  without  any  the  lawful 
let,"  &c.  I  should  be  most  clearly  of  opinion  with  the  defendant; 
hut,  except  in  the  case  of  Broughtan  v.  Conway,^  which  I  shall 
comment  upon  presently,  I  do  not  find  those  terms  in  any  cove- 
nant which  has  been  held  restrictive,  and  therefore  with  all  the 
cases  except  that,  I  am  most  fully  prepared  to  coincide.  I 
enquired,  with  some  solicitude,  while  this  case  was  arguing, 
whether  the  *counsel  could  read  these  words,  as  sensible  and  t  *^®^  3 
intelligent,  considered  with  reference  to  the  former  part  of  the 
sentence ;  but  that  they  could  not  do  satisfactorily  to  my  mind. 
I  enquired,  also,  if  I  could  be  furnished  with  any  authority  for 
rejecting  these  words  altogether ;  but  that,  of  course,  could  not 
be  done.  Now,  I  admit,  that  although  the  maxim,  verba  cartarum 
fortius  accipiuntur  contra  proferentem,  is  to  be  qualified  by  this 
observation,  that  regard  must  be  paid  to  the  intention  of  the 
parties,  as  it  is  to  be  collected  from  the  whole  context  of  the  instru- 
ment, still  I  dare  not  reject  words  which  the  parties  have  chosen 
to  introduce  into  their  contract.  I  know,  that  in  all  the  cases, 
no  word  ought,  if  possible,  to  be  rendered  inoperative ;  and  I 
humbly  conceive,  that  by  reading  the  deed  as  the  defendant 
wishes  it  to  be  read,  the  whole  passage  in  question,  consisting  of 
upwards  of  four  lines,  must  be  wholly  rejected  or  rendered 
inoperative,  as  a  vain  and  idle  repetition :  whereas,  as  I  propose 
to  read  it,  each  part  is  sensible  and  intelligible.  It  contracts  for 
something  distinct  from  what  had  before  been  provided  for ;  and 
there  is  nothing  in  the  language  tautologous,  or  to  be  rejected  as 

t  Dyer,  240. 
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NiKD  surplusage.  But,  it  is  said,  it  is  impossible  any  man  could  so 
HABfOALL.  ^^^^  *o  contract,  and,  that  the  words  introduced  in  the  prior 
part  of  the  deed  or  covenant  shew,  that  the  covenantor  meant  to* 
restrain  it  to  his  own  acts;  ''for  and  notwithstanding,"  &c.  I 
would  just  observe,  that  those  words  are  to  be  found  also  intro- 
ducing the  covenant  in  the  case  of  Howell  v.  Richards.  The 
covenant  for  title,  and  the  covenant  to  convey,  are  necessarily 
restrained  to  the  act  of  the  covenantor,  or  his  heirs,  executors, 
administrators,  or  assigns,  but  not  so  the  covenant  for  quiet 
enjoyment ;  and,  therefore,  in  reason  and  good  sense,  the  cove- 
nantor may  well  make  a  distinction,  and  say,  notwithstanding 
any  act  done  by  him,  &c.  he  has  a  good  title,  and  has  a  right  to 
[  •336  ]  convey;  but  the  covenantee  may,  also,  well  *in8ist,  **  it  is  not 
enough  for  you  so  to  declare  as  to  yourself ;  but  I  will,  also, 
insist  that  I  shall  not  be  disturbed  in  my  enjoyment  by  any 
person  whomsoever."  Lord  Ellenbobouoh  says,+  "It  is  per- 
fectly consistent  with  reason  ard  good  sense,  that  a  cautious 
grantor  should  stipulate,  in  a  more  restrained  and  limited 
manner,  for  the  description  of  title  which  he  purports  to  convey, 
than  for  quiet  enjoyment.  He  may  suspect,  or  even  know,  that 
his  title  is,  in  strictness  of  law,  in  some  degree  imperfect ;  but  he 
may,  at  the  same  time,  know  that  it  has  not  become  so  by  any 
act  of  his  own ;  and  he  may  likewise  know,  that  the  imperfection 
is  not  of  such  a  nature  as  to  afford  any  reasonable  chance  of 
disturbance  whatever  to  those  who  should  take  under  it:  he 
may,  therefore,  very  readily  take  upon  him  an  indemnity  against 
an  event  which  he  considers  as  next  to  impossible."  Mr.  Justice 
Le  Blanc  also  says,  in  another  case, I  "I  cannot  say  that  an 
assignee  would  not  require  an  absolute  covenant  for  a  valid 
lease,  during  the  whole  term  bargained  for,  though  he  also 
required  a  covenant  against  the  party's  own  acts."  Even  Lord 
Eldon,  in  the  case  relied  on  by  the  counsel  for  the  defendant, 
and  on  which  I  also  rely,  I  mean  the  case  of  Browning  v.  Wright^ 
says,  "  Prima  facie,  in  the  conveyance  of  an  estate  of  inheritance, 
we  are  led  to  expect  no  other  covenants  than  those  which  guard 
against  the  acts  of  the  vendor  and  his  heirs.    With  respect  to 

t  Howell  Y.Bichards.ll'R.'R.  2m,  J  BarUm  v.  Fitzgerald,   13   E.  B. 

295  (11  Eaat,  633,  642).  626  (15  East,  545). 
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the  conveyance  of  leasehold  estatesy  this  is  not  always  so,  and  Nind 
there  is  an  obvious  reason  why  this  should  not  be  so.  Some  of  MAssHAtL. 
the  canes  rest  on  the  distinction  between  freehold  and  leasehold 
property ;  and  in  the  case  t  cited  from  that  excellent  book,  the 
Beports  of  Saunders,  made  more  excellent  by  a  late  edition,  the 
estate  was  "^leasehold.  All  the  muniments  of  a  freehold  estate,  [  *337  ] 
and  every  thing  which  can  illustrate  the  title,  is  in  possession 
of  the  vendor ;  but  this  is  seldom  the  case  with  respect  to 
leaseholds.  With  regard  to  many  estates  held  in  this  town 
under  the  Duke  of  Bedford,  and  the  Duke  of  Portland,  it  would 
be  next  to  impossible  to  shew  any  thing  but  the  lease  itself :  the 
vendors  could  not  produce  the  muniments  of  their  estates, 
deposited  in  the  family  chests  of  those  noblemen."  I  It  sometimes 
happens,  therefore,  that  parties  require  covenants  in  assignments 
of  this  kind  of  property,  which  are  not  regarded  in  cases  of  free- 
hold. I  own,  I  can  see  no  good  reason  why,  on  the  one  hand,  we 
are  to  suppose,  in  order  to  get  rid  of  a  covenant,  that  it  is  very 
unlikely  a  covenantor  (who  has  done  so)  should  wish  to  under- 
take for  all  lawfully  claiming ;  and  yet,  not  to  suppose,  on  the 
other,  as  Lord  Eldon  has  done,  that  a  covenantee  was  very 
likely  so  to  insist.  And  why  are  we  to  reject  a  covenant  in 
express  words,  evidently  in  favour  of  the  assignee,  merely  because 
we  think  it  improbable  (that  is,  in  other  words,  because,  with 
our  knowledge  of  the  consequences,  we  would  not,)  that  a  man 
should  so  covenant  ?  It  seems  to  me,  that  an  argument  of  no 
inconsiderable  weight  is  to  be  drawn  from  the  connecting  particle 
in  the  covenant.  After  covenanting  against  the  lawful  let,  &c. 
of  the  said  John  Marshall,  his  executors,  <bc.  the  covenantor 
says,  "  or  any  other  person  or  persons  whomsoever,  &c."  which 
must  mean  persons  of  another  description  than  those  he  had 
before  mentioned ;  for,  if  he  had  meant  persons  ejusdem  generis 
with  those  already  mentioned,  he  would  have  said,  ''  and  any 
person,  &c."  But,  I  think,  the  strongest  argument  is  to  be 
collected  from  the  concluding  words  of  this  covenant,  as  con- 
trasted with  those  to  be  found  in  the  passage  in  question.  In 
this  branch  of  the  sentence,  the  covenantor  *says,  that  he  cove-  L  *338  ] 
nants  for  himself,  his  executors,  and  administrators  or  assigns ; 
t  Oains/ord  v.  GrijffUh,  1  Saund.  60.  J  5  R.  E.  at  p.  527. 
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NiKD        and  adds,  (ha\4ng  covenanted  against  the  acts  of  all  claiming 
Habsball.    under  him,)   "or  any  other  person  or  persons  whomsoever." 
But,  when    he    covenants    against    former    gifts,   grants,  Sec. 
willingly  i)ermitted  or  suffered,  he  does  so  for  himself,  his  heirs, 
executors,  or  administrators ;   and  there  he  limits  his  assurance 
or  covenant  against  all  persons  claiming  under  him ;  so  that  he 
evidently  limits  the  responsibility  where  he  means  to  restrain  it, 
but  leaves  it  general  where  he  means  it  to  be  so ;  and  the  limita- 
tion of  it  in  one  place  is,  in  my  opinion,  decisive,  that  he  would 
have  limited  it  in  the  other,  if  he  had  so  intended.    Therefore, 
though  I  have  admitted,  and  again  still  admit,  the  general  rule 
to  be,  that  the  general  words  of  a  deed  are  to  be  restrained  by 
other  parts  of  a  deed,  if  the  intent  so  to  restrain  them  be  appa- 
rent ;  yet,  I  think  it  would  be  of  the  most  dangerous  consequence^ 
if  the  Judges  of  the  land  were  to  permit  themselves  (which  they 
have  no  right  to  do)  to  exercise  vague  conjectures  about  the 
hardship  of  cases,  and  to  consider  ingeniously  what  the  parties 
must  have  meant,  when  the  words  used  are  clear  and  precise, 
admitting  of  no  ambiguity  at  all ;  and  when  the  mode,  which 
the  plaintiff  points  out,  gives  to  every  branch  of  the  covenant  a 
clear  and  determinate  meaning.    This  would  be  to  make  a  new 
deed  for  the  parties,  not  to  pronounce  upon  the  contract  which 
they  have  made  for  themselves.    But  it  is  curious  to  observe, 
that  the  very  words  which  I  have  relied  on,  (to  shew,  that  when 
the  covenantor  meant  to  restrain  his  liability,  he  has  done  so  by 
express  words,  having  no  ambiguity;  but  has  left  the  words 
against  **  all  persons  whomsoever,"  when  he  meant  to  covenant 
generally,)  are  considered  as  decisive  for  the  defendant :  for  it  is 
said  he  has  shewn  what  he  meant  by  the  general  words  ''all 
[  •389  ]      persons  whomsoever,"  by  immediately  *adding,  **  and  that  free 
and  clear,  and  freely  and  clearly  acquitted,  &c."    To  which  I 
answer,  that  the  very  same  argument  arose  in  the  case  of  Howell 
V.  Richards ;  for,  in  that  case,  as  in  this,  the  covenant  begins 
with  a  restriction.    It  is  then  followed  by  the  general  words,  as 
in  this  case,  adding,  as  here,  "  and  that  freely  and  clearly,  &c.;** 
and  therefore,  I  do  not  feel  that  I  can  decide  this  case  with  the 
defendant,  without  running  in  direct  opposition  to  the  case  of 
Howell  V.  Richards,  of  which  I  most  fully  approve.    There,  as 
well  as  here,  the  general  words  were  preceded  and  followed  by 
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words  of  restriction ;  but  I  have  already  said,  in  effect,  the  use       Nind 

V. 

of  both  shews  that  the  covenantor  knew  the  effect  of  both.  I  marshalu 
therefore  conclude  my  observations  on  this  part  of  the  case,  with 
the  emphatic  language  of  Lord  Ellbnbobough  ;  because,  in  my 
judgment,  it  applies  most  strongly  to  the  case  now  before  us,  and 
is  much  more  powerful  than  any  I  could  introduce  of  my  own  : 
"  Consistently,  therefore,  with  that  case,  (meaning  Browning  v. 
JVright,)  and  with  every  other  that  I  am  aware  of,  we  are  war- 
ranted in  giving  effect  to  the  general  words  of  the  covenant  for 
quiet  enjoyment,  and  which  are  entitled  to  more  weight  in  this 
case,  inasmuch  as  they  immediately  follow  "  (now,  mark  this,) 
''  and  enlarge  the  special  words  of  covenant  against  disturbance 
by  the  grantors  themselves;  and  to  restrain  the  generality  of  these 
words,  thus  immediately  preceded  by  express  words  of  a  nar- 
rower import,  would  be  a  much  stronger  thing  than  to  restrain 
words  of  like  generality  by  an  implied  qualification  arising  out 
of  another  covenant,  where  no  such  general  words  occurred :  the 
person  using  the  general  words  could  not  forget  that  he  had, 
immediately  before,  used  special  words  of  a  narrower  extent." 
And  then  his  Lordship  goes  on  to  state,  that  if  it  were  one  cove- 
nant, it  would  be  clear  ;  (and  here  it  is  but  one  *covenant,)  for  C  *^^^  1 
he  says,  ''If  the  covenant  containing  both  the  special  and  general 
words  stood  by  itself,  there  would  be  no  pretence  for  refusing 
effect  to  the  larger  words ;  and  if  this  could  not  be  done  in  favour 
of  express  words  of  a  narrower  import  in  the  same  covenant,  I 
cannot  possibly  understand  upon  what  ground  it  should  be  done 
in  favour  of  implied  words  of  narrower  import,  which  occur  in 
another  separate  covenant,  addressed  to  a  distinct  object."!  This 
seems  to  me  to  be  the  very  case.  Now,  as  to  the  cases  mentioned 
at  the  Bar.  The  case  of  Broughton  v.  Conway, I  was  a  case  of  a 
covenant  in  a  lease,  whereby  the  lessor  covenanted  that  he  had 
done  no  act  to  impeach,  but  that  the  assignee  might  quietly 
enjoy,  without  let  of  him  or  any  other  person,  &c.  Taking  it  for 
granted  that  "  any  other  person,  &c."  means  any  other  person 
whomsoever,  (and  I  admit  it  seems  in  all  subsequent  cases,  and 
in  the  marginal  note,  to  be  so  considered,)  I  must  confess  that 
to  be  an  authority  against  the  argument  I  espouse.  But,  I 
t  11  B.  B.  at  p.  296.  X  Dyer,  240. 
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NiKD  answer,  this  is  the  only  case  (in  which  those  words  are  to  be 
Mabsuall.  found)  which  has  received  this  exposition.  It  appears  to  have 
been  the  opinion  of  two  Jadges  only,  and  Mr.  Jostice  Bbowm  was 
strongly  of  another  opinion  ;  and  a  text  writer  of  the  present  day 
traly  observes  on  this  case,  that  the  insertion  of  those  words  is  a 
circumstance  which  does  not  occur  in  any  other  of  this  line  of 
cases,  in  all  of  which  no  word  is  rendered  inoperative ;  t  for, 
where  one  covenant,  or  part  of  a  covenant,  is  general,  I  am  of 
opinion,  that  a  subsequent  limited  covenant  will  not  restrain  the 
generality  of  the  other  covenant,  unless  an  express  intention  to 
do  so  appear,  or  there  be  an  inconsistency.  With  this  observa- 
tion, I  choose  to  introduce  the  case  of  Oainsford  v.  Griffith. 
[  *3n  ]  There  the  ^defendant  had  covenanted,  that  it  was  a  good  and 
indefeasible  lease,  and  that  the  plaintiff  should  quietly  enjoy 
during  the  whole  residue  of  the  term,  without  any  let  or  disturb- 
ance of  defendant:  a  stranger  enters,  and  breach  is  assigned, 
that,  at  time  of  making  the  assignment,  the  lease  was  not  good 
and  indefeasible.  The  Court  held  the  breach  was  well  assigned  ; 
for  the  first  sentence  is  distinct,  and  contains  a  general  covenant, 
not  restrained  by  the  latter  sentence.  Now,  in  this  case,  the 
latter  sentence  follows  the  first  immediately,  with  the  words 
"  and  that  plaintiff  should  quietly  enjoy,  &c."  The  authority  of 
this  case,  in  point  of  law,  has  never  been  questioned ;  and  it  was 
lately  mentioned  with  much  approbation,  and  relied  upon  by 
that  eminent  and  very  learned  Judge,  Mr.  Justice  Le  Blanc,  in 
Barton  v.  Fitzgerald,  Lord  Eldon  feels  the  difiBculty  arising 
from  it  in  giving  the  judgment  of  the  Court  in  Browninxf  v. 
Wright^  for  he  states,  that  many  of  the  cases  depend  on  the 
distinction  between  freehold  and  leasehold  property,  and  says 
the  case  quoted  from  that  excellent  book,  the  Reports  of  Saunders, 
(meaning  the  case  of  Gainaford  v.  Griffith ,)  was  an  estate  of 
leasehold.  That  case,  therefore,  I  consider  as  of  unimpeached 
authority,  and  a  very  strong  case  in  favour  of  the  plaintiff's 
claim;  nay,  it  was  a  stronger  case  to  decide  for  the  absolute 
nature  of  the  covenant,  for  the  general  words  are  not  in  it.  The 
case  of  Noble  v.  King  J  was  a  case  of  executors,  who  had  cove- 

t  Sngd.  Law  of  Vendors  and  Pur-  J  1  H.  Bl.  34. 

chasers,  4tli  edit.  409. 
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nanted,  as  this  defendant  has  done  here ;  for  there  were  the       [Nikd 

words,  "any  other  person  or  persons  whomsoever."     It  was    m^irshall. 

there  contended,  that  executors  could  only  be  understood  to 

covenant  against  their  own  acts,  or  the  acts  of  persons  claiming 

under  them ;  but  the  counsel  never  seems  to  have  thought,  in 

that  case,  that  it  would  not  have  bound  a  common  covenantor 

*again6t  the  acts  of  a  stranger :  but  the  case  was  not  decided,       C  *342  ] 

for  it  went  off  upon  another  point.     This  brings  me  to  the  case 

of  Browning  v.   Wright,  which,  it  is  supposed,  is  decisive  in 

favour  of  the  defendant.     First  of  all,  I  would  say,  if  it  were 

necessary  to  get  rid  of  that  case,  that  it  is  a  case  of  freehold,  and 

not  of  leasehold ;  a  distinction  pointed  out,  and  the  reasons  for 

the  distinction  assigned,  by  Lord  Eldon,  in  giving  his  opinion 

in  pages  23  and  25  of  the  Beport.     In  the  next  place,  I  would 

observe,  that  the  question,  there,  did  not  arise  upon  the  same 

branch  of  the  covenant  as  that  upon  which  we  are  now  engaged. 

Here,  it  is  upon  that  part  of  the  covenant  which  covenants  for 

quiet  enjoyment ;  in  that  case,  the  covenantor  only  covenanted 

for  quiet  enjoyment,  without  the  disturbance  of  him,  or  any 

other  person  or  persons  claiming  under  him.    In  the  case  of 

Browning  v.  Wright,  the  question  turned  upon  the  covenants  for 

title,  and  having  a  power  to  convey ;  and  as  to  those,  one  would 

say,  generally  speaking,  that  a  man  would  only  be  inclined  to 

covenant,  that,  as  far  as  he  knew,  he  had  a  good  title,  and  (hat, 

notwithstanding  any  act  done  by  him,  he  had  a  power  to  convey. 

But  the  main  distinction  between  the  cases,  (and  upon  which  I 

strongly  rely,)  is,  that  in  the  case  of  Browning  v.  Wright^  the 

words,  "or  any  other  person  or  persons  whomsoever,"  are  not 

to  be  found ;  and  therefore,  as  long  as  words  are  to  have  any 

force,  I  cannot  withhold  their  natural  and  legitimate  meaning. 

In  short,  I  consider  the  case  from  2  Bos.  &  P.  so  clear,  that  I 

conceive  it  only  required  to  be  looked  at  by  the  very  learned 

Judges  who  decided  it,  to  draw  the  conclusion  which  they  did ; 

and  it  was  on  the  same  principle  on  which  that  case  was  decided, 

and  as  not  distinguishable  from  it,  that  I  concurred  most  readily 

with  my  Lord  Chief  Justice  and  my  brother  Burbough,  in  Foord  v. 

Wilson,  in  Mich.  59  Geo.  III.    The  covenant,  there,  was  exprassly 

and  clearly  intended  to  be  a  restricted  *covenant ;  for,  after      [  •Stt  ] 
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NiKD  stating  that  the  covenantor  covenants,  that  he  has  done  no  act 
Masbhall.  to  charge,  incumber,  or  affect,  it  goes  on,  "  and  that  for,  and 
notwithstanding  any  sach  act,  deed,  matter,  or  thing,  the  said 
lease  is  a  good,  valid,  and  subsisting  lease,"  namely,  by  the  pro- 
noun of  reference  "  such,"  pointing  at  his  own  acts.  Above  all, 
in  Foord  v.  Wilson,  are  not  to  be  found  the  general  words, 
"  person  or  persons  whomsoever."  But,  on  the  contrary,  the 
words  "person  or  persons,"  being  once  mentioned,  they  are 
immediately  followed  by  the  restrictive  words  "  claiming  or  to 
claim  under  him  or  them."  In  the  present  case,  on  the  contrary, 
as  I  have  already  observed,  and  in  the  branch  of  the  covenant 
we  are  now  engaged  in,  we  have  the  general  word  "whomsoever;" 
but,  in  the  latter  branch  of  the  covenant,  the  covenantor  adds 
the  restriction  "claiming,  or  who  shall  thereafter  claim  the 
premises,  or  any  part  thereof,  by,  from,  under,  or  in  trust  for 
him  or  them : "  shewing  most  clearly  that  he  understood  the 
distinction ;  that  he  used  the  words  generally,  where  he  meant 
the  covenant  to  be  general,  and  restrictively,  where  he  meant 
that  the  covenant  should  be  restrained.  The  only  remaining 
case  to  which  I  shall  call  the  attention  of  the  Bar,  is  that  of 
Hotvell  V.  Ilichards  ;  and,  really,  that  is  so  much  in  point,  that  I 
cannot  distinguish  it.  The  Judge  who  delivered  the  judgment 
in  that  case  was  Lord  Ellenborouoh,  after  time  taken  to  de- 
liberate, assisted  in  those  deliberations,  at  that  time,  by  the 
Judges  Grose,  Le  Blanc,  and  Batley;  and  the  Court  held, 
most  clearly,  that,  (although  we  find  the  words  there,  as  here, 
"  for  and  notwithstanding  any  act,  &c.  done  by  them,  or  any  of 
them  (the  releasors),  to  the  contrary,")  they  had  a  good  title  to 
convey ;  and  also  that  they,  "  for  and  notwithstanding  any  such 
matter  or  thing  as  aforesaid,"  had  good  right  and  full  power  to 
grant;  yet,  that  those  restrictive  words  did  not  restrain  the 
[•344]  general  words,  "and  likewise,  that  the  releasee  ♦should  peace- 
ably enter,  hold,  and  enjoy,  the  premises  granted,  without  the 
lawful  let  or  disturbance  of  the  releasors,  their  heirs,  or  assigns, 
or  for  or  by  any  other  person  or  persons  whomsoever."  In  this 
case,  too,  it  was  a  case  of  freehold ;  and  they  had  before  them 
the  case  of  Browning  v.  Wri{/ht;  and  the  Court  thought  they 
could  hold,  that  the  generality  of  the  covenant  for  quiet  enjoy- 
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ment  was  not  restrained  by  the  qualified  covenant  for  good  title       Nind 

And  right  to  convey,  in  perfect  consistency  with  the  case  of    Marshall. 

Browning  v.  Wright.     But  how  could   they  do  so?     For  this 

plain  reason,  because  of  those  general  words,  which  are  also  in 

this  case,  but  which  are  not  in  the  case  of  Browning  v.  Wright^ 

though,  in  all  other  respects,  it  is  precisely  the  same.    But,  it 

is  said,  the  intention  was  there  apparent  that  the  releasor  meant 

to  take  all  the  charge  upon  him,  because  he  excepts  what  he 

does  not  mean  to  bear,  namely,  the  chief  rent,  and  shews  that 

he  meant  to  remain  liable  to  every  thing  else.    I  think  it  may 

be  said,  if  we  have  an  accurate  account  of  the  judgment,  which 

no  doubt  we  have,  this  circumstance  forms  no  ingredient  in  it. 

It  is  not  even  hinted  at,  and  is  only  mentioned  by  Lord  Ellen- 

BOBOUGH  in  stating  the  record.    And  I  think  I  may  venture  to 

state^  without  fear  of  contradiction,  that,  if  ever  there  existed  a 

Judge  who  luminously  and  perspicuously  stated  the  grounds  of  a 

written  judgment,  what  he  did,  and  what  he  did  not  rely  upon, 

that  noble,  very  learned,  and  excellent  person,  was  the  man; 

and,  therefore,  it  is  impossible  ever  to  mistake  his  meaning, 

though  you  may  happen  not  to  come  to  the  same  conclusion.    I 

most  perfectly  coincide  in  that  judgment.    I  am,  therefore,  of 

opinion,  that  the  covenant  for  quiet  enjoyment,  in  this  case  is 

not,  in  point  of  necessary  construction,  to  be  restrained  in  the 

manner  contended  for  by  the  defendant ;  and  consequently,  in 

my  view  of  it,  there  ought  to  be  judgment  for  the  plaintiflf. 

Dallas,  Ch.  J. :  [  345  ] 

The  question  in  this  case  arises  on  the  covenant  for  quiet 
enjoyment,  namely,  whether  it  is  confined  to  the  acts  of  the 
covenantor,  and  those  claiming  under  him,  or  applies  to  the  acts 
of  all  other  persons  of  any  description  whatsoever.  And  in  this, 
as  in  every  similar  case,  it  is  a  question  of  intention  to  be 
collected,  not  merely  from  the  words  of  any  one  covenant,  but 
by  comparing  all  the  covenants  each  with  the  other,  so  that  the 
construction  be  made  on  the  entire  deed;  and  this,  without 
reference  to  the  order  in  which  the  covenants  are  found.  In  the 
present  case,  the  first  covenant  is  for  a  good  and  valid  lease, 
notwithstanding  any  act  done  by  the  covenantor,  or  by  those  who 


^ 


632  1819.    C.  P.    1  BBOD.  &  B.  845—846.  [b.b- 

NiHD       may  claim  under  him  to  the  contrary.    Next  comes  the  covenant, 
Mabbhall.   ^^  which  the  breach  is  assigned,  viz.  the  covenant  for  quiet 
enjoyment,  and  it  is  for  quiet  enjoyment  against  the  covenantor, 
his  heirs,  executors,  administrators,  and  assigns,  and,  if  it  stopped 
here,  it  would  be  clearly  restrictive ;  but  these  words  are  added, 
on  which  the  difficulty  arises,  "  or  any  other  person  or  persons 
whomsoever."    The  clause  of  indemnity  follows ;  and  it  is  **  ta 
keep  harmless  and  indemnified  against  all  acts  done  by  the 
covenantor,  or  those  claiming  under  him ; "  dropping  the  words 
in  the  covenant  for  quiet  enjoyment,  viz.  ''  against  the  acts  of  all 
persons  whomsoever."    Lastly,  comes  the  covenant  for  further 
assurance ;  and  here  again,  the  words  ''  or  any  other  person  or 
persons  whomsoever  "  recur,  but  again  limited  to  the  covenantor 
and  his  representatives,  and  any  person  claiming  under  him  or 
them,  so  as  to  be,  again,  clearly  restrictive  in  the  sense  in  which 
I  understand  them.      Every  case  of  this    sort    must  contain 
covenants  apparently,  or,  often,  really  inconsistent ;  for,  it  is  only 
from  such  inconsistency,  that  the  case  arises ;  and  it  is  doing 
nothing  towards  solving  the  difficulty,  to  take  the  words  of  any 
[  •846  ]      separate  covenant.    The  rule  is,  that,  if  to  give  to  words  •what 
might  seem  to  be  their  meaning,  if  taken  by  themselves,  would 
be  inconsistent  with  the  general  purview  of  the  deed,  as  to  be 
extracted  from  all  the  covenants,  or,  to  express  it  differently,  aa 
the  evidence  of  intention  may  appear  on  the  whole,  so  each 
particular  covenant  must  be  construed  with  respect  to  the  deed 
in  question.     One  would  naturally  suppose,  that  in  covenanting 
for  the  validity  of  the  lease,  the  lease  being  the  subject  to  be 
assigned,  the  covenantee  would  stipulate  in  terms  of  as  extensive 
meaning  as  possible,  if  the  parties  so  meant ;  but  the  covenant 
in  question  is  restrained  to  the  covenantor,  and  his  heirs  or 
assigns.    But  it  is  asked,  if  nothing  more  were  meant,  why,  in 
the  covenant  which  immediately  follows,  are  words  introduced^ 
which,  of  themselves,  import  a   great  deal  more?  and  this, 
certainly,  raises  the   difficulty.     Are  these  words,  because  the 
last,  to  extend  the  former  words,  or  are  the  former  special  worda 
to  restrain  the  subsequent  general  words  ?  or  if  the  subsequent 
general  words  are  to  be  considered  as  extending  the  former 
restrictive  words,  are  the  subsequent   restrictive  words,  into 
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which  the  deed  again  relapses  in  the  covenant  for  indemnity,  to  Nikd 
narrow  the  general  words  in  the  covenant  for  quiet  enjoyment  ?  mabbhall. 
And  what  are  we  to  say,  when  we  find  that  the  latter  special 
words  are  again  followed  by  the  general  words,  in  the  concluding 
covenant  for  further  assurance,  and  there,  again,  restrained  to 
acts  done  by  them  claiming  under  the  covenantor?  As  far  as 
light  is  to  be  derived  from  cases,  that  of  Browning  v.  Wright 
contains  a  reference  to  most  of  those  to  be  found.  As  to  the  case 
itself,  it  does  not  seem  to  me  to  touch  the  present ;  there  the 
covenant  for  title  was  qualified,  so  was  the  clause  of  warranty  : 
so  the  stipulation  for  indefeasibility  of  estate,  and,  lastly,  such  was 
the  covenant  for  quiet  enjoyment :  nor  was  even  the  covenant  for 
right  to  convey  general,  for  it  was  only  to  convey  in  manner 
aforesaid,  connecting,  *therefore,  by  words  of  reference,  the  [  •347  ] 
individual  covenant  with  the  preceding  restrictive  covenants,  and 
equally  throwing  light  on  the  covenants  which  followed,  taking 
all  the  covenants  together,  with  or  without  reference  to  the  order 
in  which  they  stood.  In  Oainsford  v.  Griffith,  the  covenant  was 
general,  that  the  lease  was  indefeasible,  difiering,  therefore,  from 
this,  in  which  it  is  special  and  limited ;  and  the  only  question 
appears  to  have  been,  whether,  the  special  words  in  the  covenant 
for  quiet  enjoyment  could  restrain  the  general  words  in  the 
former  covenant,  which  the  Court  held  they  could  not.  BroughUm 
V.  Conway  does  not  seem  to  me  to  apply.  The  covenant  was, 
that  the  party  had  done  no  act  to  impeach  the  property  in 
question,  but  that  the  assignee  might  quietly  enjoy  without  let  of 
him,  or  of  any  other  persons ;  and  the  words  "  but  that "  were  con- 
sidered as  dependent  on  the  precedent  matter,  and  no  new  matter 
or  sentence ;  and  the  ground  of  decision  was  the  precise  form  of 
the  particular  covenant.  Without  dwelling  on  intermediate  cases, 
which  does  not  appear  to  me  to  be  necessary,  I  shall  now  come  to 
the  case  of  Howell  v.  Richards^  and  examine  how  far  it  is  similar, 
and  in  what  respects  it  differs  from  the  present.  The  covenant 
for  title  was  of  a  limited  nature  like  the  present ;  so,  as  to  right 
and  authority  to  convey ;  the  covenant  for  quiet  enjoyment  was 
in  the  same  terms  as  the  present ;  and,  the  last  covenant  being 
general  in  its  terms,  the  question  arose,  whether  it  was  restrained 
by  the  precedent  special  clauses  ?  and  thus  far  the  two  cases 
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NiKD  exactly  agree.  But  now  the  difference  arises ;  and  it  is  this.  In 
Marshall.  Howell  v.  Richards  the  covenant  to  indemnify  following  that  for 
quiet  enjoyment  was  in  the  most  comprehensive  terms,  with  a 
single  saving  as  to  a  chief  rent,  and  on  this,  in  giving  the  judg- 
ment of  the  Court,  Lord  Ellenborough  greatly  relies ;  but,  here, 

[  •348  ]  the  covenant  for  indenmity  is  special,  and  confined  to  acts  *done 
by  the  covenantor,  or  those  claiming  under  him.  As  applied  to 
the  same  subject,  the  special  and  restricting  covenant  follows  the 
general  covenant.  And  this  makes  the  reasoning  in  Howell  v. 
Richards  apply  the  other  way.  '*  The  person  using  the  general 
words  "  (which  were  the  last  words)  said  Lord  Ellenborough, 
''  could  not  forget  that  he  had,  immediately  before,  used  special 
words  of  a  narrower  extent."  Apply  this  to  the  present  case, 
in  which  special  words  follow  the  general  words,  and,  therefore, 
if  the  general  words  in  Howell  v.  Richards,  because  the  last 
words  used,  were  to  enlarge  the  special  preceding  words,  the 
special,  because  the  last  used,  should  restrain  the  general ;  so 
that,  if  the  order  in  which  they  are  found,  and  the  words  last 
uttered  by  the  party  be  to  make,  in  any  respect,  the  distinction, 
the  case  of  Howell  v.  Richards,  instead  of  being  an  authority  for 
the  plaintiff,  is  an  authority,  as  far  as  reasoning  goes,  in  favour 
of  the  covenant  being  restrictive  here ;  nor  does  this  observation 
merely  attach  upon  what  is  said  in  the  judgment  given,  but  it 
seems  to  me,  so  to  apply  on  the  sense  and  reason  of  the  thing ; 
at  all  events,  in  the  circumstances  belongiag  to  each,  the  cases 
differ.  The  covenant  for  further  assurance,  the  last  in  the  deed, 
is  clearly  restrictive.  The  words  occur,  as  in  the  covenant  for 
quiet  enjoyment,  **  all  and  every  other  person  or  persons  whom- 
soever," preceded  by  the  words  "his  executors  and  adminis- 
trators ;  "  and,  in  a  subsequent  part  of  the  same  covenant,  these 
words  are  explained  and  qualified  by  the  words  ''  in  trust  for 
him  or  them,"  that  is,  the  covenantor  or  his  assigns ;  shewing, 
that  in  the  former  covenant,  they  were  made  use  of  in  the  same 
sense.  Without  rejecting,  therefore,  the  words,  this  will  give  a 
meaning  consistent  with  all  the  other  covenants,  shewing,  that 
the  covenantor  meant  only  to  covenant  against  his  own  acts,  and 

[  •349  ]  those  claiming  under  him.  On  the  whole,  therefore,  when  I  *find 
the  deed  begin  and  end  with  a  restrictive  covenant,  when  I  find 
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intermediate  restrictive  covenants,  when  I  find,  in  the  very  Nind 
<5lau8e  in  which  the  supposed  general  covenant  occurs,  that  it  is  Marshall. 
immediately  preceded  by  a  restrictive  covenant ;  when  I  further 
find,  that  to  suppose  the  general  words  were  added  to  enlarge  the 
restrictive  words  would  be  inconsistent  with  special  restraining 
words  which  immediately  follow,  and  give  them  a  sense  different 
from  what  they  bear  in  a  subsequent  covenant; — putting  all 
these  circumstances  together,  and  having  to  assign  a  meaning  to 
the  general,  words,  not  merely  by  themselves,  nor  even  as  they 
follow  special  words,  but  as  they  themselves  are  in  every  sub- 
sequent covenant  followed  by  restrictive  words  ;  if  there  were  more 
of  difficulty  in  this  case,  than  appears  to  me  to  belong  to  it,  still, 
on  the  whole,  I  should  be  of  opinion,  that  the  general  intention 
is  clear ;  and  in  favour  of  a  clear  intention,  that  is,  such  intention 
to  be  collected  from  the  whole  deed,  I  should  consider,  that 
these  words  might  even  be  rejected  if  necessary.  But  this  I  do 
not  feel  any  necessity  to  do,  because  I  think  "  all  persons  what- 
soever "  must  be  construed  to  mean  persons  of  the  description  in 
the  other  covenants,  that  is,  persons  claiming  under  the 
covenantor,  or  persons  claiming  under  them ;  and  that  they  are 
in  the  nature  of  sweeping  and  comprehensive  words,  introduced 
to  give  the  largest  effect  to  the  special  words,  reference  being  had 
to  their  special  nature,  and  as  such,  ranging  under  known  rules 
of  construction,  and  to  be  explained  and  applied  as  I  have  already 
stated.  Agreeing,  therefore,  with  my  brothers  Burrough  and 
BicHARDSON,  the  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant  accordingly. 
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1819.  GEORGE   WINTER  v.  EDWARD  WHITE.t 

JunA  29 

(1  Brod.  &  Bing.  350—369 ;  8.  0.  3  Moore,  674.) 

[  360  ]  A.,  B.,  C,  Dm  E.,  and  F.,  partners  in  trade,  submitted  to  arbitration 

differences  which  had  arisen  between  them  in  their  trade.  A.,  B.,  and 
C,  gave  a  joint  and  several  bond  to  D.,  E.,  and  F.,  conditioned  for  the 
performance  of  an  award,  and  D.,  E.,  and  F.,  gave  a  similar  bond  to 
A.,  B.,  and  C.  The  arbitrator  awarded,  among  other  things,  that  B. 
should  pay  a  sum  of  money  to  A.  In  an  action  by  A.  against  B.  on 
the  award:  Held  (Hiouakdson,  J.  diMentiente)^  that  A.  might  recover 
the  sum  awarded  to  him. 

In  the  recital  of  a  bond,  the  differences  were  said  to  exist  "  between 
the  above  bounden  A.,  B.,  and  C,  and  the  above-named  D.,  £.,  and 
¥."  The  declaration,  in  setting  out  the  bond,  laid  the  differences  to 
exist  between  A.,  B.,  C,  D.,  E.,  and  F. :  Held,  that  this  was  no  variance. 

Debt  on  award.    The  declaration  stated,  that  before  the  time 

of  making  and  executing  the  bonds,  and  making  the  submission 

thereinafter  mentioned,  George  Winter  (the  plain tiflF)>  W.  Munton, 

and  Edward  White  (the  defendant),  Joseph  Hollams,  Thomas 

Knott,  and  Samuel  Pointon  had  been  concerned  together  in  trade 

as  ship  owners  and  coal  merchants,  and  that  divers  differences 

and  disputes  had  arisen,  and  at  the  time  of  making  and  executing 

the  bonds,  and  making  the  submission  thereinafter  mentioned, 

were  depending  between  the  said  George,  and  Edward,  William, 

Joseph,  Thomas,  and  Samuel,  with  respect  to  such  trade  and 

dealings,  and  the  accounts  relating  thereto  and  thereupon ;  and 

whilst  such  differences  and  disputes  were  depending,  the  said 

G.  Winter,  E.  White,  and  William  Munton,  by  a  bond,  bearing 

date  the  7th  November,  1815,  became  jointly  and  severally  bound 

to  Joseph  Hollams,  Thomas  Knott,  and  Samuel  Pointon,  in  the 

penal  sum  of  2,000{. ;  and  that  the  said  three  obligees,  Joseph, 

Thomas,  and  Samuel,  by  another  bond  of  the  same  date,  became 

jointly  and  severally  bound  to  the  said  George,  Edward,  and 

William,  in  the  penal  sum  of  2,000i.,  whereby,  after  reciting  that 

those  six  persons  had  been,   sometime    then  ago,  concerned 

together  in  trade  as  ship  owners,  and  that  divers  differences  and 

[  *86i  ]      disputes  had  arisen  and  were  then  depending  between  *the 

said  George,  Edward,  William,  Joseph,  Thomas,  and  Samuel, 

t  This  case  apin^ai-s  to  be  between      v.  Munion,  19  B.  B.  560,  but  the 
the  same  parties  and  to  some  extent      points  are  quite  distinct. — F.  P. 
to  deal  with  the  same  facts  as  Winter 
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with  respect  to  such  trade,  and  the  acconnts  relative  thereto ;  and  Wiktkb 
further  reciting,  that  it  had  been  agreed  between  them  all,  that  Wbits. 
all  accounts  relative  to  the  trade,  and  all  differences  and  disputes 
between  the  parties  with  respect  to  the  same,  should  be  referred 
to  the  award  of  Benjamin  Kidman  and  William  Wood,  arbitrators 
indifferently  named  and  appointed  by  and  on  the  several  parts 
and  behalfs  as  well  of  the  said  George,  Edward,  and  William,  as 
of  the  said  Joseph,  Thomas,  and  Samuel,  to  arbitrate  all  such 
accounts,  and  all  claims,  differences,  and  disputes  with  respect 
thereto,  the  said  bonds  were  respectively  conditioned  (amongst 
other  things)  in  all  things  well  and  truly  to  stand  to  and  obey  the 
award  to  be  made  by  the  said  arbitrators,  of  and  concerning  the 
said  trade  and  dealings,  and  all  accounts,  differences,  and  disputes 
relative  thereto,  and  of  and  concerning  all  actions,  cause  and 
causes  of  action,  suits,  claims,  damages,  and  demands  whatsoever, 
then  or  at  any  time  theretofore  had,  made,  moved,  brought,  com- 
menced, or  depending  by  or  between  the  said  parties  or  any  of 
them,  or  any  other  person  or  persons  claiming  to  be  a  creditor  or 
creditors  upon  the  said  parties,  or  any  of  them,  with  respect  to 
all,  or  any  of  the  matters  thereinbefore  agreed  to  be  referred ; 
then  followed  agreements  concerning  the  expenses  of  the  arbi- 
tration, and  the  examination  of  witnesses,  production  of  papers, 
&c. ;  and  the  plaintiff  then  averred,  that  the  above  named 
arbitrators  made  their  award,  and  thereby,  amongst  other  things, 
awarded,  that  the  defendant  should,  at  a  certain  time  and  place 
in  the  declaration  mentioned,  pay  to  the  plaintiff  the  sum  of 
156Z.  128.  6d.,  being  the  balance  which  they  found  to  be  due 
from  the  defendant  to  the  plaintiff,  on  account  of  their  said 
partnership  dealings,  including  therein  one  sixth  part  of  the 
expense  of  the  reference  and  award,  and  after  *they  had  allowed  [  *352  ] 
to  the  credit  of  the  defendant  the  sum  of  611.  Ids.  8^2.,  the  amount 
of  his  bill  for  work  done  for  the  partnership  concern,  together 
with  interest  upon  the  said  sum  of  156Z.  12«.  6d.  from  the  date  of 
their  award,  and  averred  notice  to  the  defendant,  and  a  breach  in 
non-payment.  Then  followed  a  count  for  91.  12«.  6d.  for  goods 
sold  and  delivered.  Plea,  general  issue,  and  issue  thereon ;  there 
was  also  a  notice  of  set-off. 

At  the  trial  at  the  London  sittings  in  Hilary  Term,  1819, 
before   Park,  J.   it  appeared,   that  Joseph  HoUams,   Thomas 
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WiKTEB      Knott,  and  Samuel  Pointon,  had  given  a  joint  and  several  bond 
Whitb.      ^  George  Winter,  Edward  White,  and  William  Munton,  and  that 
G.  Winter,  E.  White,  and  W.  Munton,  had  given  their  joint  and 
several  bond  to  J.  Hollams,  T.  Knott,  and  S.  Pointon  conditioned 
for  submitting  to  arbitration  divers  differences  and  disputes 
which  had  arisen  and  were  depending  between  them  with  respect 
to  their  trade,  and  for  the  performance  of  the  award  that  should 
be  made.    The  recital  and  condition  of  the  bond  declared  on, 
were  as  follows :  *'  Whereas  the  above  bounden  Joseph  Hollams, 
Thomas  Knott,  and  Samuel  Pointon,  and  the  above  named 
George  Winter,  Edward  White,  and  William  Munton,  were  some- 
time ago  concerned  together  in  trade  as  ship  owners  and  coal 
merchants;  and  whereas  divers  differences  and  disputes  have 
arisen  and   are  now  depending    between  the  above  bounden 
J.  Hollams,  T.  Knott,  and  S.  Pointon,  and  the  above  named 
G.  Winter,  E.  White,  and  W.  Munton,  with  respect  to  such  trade 
and  the  accounts  relative  thereto:  and  whereas  it  hath  been 
agreed  by  and  between  the  above  bounden  J.  Hollams,  T.  Knott, 
and  S.  Pointon,  and  the  above  named  G.  Winter,  E.  White,  and 
W.  Munton,  that  all  accounts  relative  to  the  said  trade,  and  all 
differences  and  disputes  between  the  said  parties  with  respect  to 
[  *2»53  1       the  same,  shall  be  referred  *to  the  award,  arbitrament  and 
umpirage,   final  end  and  determination    of    B.   Kidman    and 
W.  Wood,  arbitrators  indifferently  named  and  appointed,  by  and 
on  the  several  parts  and  behalfs,  as  well  of  the  above  bounden 
J.  Williams,  T.  Knott,  and  S.  Pointon,  as  of  the  above  named 
G.  Winter,  E.  White,  and  W.  Munton,  to  arbitrate,  adjudge,  and 
determine  of  and  concerning  all  such  accounts,  and  all  claims, 
differences,  and  disputes  with  respect  thereto.    Now,  therefore, 
the  condition  of  the  above  written  obligation  is  such,  that  if  the 
above  bounden  J.  Hollams,  T.  Knott,  and  S.  Pointon,  and  each 
of  them,  their  and  each  of  their  heirs,  executors,  and  adminis- 
trators, and  every  of  them,  do  and  shall,  on  his  and  their 
respective  parts  and  behalfs,  in  all  things  well  and  truly  stand  to, 
obey,  &c.  and  keep  the  award,  &c.  to  be  made  by  the  said 
Benjamin  Kidman  and  William  Wood,  of  and  concerning  the 
said  trade  and    dealings,  and    all  accounts,  differences,  and 
disputes  relative  thereto,  and  of  and  concerning  all  action  and 
actions,  cause  and  causes  of  action,  suits,  claims,  damages,  and 
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demands  whatsoever,  now  or  at  any  time  heretofore  had,  made,  Winter 
moved,  brought,  commenced,  or  depending,  by  or  between  the  whitb. 
said  parties,  or  any  of  them,  or  any  other  person  or  persons 
whomsoever,  claiming  to  be  a  creditor  or  creditors  upon  the  said 
parties,  or  any  of  them,  with  respect  to  all  or  any  of  the  matters 
hereinbefore  agreed  to  be  referred,  so  as  such  award,  &c.  be  made 
in  writing,  and  ready  to  be  delivered  to  such  of  the  said  parties 
as  shall  require  the  same,  within  one  calendar  month  next 
ensuing  the  day  of  the  date  of  the  above  written  obligation,  then 
this  obligation  to  be  void,  &c."  It  appeared  from  the  award 
that  the  arbitrators,  among  other  things,  awarded,  that  the 
defendant  should  (at  a  time  and  place  mentioned  in  the  award) 
pay  to  the  plaintiff  the  sum  of  156{.  128.  6d.,  being  the  balance 
which  they  found  to  be  due  from  the  defendant  *to  the  plaintiff,  [  'SBi  ] 
on  account  of  their  partnership  dealings,  including  therein  one- 
sixth  part  of  the  expenses  of  the  reference  and  award,  and  after 
having  allowed  to  the  credit  of  the  defendant  the  sum  of 
611.  19a.  3tf.,  the  amount  of  the  bill  for  work  done  for  the 
partnership  concern.  They  also  awarded  that  if  at  any  time 
thereafter,  any  monies  should  be  recovered  and  received  on 
account  of  a  sum  stated  to  be  the  amount  of  debts  due  to  the 
partnership  concern,  and  which  then  were  considered  as  bad  and 
doubtful,  the  same  should  be  divided  equally  between  the  said 
G.  Winter  (the  plaintiff),  E.  White  (the  defendant),  W.  M., 
J.  H.,  T.  E.,  and  S.  P.  It  also  appeared  that  there  never  were 
any  disputes  between  the  plaintiff,  the  defendant  and  Munton, 
taken  collectively,  and  HoUams,  Knott,  and  Fointon,  taken  col- 
lectively, but  that  the  disputes  were  between  the  six  parties 
severally,  in  relation  to  a  partnership  concern  which  they  had 
carried  on  together.  It  did  not  appear  that  there  was  any  rule 
of  Court  touching  the  award  or  submission.  The  counsel  for 
the  defendant  objected,  among  other  things,  first,  that  there  was 
a  variance  between  the  bond  produced  in  evidence  and  that 
recited  in  the  declaration  ;  secondly,  that  the  action  could  not  be 
sustained  by  the  plaintiff,  who  was  with  the  defendant,  and 
another  co-obligor,  in  one  of  the  bonds,  and  with  the  same 
persons  a  co-obligee  in  the  other.  The  learned  Judge  reserved 
the  points.    Upon  these  grounds, 
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WiHTBB  Bo$anquety  Serjt.  in  Hilary  Term,  1819»  had  obtained  a  rule 

White.  ^^^  ^  Bet  aside  the  verdict  for  the  plaintiff,  and  enter  a  nonsuit, 
or  to  arrest  the  judgment.  The  cause  was  twice  argued,  once  in 
Hilary  Term,  1819,  by  Lens,  Serjt.  for  the  plaintiff,  and 
Bosanquet  and  Taddy^  Serjts.  for  the  defendant,  and  again 
in  this  Term  by  Toddy  for  the  defendant,  and  Lens  for  the 

plaintiff. 

»  »  »  »  • 

[  357  ]  The  Judges  now  delivered  their  opinions  seriatim  : 

BicHARDSON,  J.  (after  stating  the  pleadings  and  the  facts  of  the 
case): 

It  seems  to  me,  that,  in  this  case,  the  judgment  ought  to  be 
arrested.    The  question  is,  whether  any  contract  or  cause  of 
action  exists  between  the  plaintiff  and  the  defendant,  and  it 
seems  to  me  that  none  appears  upon  this  record.     There  cer- 
tainly are  authorities  to  shew,  that  where,  in  pursuance  of  bonds 
of  submission,  an  award  for  the  payment  of  money  is  made,  the 
party  is  not  bound  to  sue  upon  the  bond,  but  that  an  action  of 
debt  may  be  maintained  upon  the  award.    From  Freem.  410 
(anon.),  Jenkinson  v.  Alisson,  Freem.  415,  and  Dilley  v.  Polhill, 
Str.  923,  it  appears  that  such  an  action  is  maintainable.     But  I 
am  not  aware  of  any  case  in  which  it  has  been  held,  that  an 
action  of  debt  will  lie  upon  the  award,  where  an  action  would 
not  also  lie  upon  the  bond  of  submission.    What  is  the  nature 
of  an  award  ?    An  award  is  a  decree  made  by  a  Judge  or  Judges, 
deriving  authority  from  the  choice  of  the  parties.     The  power  of 
such  Judge  or  Judges  to  decide,  and  the  duty  incumbent  on  the 
parties  to  obey  the  decision,  arise  solely  from  the  contract  of 
submission.     In  order,  therefore,  to  support  an  action  on  an 
award,  the  contract  of  submission  must  be  proved.     The  award 
itself  is  no  evidence  of  contract,  but,  when  made  in  pursuance 
of  a  proper  submission,  then  the  parties  may  be  said  to  have 
contracted  to  pay  that  which   the  arbitrators,  so  empowered, 
[  *368  ]      have  by  the  award  directed  to  be  paid.     The  ^submission,  then, 
being  the  basis  of  the  action,  must  be  examined,  for  the  purpose 
of  seeing  what  the  contract  is,  and  by  whom  and  with  whom  it 
is  made.    In  the  present  case,  there  is  no  evidence  of  submis- 
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sion,  excepting  two  bonds ;  by  one  of  which  Winter  and  White,  Wintbb 
and  one  Munton  became  jointly  and  severally  bound  to  three  whits. 
other  persons,  and  by  the  other  bond,  those  three  persons 
became  jointly  and  severally  bound  to  Winter,  White,  and 
Munton.  Unless,  therefore,  there  can  be  inferred  from  the 
conditions,  some  other  and  different  contract  from  that  which  is 
expressed  in  the  obUgatory  part,  it  cannot  be  said,  that  by  these 
bonds.  Winter  and  White  are  contracting  parties  with  each 
other.  They  are  either  joint  and  several  obligors,  or  joint 
obligees.  But  to  hold,  that  the  condition  can  introduce  any  new 
and  different  contract,  seems  to  me  to  be  extending  the  condition 
beyond  its  proper  office,  which  is  to  operate  as  a  defeazance  upon 
the  obligation  before  entered  into,  not  to  create  any  new  duty, 
or  extend  that  which  the  obUgor  has  already  taken  upon  him- 
self. In  cases  where  A.  and  B.  have  jointly  entered  into  a 
submission  of  arbitration  with  C,  an  award  for  A.  alone  to  pay 
money  to  C.  has  been  objected  to,  but  holden  good  by  the  Court, 
Athelstofi  V.  Moofi,  Com.  Eep.  546.  Carter  v.  Carter,  1  Vem. 
259.  But  the  authority  which  seems  to  me  to  come  nearest  to 
the  present  case,  is  in  Brooke's  Abridgment,  tit.  Arbitrement, 
pi.  44.  There,  after  citing  the  Year  Book,  2  Rich.  III.  18  (where 
it  was  held  by  three  justices  in  the  Exchequer  Chamber,  that  if 
J.  N.  and  three  others  put  in  award  of  W.  P.  all  actions  and 
demands  between  them,  the  arbitrator  has  authority  to  decide 
all  joint  matters  between  them,  and  all  several  matters  also,)  he 
adds,  ''  Yet  it  seems  clear,  that  the  arbitrator  has  not  authority 
to  determine  or  arbitrate  matters  between  the  three,  for  they  are 
one  party  against  the  fourth,  but  he  may  *detennine  between  any  [  •sbs  ] 
<me  of  the  three  and  the  fourth."  This  distinction  appears  to 
me  to  be  founded  in  reason  and  principle;  for,  otherwise,  a 
different  effect  might  be  given  to  the  submission,  and  a  contract 
might  be  let  in  different  from  that,  into  which  the  parties  by 
their  submission  entered. 

]3URB0UGH,  J. : 

This  is  a  motion  in  arrest  of  judgment.  The  objection  made 
on  the  part  of  the  defendant  is,  that  the  action  of  debt  on  the 
award  cannot  be  maintained  by  the  plaintiff,  who  is,  with  the 
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wiNTKB      defendant  and  another,  an  obligor,  in  one  of  the  bonds;  and 
Whits.      ^^^^  ^^^  same  persons,  an  obligee  in  the  other  bond  mentioned 
in  the  declaration.     It  has  been  contended  that  the  matter  on 
which  the  arbitrators  have  decided,  as  between  the  plaintiff  and 
the  defendant,  was  not  submitted  to  their  decision.    In  the  first 
place,  therefore,  it  becomes  necessary  to  see  who  are  the  parties, 
and  what  is  the  form  of  the  submission.     The  parties  to  the 
submission  are  the  plaintiff,  the  defendant,  and  one  William 
Munton,  and  Joseph  HoUams,  Thomas    Knott,  and    Samuel 
Pointon.    The  form  of  the  submission  on  the  part  of  the  plaintiff, 
the  defendant,  and  Munton,  is  a  bond,  by  which  they  became 
jointly  and  severally  bound  to  HoUams,  Knott,  and  Pointon,  in 
the  penal  sum  of  2,000{. ;  and  on  the  part  of  Hollams,  Knott, 
and  Pointon,   they,   by  the  other  bond,   became  jointly  and 
severally  bound  to  the  plaintiff,  defendant,  and  Munton,  in  the 
like  sum.     So  that  by  these  bonds,  all  six  are  severally  bound. 
The  next  thing  to  consider  is,  what  is  submitted  to  the  arbitra- 
tors ?    The  matter  submitted  appears  in  the  recitals  and  in  the 
substance  of  the  conditions.     The  recitals  are,  that  these  six 
persons  (naming  them,)  were  some  time  then  ago  concerned 
together  in  trade  and  dealings  as  ship  owners  and  coal  mer- 
[  *3co  1      chants,  and  that  divers  differences  and  disputes  *had  arisen  and 
were  then  depending  between  them   (naming  them  all)    with 
respect  to  such  trade  and  dealings,  and  accounts  relative  thereto ; 
and  that  it  had  been  agreed,  by  and  between  them,  that  all 
accounts  relative  to  the  said  trade  and  dealings,  and  all  differ- 
ences and  disputes  between  the  said  parties  with  respect  to  the 
same,  should  be  referred  to  Benjamin  Kidman  and  William 
Wood,  arbitrators,  as  well  on  behalf  of  the  plaintiff,  the  defen- 
dant, and  Munton,  as  of  the  said  J.  Hollams,  T.  Knott,  and 
S.  Pointon,  to  arbitrate  of  and  concerning  all  such  accounts  and 
all  claims,  differences,   and  disputes  in  respect  thereto.      It 
appears,  then,  by  the  recital,  that  all  accounts  relative  to  the 
trade  and  dealings  of  the  six  partners  in  their  late  trade  and 
dealings  as  ship  owners  and  coal  merchants,  and  all  differences 
and  disputes  between  the  said  parties,  with  respect  to  the  same, 
were  to  be  referred.    Then  follow  the  conditions,  and  they  are, 
that  as  well  the  said  George  (the  plaintiff),  Edward  (the  defen- 
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dant),  and  WUliam,  as  the  said  Joseph,  Thomas,  and  Samuel,  Winter 
shall  obey  the  award  to  be  made,  "  of  and  concerning  the  said 
trade  and  dealings,  and  all  accounts,  differences,  and  disputes 
relative  thereto,  and  of  and  concerning  all  actions,  cause  or 
causes  of  action,  suits,  claims,  damages,  and  demands  whatso- 
ever, then  or  at  any  time  theretofore  had,  made,  moved,  brought, 
commenced  or  depending  by  or  between  the  said  parties,  or  any 
of  them,  with  respect  to  all  or  any  of  the  matters  then  or  before 
agreed  to  be  referred."  These  two  bonds,  with  their  conditions, 
in  eiiect,  form  one  agreement  of  submission.  To  avoid  a  great 
expense  it  is  effectuated  by  two  bonds.  Each  of  the  bonds  are 
joint  and  several;  and  properly  so,  because  the  matters  are 
joint  and  several.  The  trade  and  dealings  were  a  joint  concern ; 
but,  when  their  accounts  are  to  be  wound  up,  their  interests  are 
not.  It  appears,  then,  on  the  face  of  the  declaration,  that  each 
has  agreed  to  the  ^reference,  and  that  each  has  a  several  interest  [  ^36i  ] 
in  the  subject-matter  of  the  reference.  From  the  nature  of  a 
partnership,  the  accounts  must  be  between  all,  and  between 
every  of  them;  and  therefore  they  agree,  that  the  matters  to 
be  decided  are  accounts  and  differences,  &c.  between  them  or 
any  of  them.  The  third  matter  to  be  considered  is,  whether 
the  award  of  the  arbitrators  is  authorized  by  these  bonds  and 
conditions.  They  have  awarded  that  the  defendant,  one  of  the 
obligors  in  one  of  the  bonds,  shall  pay  to  another  of  the 
obligors  in  the  same  bond,  a  sum  of  money,  which  they  find  to 
be  the  balance  due  from  the  defendant  to  the  plaintiff,  on 
account  of  the  said  partnership  dealings,  including  a  sum  for 
costs.  Each  of  the  parties  to  the  bonds  had  agreed  that  they 
should  arbitrate  respecting  all  accounts  of  the  co-partnership : 
they  could  not  do  this,  without  taking  into  their  consideration 
the  account  of  each  of  the  partners,  as  it  respected  each  and 
every  of  them.  Suppose,  on  the  result  of  the  whole  account, 
there  had  been  6001.  to  be  divided  between  all  six,  and  the  three 
obligees  in  the  bond,  in  which  the  plaintiff  was  one  of  tho 
obligors,  had  each  received  lOOZ.,  and  William  Munton,  the 
third  obligor,  had  also  received  lOOZ.,  and  the  defendant  had 
received  2001.,  and  the  plaintiff  had  received  nothing;  what 
rule  of  law  or  equity  could  prevent  the  arbitrator  from  awarding 
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Winter  that  the  defendant  should  pay  the  plaintiff  100/.,  he  having 
WnrrE.  received  lOOL  more  than  his  share,  and  the  defendant,  entitled 
to  100/.,  having  received  nothing?  The  case  of  Carter  v.  Carter , 
1  Vem.  259,  seems  to  me  to  have  a  strong  application  to  thi» 
case.  There,  Balph  Carter  and  John  Dawson,  the  executors  of 
Bichard  Carter,  of  the  one  part,  and  Anne,  the  widow  of  the 
said  Bichard,  of  the  other  part,  submitted  themselves  to  an 
award,  and  entered  into  a  recognizance  for  the  performance  of 
it.  The  arbitrator,  after  reciting  that  Bichard,  the  testator,  had 
[  ^362  ]  ^acknowledged  a  judgment  of  100/.  to  the  said  Balph,  and  that 
Anne  Carter,  the  terre-tenant,  was,  by  reason  thereof,  disturbed 
in  her  jointure,  awarded,  that  the  said  Balph  should  acknow- 
ledge satisfaction  upon  the  judgment.  In  a  scire  facias  on  the 
recognizance,  the  breach  assigned  was,  that  satisfaction  was  not 
acknowledged  on  the  judgment.  Mr.  Holt  contended,  that  the 
award  was  larger  than  the  submission ;  for,  when  A.  and  B.  of 
the  one  part,  and  C.  of  the  other  part,  submit  to  an  award,  that 
is  a  submission  of  the  differences  which  C.  had  with  A.  and  B. 
jointly,  or  with  either  of  them  severally ;  but  does  not  submit 
the  differences  between  A.  and  B.  Now,  in  this  case,  Balph  had 
two  remedies,  one  against  the  terre-tenant,  and  another  against 
Dawson,  as  executor  of  Bichard,  to  follow  the  personal  estate ; 
and,  therefore,  the  awaid  ought  not  to  have  been,  that  satisfac- 
tion be  acknowledged  on  the  judgment,  but  only  that  the  land 
should  be  freed  and  discharged  from  the  judgment.  But,  after 
hearing  Mr.  Pollcxfen  on  the  other  side,  the  Lord  Keeper  and 
Mr.  Justice  Levinz  were  both  of  opinion,  that  the  award  was 
well  made,  and  the  breach  well  assigned ;  for  that  all  the  parties 
concerned  in  the  judgment  were  before  the  arbitrator,  and  Balph, 
who  made  the  submission,  had  the  whole  power  of  the  judgment 
in  him,  and  therefore  ordered  judgment  to  be  entered  on  the 
scire  facias,  unless  better  cause  was  shewn  to  the  contrary.  The 
objection,  in  this  case,  was,  that  the  reference  being  between 
two  of  the  one  part,  and  one  of  the  other  part,  the  arbitrator 
had  no  authority  to  award  on  the  matter  which,  immediately, 
was  between  these  two;  but,  because  the  person  on  the  other 
part  was  disturbed  by  it,  and  they  were  all  parties,  the  award 
was  held  good.    Now,  here,  all  six  are  severally  parties  to  the 
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reference,  and  all  severally  interested  in  the  subject-matter  of  wimtkb 
the  reference ;  and  the  arbitrators  were  authorized  to  settle  all  whitx. 
the  accounts  and  differences  ^relating  to  the  partnership  depend-  [  «363  ] 
ing  between  them,  or  any  of  them.  If  the  award  is  well  made, 
I  cannot  discern  any  objection  to  this  action :  it  is  an  action  of 
debt  on  the  award,  for  the  sum  awarded  to  be  paid  by  the 
defendant  to  the  plaintiff.  The  action  is  not  founded  on  a  con- 
tract. Debt  lies  on  the  award,  because  the  subject-matter  of 
reference  by  the  award  transit  in  rem  judicatavu  The  award 
creates  the  duty :  the  party  is  not  driven  to  an  action  on  the 
bond.  I  conceive  it  is  not  essential  to  an  action  on  an  award, 
where  the  submission  is  by  bond,  that  the  plaintiff  should  be 
able  to  recover  the  same  sum  by  an  action  in  the  bond.  I  am 
sure  it  is  no  where  so  decided.  The  award  is  in  the  nature  of  a 
judgment  or  a  decree :  the  bonds,  and  their  conditions,  are  only 
to  be  looked  to,  in  order  to  see  whether  the  matter  awarded  is 
authorized  by  the  agreement  to  submit.  Each  of  the  six  has 
agreed  to  a  reference  of  the  accounts  relative  to  the  partnership. 
By  the  conditions  of  the  two  bonds,  they  are  to  perform  the 
award  generally,  respecting  the  accounts,  differences,  disputes, 
&c.  between  the  parties,  or  any  of  them ;  and,  if  it  was  necessary 
fio  to  contend,  which  I  conceive  it  is  not,  I  think  an  action 
might  be  brought  on  the  bond  in  which  the  plaintiff  is  obligor, 
by  the  obligees  in  that  bond,  against  the  defendant,  for  not 
paying  to  the  plaintiff  the  money  awarded  to  be  paid  to  him  by 
the  defendant.  I  am  of  opinion  that  the  rule  for  arresting  the 
judgment  must  be  discharged. 

Fabk,  J. : 

It  has  been  truly  observed  that  it  is  painful  for  the  Court  to 
give  a  judgment  upon  strict  legal  and  technical  objections 
against  the  real  justice  of  the  case;  but  one  must  ever  be 
pleased,  when  giving  effect  to  what  justice  requires  will  violate 
no  rule  of  law.  First,  as  to  the  motion  for  leave  to  enter  a  non- 
«uit,  upon  the  ground  of  a  variance  between  the  bond  proved, 
and  "^that  stated  on  the  face  of  the  declaration ;  for  that  on  the  [  ^364  ] 
declaration,  in  reciting  the  condition,  it  is  stated  as  if  divers 
differences  and  disputes  had  existed  between  all  the  six :  whereas. 
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WiMTKB  in  the  condition  of  the  bond  itself,  it  is  stated  as  if  the  disputes 
White.  h^  arisen  between  the  three  obligors  in  the  one  bond,  and  the 
three  obligees,  and  not  between  the  six.  It  is  to  be  observed, 
that  as  the  action,  here,  is  not  upon  the  bond  itself,  the  stating 
it  is  only  matter  of  inducement,  which,  I  admit,  it  is  necessary 
to  do,  in  order  to  shew  that  the  arbitrator  had  jurisdiction. 
But,  it  seems  to  me,  that,  here,  it  is  stated  with  sufficient  pre- 
cision; for  it  is  true,  that  all  six  agreed  to  refer,  and  though 
three  were  bound  to  three,  and  were  therefore  in  the  bond 
obliged  to  be  called  the  above-named,  yet,  as  the  whole  six 
agreed  that  all  the  accounts  should  be  referred,  it  seems  to  me 
no  variance  that  they  did  not  set  out,  in  what  way  and  form  the 
parties  were  bound  to  each  other.  The  main  question  is  upon 
the  arrest  of  judgment,  because,  it  is  said,  the  award  is  not 
justified  by  the  submission.  I  admit  an  action  could  not  have 
been  brought  on  the  bond  by  the  present  plaintiiBf  against  the 
defendant,  because  both  are  obligors,  and  one  obligor  cannot 
sue  another;  but  here  the  action  is  upon  the  award,  which  I 
admit,  also,  must  be  justified  by  the  submission,  and  which,  in 
this  case,  I  contend,  it  is.  What  has  the  arbitrator  done  in  this 
case  ?  He  has  taken  the  partnership  account,  and  in  the  course 
of  that,  finds,  that  the  defendant  owed  the  plaintiff  a  given  sum 
of  money,  and  the  plaintiff  owed  the  defendant  a  given  sum^ 
and  deducts  the  one  from  the  other,  and  awards  the  balance  to 
the  plaintiff,  to  whom  the  larger  sum  was  due.  Is  not  this  most 
equitable  and  just  ?  It  is  difficult  to  point  out  any  other  mode 
by  which  a  partnership  account  could  be  taken.  It  consists, 
generally,  either  of  the  sums  due  from  or  to  the  partnership  to 
[  *866  ]  and  by  the  world  at  large ;  or  of  ^monies  received  more  than 
the  share,  and  monies  advanced  more  than  the  share  amongst 
the  partners  themselves.  Was  this  latter  what  they  meant  to 
refer  ?  Look  at  the  declaration,  and  the  conditions  of  the  bonds 
as  recited  in  the  declaration,  to  learn  the  intention  of  the  parties. 
**  That  whereas  the  six  parties  had  been  concerned  together  in 
trade  and  dealings  as  ship-owners  and  coal-merchants,  and 
divers  disputes  and  differences  had  arisen,  and  were  then  depend- 
ing  between  them  with  respect  to  such  trade  and  dealings,  and 
the  accounts  relating  thereto;  and  thereupon,  heretofore,  and 
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whilst  such  differences  and  disputes  were  depending,  they  entered  Winter 
into  bonds,  plaintiff,  defendant,  and  Munton,  to  Hollams,  Knott,  white. 
and  Pointon,  binding  themselves  jointly  and  severally  to  abide 
the  award."  The  condition  is  then  recited,  that  the  six  were 
some  time  ago  concerned  together  in  trade,  and  dealings  as 
ship-owners  and  coal-merchants,  and  that  divers  differences  and 
disputes  had  arisen  and  were  then  depending  between  the  said 
six,  with  respect  to  such  trade  and  dealings,  and  the  accounts 
relative  thereto ;  and  reciting,  that  it  had  been  agreed  by  and 
between  the  six,  that  all  accounts  relative  to  the  said  trade  and 
dealings,  and  all  differences  and  disputes  between  the  said 
parties,  with  respect  to  the  same,  should  be  referred,  &c.  Then 
the  bond  is  conditioned  to  stand  to  obey,  &c.  the  award  of  and 
concerning  the  said  trade  and  dealings,  and  all  accounts,  dif- 
ferences, and  disputes,  relative  thereto,  and  of  and  concerning 
all  actions,  &c.  by  or  between  the  said  parties,  or  any  of  them. 
Now  it  does  seem  to  me,  that  words  can  hardly  be  conceived 
stronger  than  these,  to  prove  the  clear  intent  of  the  parties  to 
refer  every  thing  relative  to  their  former  trade,  and  all  accounts 
relative  thereto.  But  the  defendant's  contention  would  go  to 
shew,  that  when  he  used  the  term  "  all  accounts,"  he  only 
meant  ''some  accounts,"  and  not  all.  What  were  they?  It 
could  not  *be  any  accounts  prospectively ;  for  the  condition  [  ^366  ] 
expressly  speaks  of  time  past,  and  time  past  only,  that  they  had 
been  in  partnership,  and  that  differences  had  arisen  respecting 
the  account.  But,  it  is  said,  it  was  only  intended,  that  the 
arbitrator  should  take  the  joint  account  with  all  the  world 
(though  that  is  no  where  referred),  and  the  account  which  might 
subsist  between  the  three  on  the  one  side,  and  the  three  on  the 
other.  But,  I  should  be  glad  to  ask,  as  was  asked  by  my  brother 
LenSf  how  could  there  be  a  joint  account  between  the  three  and 
the  three  ?  and  to  this  no  satisfactory  answer  is  or  can  be  given. 
If,  then,  this  was  only  to  take  the  accounts  between  the  three 
and  the  three,  and  there  can  be  no  such  accounts ;  and,  if  the 
public  accounts  of  the  partnership  with  their  customers,  debtors, 
or  creditors,  are  not  in  question,  the  whole  of  this  proceeding  is 
merely  waste  paper,  nugatory,  and  void.  But  it  becomes  the 
Court  to  see,  if  they  cannot  find  out  a  sensible  meaning  for  the 
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WiNTEB  parties,  consiBtently  with  the  language  used,  and  not  contraven- 
Whitb,  ing  any  rule  of  law.  In  all  cases  of  arbitration,  the  intendment 
is  to  make  peace,  and  to  put  a  perfect  end  to  the  controversies 
that  may  be  in  question ;  and,  therefore,  there  is  to  be  a  reason- 
able construction.  Now,  here,  the  only  controversies  must  have 
been  the  accounts  relative  to  the  trade  and  dealings  inter  se. 
Nothing  is  more  common,  than  that  one  partner  draws  out  a 
larger  sum  for  his  family,  than  another.  One  partner  of  the 
six  is,  perhaps,  a  glazier  on  his  own  account,  and  he  works  for 
the  trade ;  another  is  a  baker,  and  supplies  the  ship  with  bread. 
Accounts  hujusce  generis  must  have  been  the  object  of  reference, 
for  no  other  could.  How  could  it  be  intended  to  confine  it  to 
three  and  three,  when  the  words  ''  between  the  said  parties  or 
any  of  them"  are  found?  The  words  "or  any"  must  mean 
the  parties,  or  any  of  them  individually ;  if  it  had  been  intended 
[  •S67  ]  conjunctively,  *it  must  and  ought  to  have  been  differently  ex- 
pressed. No  authorities  were  referred  to  at  the  Bar,  and,  cer- 
tainly, there  is  great  paucity  of  decision  on  this  point.  Indeed, 
there  is  no  precise  authority,  probably,  because  before  this,  there 
never  was  so  bungling  a  piece  of  machinery  introduced,  with  a 
view  to  settle  differences;  for  I  will  not  suppose,  that  any  pro- 
fessional man  meditated  the  great  evil,  that  this  attempt  to 
arrest  the  judgment  is  calculated  to  produce,  more  especially  if 
the  attorney  applying  for  this  rule  himself  prepared  the  instru- 
ments. But  the  researches  of  the  Court  have  proved,  that 
authorities  as  to  the  principle  are  not  entirely  wanting.  In 
Butler  V.  Wigge,  1  Saund.  65,  which  I  quote  not  for  the  case, 
but  for  the  principle,  which  is  well  expressed,  the  action  was 
debt  on  the  bond,  and  there,  the  Court  held  the  condition  good, 
though  not  so  properly  expressed  as  it  should  be;  but,  they 
said,  that  any  words,  by  which  the  intention  of  the  parties  can 
appear,  are  sufficient  to  make  a  condition  of  an  obligation.  The 
construction  contended  for  by  the  plaintiff  does  not  seem  to  me 
an  iota  stronger  than  the  construction  put  in  the  following  cases. 
In  the  2  Rich.  III.  18  B.,  in  the  Year  Books,  is  this  case.  By 
Hussey,  Fairfax,  and  Catesby,  Justices  in  the  Exchequer 
Chamber.  If  three  and  another  man  submit  themselves  to  the 
award  of  one,  of  all  debts  and  demands  between  them,  who  hath 
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IK)wer  by  this  to  make  an  award  of  matters  which  all  the  three  Wintbb 
have  against  the  fourth,  or  any  matter  which  any  one  of  the  whitb. 
three  hath  against  the  fourth,  or  any  matter  which  any  of  the 
three  hath  against  the  other ;  and  if  he  award  that  one  of  the 
three  shall  give  something  to  the  fourth,  and  that  the  other  two 
shall  go  quit ;  and  where  he  finds  that  the  fourth  owes  to  one  of 
the  three  twenty  shillings  which  he  awards  to  be  paid  to  him, 
and  that  he  owes  nothing  to  the  other  two,  and  doth  therefore 
award  that  he  shall  be  quit  against  them,  this  is  a  good  award. 
Justice  *HouGHTON  quotes  this  case  with  approbation  in  8  Bui-  t  •368  ] 
strode,  65,  and  adds,  **  Being  in  case  of  an  arbitrament,  which 
is  by  intendment  of  law  to  make  peace,  and  to  put  a  perfect  end 
to  matters  in  controversy;  and,  therefore,  in  maiatenance  of 
such  awards,  a  reasonable  construction  is  to  be  made  of  them." 
Now  except  for  the  words,  "or  any  matter  which  any  of  the 
three  hath  against  the  other,"  which  may  admit  of  doubt,  and 
which,  if  they  were  supposed  to  go  the  length  of  this  case,  would 
be,  I  admit,  a  mere  obiter  dictum,  I  only  quote  it  for  the  prin- 
ciple and  not  for  the  case  itself.  In  1  Boll's  Abridgment,  246, 
pi.  5,  it  is  said,  ''  If  A.  and  B.  of  the  one  part,  and  C.  of  the 
other  part,  submit  themselves  to  the  award  of  J.  S.  of  all 
matters  between  them,  J.  S.  may  make  an  award  of  any  matter 
between  A.  solely  and  C,  though  B.  has  nothing  to  do  with  it, 
ior  the  submission  shall  be  taken  distributively.  Adjudged  on 
demurrer  between  Arnold  and  Pole,  Mich.  9  Car,  in  B.  R." 
Now  upon  that  case  I  should  have  said,  and  I  think,  with  much 
shew  of  reason,  that  the  matters  referred  were  only  those 
between  A.  and  B.  jointly  with  C,  and  not  those  which  A.  had 
in  his  own  right  with  C. ;  and  yet  the  Court  went  from  the 
words  used,  and  held  it  to  be  an  authority  for  a  distributive 
award.  But  this  case  in  Boll  has  been  supported,  and  put  out 
of  all  doubt  by  the  case  of  Athelston  v.  Moon  and  Willis,  in 
€om.  Bep.  547.  On  a  motion  for  an  attachment  for  not  per- 
forming an  award  made  pursuant  to  a  rule  of  Court,  it  was 
objected,  that  the  award  was  void,  for  the  submission  was  of  all 
matters  between  the  parties  (without  saying  between  them  or 
either  of  them),  so  as  the  award  be  made  of  the  premises  by 
such  a  day.    But  the  award  is,  that  the  defendant  Willis  should 
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WiKTKB  pay  a  sum  of  money  due  by  him  to  the  plaintiff.  As,  therefore^ 
White.  the  submission  must  be  understood  of  joint  demands  which  the 
plaintiff  had  against  the  defendants,  this  award  of  a  several 
[♦369]  debt  from  one  of  them  *only,  is  not  within  the  submission.. 
But  it  was  not  allowed ;  for  a  submission  of  several  persons,  of 
all  matters  in  dijlerence  between  them,  imports  a  submission  of 
all  matters  that  either  had  against  the  other  jointly  or  severally. 
To  this  may  be  added  Carter  v.  Carter,  1  Vem.  259,  which  I  do- 
not  quote  at  length,  because  my  brother  Bubbough  has  done  so  ; 
but  which  goes  to  shew,  that  as  the  object  is  to  make  peace,  and 
to  put  an  end  to  litigation,  the  submission  is  to  have  a  reason- 
able construction.  If  the  marginal  note  were  to  be  taken  into 
consideration,  viz.  that  such  an  award  was  not  only  to  decide  all 
matters  between  A.  and  B.  jointly  or  separately  with  C,  but 
also  all  matters  between  A.  and  B.  it  would  decide  the  question  ; 
but  I  doubt  whether  the  case  itself  warrants  this  note.  How- 
ever, it  shews  the  sense,  if  this  note  was  his,  of  a  very  con- 
siderable man  at  that  time  (one  whom  Lord  Kenyon  stated  to  bo 
one  of  the  ablest  men  in  his  profession,  though  his  notes  are 
sometimes  loose,)  and  probably  of  the  profession  also,  for  Mr. 
Peere  Williams  and  Mr.  Melmoth  were  the  editors,  and  probably 
the  authors  of  the  marginal  notes.  Upon  the  whole,  considering 
that  the  three  have  no  subject  of  dispute  with  the  three,  and 
that  the  parties  meant  to  submit  their  individual  disputes,  and 
thinking  that  construction  may  fairly  be  made  from  the  con* 
dition  of  the  bond  itself,  I  am  of  opinion  that  the  award 
sufficiently  pursued  the  submission,  and  that  the  judgment  cannot 
be  arrested. 

Dallas,  Ch.  J. : 

This  case  has  been  so  fully  discussed  by  my  learned  brothers, 
that  I  shall  content  myself  with  saying  that  I  consider  thia 
submission  as  a  submission  of  all  matters  in  dispute  between  the 
six  parties  individually,  and  that  the  award  has  properly  carried 
into  effect  the  object  of  that  submission. 

Rule  discharged. 
[  870  ;|  As  to  the  rule  to  shew  cause  why  the  verdict  should  not  be  set 
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aside  and  a  nonsuit  entered,  all  the  Court  agreed,  that  there  was      wihtbb 
no  variance  between  the  bond  produced  in  evidence  and  the  bond      white. 
stated  in  the  declaration ;  and  that  the  rule,  therefore,  as  to  that 
part,  should  be  discharged. 


SWAIN   V.   MORLAND,    Esq.  isiq. 

(1  Brod.  &  Bing.  370—381 ;  8.  C.  3  Moore,  740;  Gow,  N.  P.  39.)  June^O. 

Where  goods  had  been  seized  under  &  fieri  facias,  port  of  them  flold  p  g-^, 
on  Saturday,  and  the  remainder  on  Monday ;  an  extent,  tested  on  the 
Monday,  was  put  into  the  sherifTs  hand  at  six  o'clock,  after  the  goods 
had  been  delivered  to  the  purchasers,  and  the  money  reoeiyed  by  the 
sheriff :  Held,  that  the  execution  was  executed,  and  that  the  party  who 
issued  the  fieri  /acitu  might  recoyer  of  the  sheriff,  in  an  action  for 
money  had  and  received,  the  money  levied  under  the  sale. 

This  was  an  action  in  debt  against  the  defendant  as  sheriff  of 
Kent,  for  money  had  and  received  by  him  to  and  for  the  use  of 
the  plaintiff.  The  defendant  pleaded  nil  debet,  whereupon  issue 
was  joined.  The  cause  was  tried  before  Dallas,  Gh.  J.  at  the 
London  sittings  after  Michaelmas  Term,  1818,  when  a  verdict 
was  found  for  the  plaintiff  for  4091.  18«.,  subject  to  the  opinion 
of  the  Court  on  the  following  case.  In  August,  1817,  John  Sage 
and  Thomas  Fomfret,  being  indebted  to  the  plaintiff,  executed  a 
warrant  of  attorney  for  800Z.,  with  a  defeazance  for  the  payment 
of  4001.  and  interest,  on  the  14th  November  following.  The 
plaintiff  caused  judgment  to  be  entered  upon  such  warrant  of 
attorney ;  and,  on  the  same  day,  a  writ  of  fieri  facioB,  tested  on 
the  25th  June,  1817,  returnable  in  eight  days  of  St.  Martin,  and 
indorsed  to  levy  4092.  ISs.,  besides,  &e.  issued  upon  the  judg- 
ment against  the  said  J.  S.  and  T.  P.  directed  and  delivered  to 
the  defendant,  as  sheriff.  The  defendant,  as  sheriff,  granted  his 
warrant  on  the  above  writ,  on  the  said  14th  November;  and 
on  the  following  day,  being  Saturday,  the  15th  November,  entered 
and  seized  the  goods  and  chattels  of  J.  S.  and  T.  P.,  and  began 
to  sell  the  same ;  and  having,  on  that  day,  sold  part  of  the  said 
goods  and  chattels,  viz.  to  the  amount  of  1462.  Ss.  Sd.,  continued 
such  sale  by  ^disposing,  in  like  manner,  of  the  remainder,  on  [  *37i  ] 
Monday,  the  17th  of  the  same  month ;  and  all  the  goods  and 
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BwAiK  chattels  bo  seized  and  sold  were  moved  off  the  premises  of  J.  S. 
MoKLAin).  and  T.  F.  on  the  17th  November,  before  twelve  o'clock  of  that 
day,  by  the  respective  buyers  thereof,  who  paid  for  the  same  at 
the  time  of  removing  the  goods.  Some  days  after  such  removal 
and  payment,  the  defendant,  as  sheriff,  was  called  upon  to  pay 
over  to  the  plaintiff  the  money  levied  under  the  writ,  which  he 
refused  to  do ;  and  upon  being  afterwards  ruled  to  return  the 
writ,  he  returned,  **  That  by  virtue  of  the  writ,  he  did  levy  and 
receive  the  sum  of  413/.  168.,  which  money  then  remained  in  his 
hands.  And  further  returned,  that  after  the  execution  of  the 
writ,  viz.  on  the  17th  November  then  last  past,  his  Majesty's 
writ  of  extent  tested  the  same  day,  was  delivered  to  him  against 
the  goods  and  chattels  of  T.  P.  and  one  W.  Sage,  for  the  sum 
of  1361Z.  16«.  6d. ;  and  that,  on  the  26th  November,  a  certain 
other  writ  of  extent,  tested  the  22nd  November,  was  delivered  to 
him  against  the  goods  and  chattels,  &c.  of  J.  S.»  in  the  writ  of 
fieri  facias  mentioned,  for  the  sum  of  1861Z.  16«.  &d.\  and  that, 
in  obedience  to  the  said  writ  of  extent,  he  had  taken  inquisitions 
thereon,  a  copy  whereof  was  to  the  return  annexed.  And  further 
returned,  that  J.  S.  and  T.  P.  had  not  nor  had,  either  of  them,  any 
goods  or  chattels  in  his  bailiwick,  (save  and  except  the  goods  and 
chattels  seized  by  him,  under  and  by  virtue  of  the  writs  of  extent,) 
whereby  he  could  cause  to  be  levied  the  debt  and  damage  in  the 
writ  ol  fieri  facias  mentioned,  or  any  part  thereof."  Then  followed 
the  inquisitions  taken  under  the  extent,  both  which  inquisitions, 
after  stating  what  effects  J.  S.  and  T.  P.  were  possessed  of  on 
the  17th  November,  and  the  10th  of  December,  (the  day  of  taking 
the  inquisition,)  found,  that  by  virtue  of  a  writ  of  fien  facias 
i  *372  ]  issued  out  of  the  *Gourt  of  Common  Pleas  at  Westminster,  against 
the  goods  and  chattels  of  J.  S.  and  T.  P.  returnable  in  eight 
days  of  St.  Martin,  and  endorsed,  ''Levy  409/.  168.,  besides, 
&c."  the  sum  of  418Z.  Is.  6d.  was,  on  the  day  and  year  aforesaid, 
and  on  the  day  of  taking  the  inquisition,  remaining  in  the  hands 
of  the  sheriff ;  all  which  goods  and  chattels,  &c.  the  sheriff,  on 
the  day  of  taking  the  inquisition,  had,  by  virtue  of  the  writ 
thereunto  annexed,  seized  and  taken  into  his  Majesty's  hands ; 
and  further,  found  that  the  said  J.  S.  and  T.  P.  had  not,  on  the 
day  in  the  writ  of  extent  mentioned,  nor  at  any  time  since,  any 
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lands,  &c.  or  goods,  other  than  as  thereinbefore  was  mentioned,  Swain 
within  his  bailiwick,  that  could  be  extended,  seized,  or  appraised,  mobland. 
The  money  so  levied  by  the  said  defendant  as  sheriff,  under  the 
writ  ot  fieri  facias,  was  again  demanded,  and  the  defendant  again 
refused  to  pay  the  same  to  the  plaintiff.  The  writ  of  extent  was 
issued  on  the  17th  November,  and  tested  on  the  same  day,  but 
not  received  by  the  sheriff  until  six  o'clock  in  the  evening  of  that 
day.  If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  maintain  the  action,  then  the  verdict  was  to  stand  for 
the  sum  of  409L  18s. ;  but  if  the  Court  should  be  of  opinion  that 
the  action  could  not  be  maintained,  then  a  nonsuit  was  to  be 
entered. 

Copley,  Serjt.  for  the  plaintiff : 

In  cases  like  the  present,  the  distinction  always  taken  is, 
whether  or  no  the  property  has  been  altered,  Rex  v.  Cotton,\ 
Cooper  V.  Chitty,l  Rex  v.  Wells  and  AUnutt^  Here,  the  property 
was  altered  by  the  sale,  before  the  writ  of  extent  was  delivered  to 
the  sheriff;  and  the  goods  being  sold,  the  sheriff  holds  the  money 
in  trust  for  the  plaintiff.  The  principle  seems  established  by 
analogy  to  cases  of  bankruptcy.  Between  the  act  of  bankruptcy 
and  the  assignment  *of  the  bankrupt's  effects,  there  is  no  charge  [  ^S73  ] 
of  property  as  against  the  Crown ;  but  by  the  assignment  the 
property  is  altered,  and  a  Crown  writ  tested  after  the  assignment 
comes  too  late.  The  case  of  Rex  v.  WeUs  and  Allmttt  has  been 
recognised  by  a  late  decision  in  the  Exchequer,  and  the  principle 
respecting  the  alteration  of  property,  fully  confirmed.  It  may 
be  urged,  in  the  present  case,  that  the  writ  of  extent  issued  on 
the  same  day  in  which  part  of  the  goods  were  sold,  and  that,  in 
law,  there  is  no  fraction  of  a  day.  Generally  speaking,  if  two 
writs  issue  the  same  day,  the  King's  must  have  priority ;  but 
here,  the  goods  were  sold  and  paid  for  before  twelve  o'clock,  and 
the  extent  was  not  delivered  to  the  sheriff  till  six.  The  case  does 
not  say  that  the  writ  of  extent  was  tested  or  issued  before 
twelve ;  and  the  moment  the  property  is  transferred  by  sale,  the 
money  arising  from  the  sale  belongs  to  the  party  for  whom  the 
goods  are  sold. 

t  Parker,  112.  %  1  Burr.  20.  §  14  E.  E.  347  (16  East,  278). 
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SwAiK  Lens,  Serjt.  for  the  defendant : 

MoBLAKD.  If  the  money  produced  by  the  sale  be  the  party's,  there  is  no 
difficulty  in  the  case ;  but  the  whole  argument  is,  whether  or  no 
this  is  so :  and  the  defendant  contends,  that  every  thing  is  in 
progress  till  the  money  is  actually  delivered  to  the  party.  If  so, 
the  King's  writ  is  in  time,  if  it  intervenes  at  any  period  before 
the  entire  completion  of  the  execution  by  the  delivery  of  the 
money  to  the  party.  In  common  cases,  where  the  Crown  does 
not  intervene,  undoubtedly  the  money  must  be  paid  over  to  the 
party ;  but  it  is  very  questionable  whether  the  action  for  money 
had  and  received,  is  the  proper  mode  of  compelling  the  sheriff  to 
do  this.  Where  money  is  levied  by  distress  by  one  who  has  no 
right  to  distrain,  an  action  for  money  had  and  received  will  not 
lie  for  him  who  has  the  right  to  distrain :  the  money  levied  was 
never  his ;  and  in  cases  like  the  present,  the  money  is  received 
by  the  sheriff  for  the  use  of  the  party  who  shall  appear  to  be 

[  •374  ]  ultimately  *entitled.  It  is  in  the  custody  of  the  law,  in  the 
hands  of  the  sheriff  as  sheriff,  to  be  thus  eventually  disposed  of, 
and  is  never  the  money  of  the  party  till  actually  delivered  to  him. 
The  goods  disposed  of  in  execution  are  never  the  property  of  the 
plaintiff,  but  of  the  defendant  in  execution  ;  and  though  by  sale 
the  property  in  them  is  altered  for  some  purposes,  (as  towards 
the  purchasers,  who  would  not  buy  unless  it  were  so,)  yet  they 
never  become  the  property  of  the  plaintiff  in  execution,  unless  he 
buys  them  himself,  and  consequently  the  money  produced  by 
them  cannot  be  his,  till  the  law  vests  it  in  him  by  actual  delivery  : 
till  such  delivery,  he  has  no  more  than  a  chance  of  the  money, 
and  this  chance  cannot  entitle  him  to  sue  in  an  action  for  money 
had  and  received.  The  money  produced  by  the  goods  cannot  be 
distinguished  from  the  goods  themselves  ;  and  if  the  plaintiff  has 
no  title  to  the  goods,  he  has  none  to  the  money.  The  King's 
writ  coming  to  the  sheriff's  hand  before  execution  executed  by 
delivery  of  the  money  to  the  plaintiff,  comes  before  the  property 
in  the  money  is  altered,  and  the  King  must  be  preferred.  It  is 
decided  by  Rex  v.  IVelU  and  AUnutt,  and  that  case  has  been  con- 
firmed by  a  late  decision  in  the  Exchequer,  that  the  extent  is  in 
time,  if  delivered  at  any  moment  before  execution  executed, 
though  after  delivery  of  the  subject's  writ  to  the  sheriff.    How 
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«an  the  execution  be  said  to  be  executed  before  the  money  raised       Swaik 
is  paid  over  to  the  party  ?    The  party  is  often  obliged  to  apply    mobland. 
to  the  Court  to  compel  the  sheriflf  to  pay  the  money  over,  which, 
of  itself,  shews  that  the  execution  is  not  executed  till  such  pay- 
ment over.     The  application  to  the  Court  is  a  common  and 
proper  mode  of  proceeding;  and  whether  or  no  an  action  for 
money  had  and  received  is  also  a  proper  course  of  compelling  the 
sheriflf  to  pay  over  the  money,  is  the  very  question  now  in  dispute. 
At  all  events,  there  is  no  fraction  of  a  day  in  law ;  and  the  King's 
writ  having  been  delivered  before  the  expiration  of  *the  Monday,      [  ^375  ] 
he  is  entitled  to  the  produce  of  all  the  goods  sold  on  that  day,  at 
whatever  hour  the  writ  might  have  been  tested.     The  learned 
Serjeant  cited  Rex  v.  Earl,\  to  shew  the  priority  given  to  an 
extent  against  assignees  of  a  bankrupt ;  and  Rex  v.  Bawdage,l  to 
shew  the  priority  given  to  it  against  an  extent  in  aid. 

Copley^  in  reply : 

It  has  been  repeatedly  decided,  that  an  action  for  money  had 
and  received  will  lie  against  the  sheriflT,  the  moment  he  has 
levied  money  under  an  execution.  This  is  an  action  of  the  most 
common  occurrence,  and  the  propriety  of  bringing  it  appears  to 
have  been  admitted  in  Thurston  v.  Mills  ;§  Perkinson  v.  Gilford,\\ 
Mildmay  v.  Smith,%  and  1  Saund.  848,  are  to  the  same  effect. 
With  respect  to  the  distinction  between  the  goods  sold  on  Satur- 
day and  those  sold  on  Monday,  the  latter,  as  well  as  the  former, 
were  sold  before  the  delivery  of  the  King's  writ,  and  the  hour  of 
its  teste  is  not  stated.  Here,  therefore,  there  was  no  concurrence 
of  writs  ;  and  it  is  only  where  two  writs  concur,  that  the  King's 
has  a  priority,  not  where  it  comes  after  the  execution  of  the 
subject's  writ.  In  the  case  of  The  Attorney-General  v.  CapeU^W 
it  was  held,  that  an  extent  would  be  barred  by  an  assignment  of 
a  bankrupt's  property,  though  not  by  the  commission  of  bank- 
rupt. In  The  King  v.  Bowdage^H  both  proceedings  were  at  the 
suit  of  the  Crown ;  and  in  The  King  v.  -EarZ,§§  the  assignees 

t  Parker,  33.  f  2  Saund.  344. 

t  Bunb.  282.  tt  #  Show.  480. 

S  16  East,  254.  tt  Bunb.  282. 

II  Cro.  Car.  539.  SS  Parker,  33. 
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Swain       had  only  taken  poBsession,  without  proceeding  to  an  actual  sale, 
MosLAND.    AB  the  sheriffs  did  in  the  present  instance. 

Cur,  adi\  wit. 


[  376  ]       Dallas,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  is  an  action  in  debt  for  money  had  and  received,  tried 
before  me  at  the  Guildhall  sittings  after  last  Michaelmas  Term, 
when  a  verdict  was  found  for  the  plaintiff  for  409Z.  ISs.,  upon  a 
case  which,  in  substance,  states  the  following  facts:  On  the 
14th  November,  1817,  a  writ  ot  fieri  facias  issued  on  a  judgment 
obtained  by  the  plaintiff  against  the  goods  and  chattels  of  John 
Sage  and  Thomas  Pomfret  for  the  sum  of  800L  On  the  next 
day,  Saturday  the  15th,  the  sheriff  entered  and  seized,  and  sold 
part  of  the  goods,  to  the  amount  of  146/.  3«.  bd.  And  on 
Monday  the  17th,  by  twelve  o'clock  on  that  day,  he  sold  the 
remaining  part  of  the  goods ;  and,  after  they  had  all  been 
delivered  and  removed,  but  while  the  money  remained  in  his 
hands,  a  writ  of  extent,  tested  the  17th  of  November,  i.e.  the 
day  xA  such  sale,  was  delivered  to  the  sheriff,  who,  therefore, 
refused  to  pay  over  the  sum  so  received  to  the  plaintiff,  to  recover 
which  this  action  was  brought. 

It  is  not  necessary  to  say  any  thing  as  to  the  general  question, 
whether  the  King's  writ  of  extent  is  to  have  priority  over  the 
writ  of  the  subject,  though  tested  or  delivered  on  a  later  day, 
while  the  goods  seized  remain  unsold  in  the  sheriff's  hands ;  for, 
here  the  goods  were  sold  and  the  money  received ;  and,  therefore, 
the  question  is,  whether,  after  sale  and  the  goods  being  converted 
into  money,  such  money  remaining  with  the  sheriff  is  the 
property  of  the  Crown  under  the  writ  of  extent,  or  of  the  plaintiff^ 
under  his  execution.  And,  first,  it  will  be  necessary  to  distinguish 
as  to  time.  The  writ  of  extent  was  tested  on  the  17th,  but 
delivered  after  the  sale ;  part  of  the  goods  were  sold  on  the  15th» 
i.e.  before  even  the  teste  of  the  writ  of  extent ;  and,  as  to  the 
[  •S77  ]  sum  produced  by  these,  it  has  *scarcely  been  contended  that  the 
Crown  is  entitled  ;  which,  however,  would  go  to  proportion  only : 
but,  with  respect  to  the  latter,  it  is  said,  that  inasmuch  as  in 
point  of  law  there  can  be  no  fraction  of  a  day,  the  writ  of  extent 
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being  tested  on  the  17th,  must  be  referred  to  the  first  moment  s^ain 
of  that  day,  and  that,  consequently,  the  sale  is,  by  this  relation,  morlakd. 
over-reached.  It  will  be  necessary  to  examine  the  subject,  first, 
without  adverting  to  the  distinction  between  the  two  days ;  and, 
next,  as  to  the  effect  of  such  distinction.  The  writ  of  extent 
commands  the  sheriff  to  seize  the  goods  and  chattels  of  John 
Sage  and  another ;  but  the  goods  in  question  having  been  sold, 
had  ceased  to  be  Sage's  property,  so  that  there  was  nothing  on 
which  the  writ  could  attach  belonging  to  him,  as  far  as  concerned 
the  goods  merely.  The  money,  it  is  true,  continued  in  the  hands 
of  the  sheriff,  but  not  as  the  property  of  Sage,  against  whom  the 
extent  had  issued ;  for  by  sale  it  was  the  money  of  the  party  for 
whom  the  goods  were  sold.  And  this  distinction  is  recognised 
in  all  the  cases,  in  which  the  general  question  has  arisen, 
whether  decided  with  or  against  the  Crown.  The  rule  which 
they  lay  down  is,  that  when  execution  is  executed  the  property 
is  changed ;  and  execution  is  said  to  be  executed  when  a  sale  has 
taken  place.  It  will  be  sufficient  to  advert  to  one  or  two  of  the 
cases  only.  First,  in  The  King  v.  Cotton,  Parker,  112,  it  was 
decided,  that  an  immediate  extent  against  the  King's  debtor, 
tested  after  a  distress  for  rent,  shall  before  sale  prevail  against 
the  distress.  And  in  arguing  the  claim  on  behalf  of  the  Crown 
the  Attorney 'General  began  by  premising  two  things,  which  are 
said  to  be  agreed  by  the  counsel  on  both  sides ;  the  second  it  is  not 
necessary  to  advert  to ;  the  first  is  in  these  words,  ''  that  if  the 
goods  distrained  had  been  actually  sold  before  the  day,  on  which 
the  extent  bears  teste,  there  would  have  been  no  colour  for  *a  [  *378  ] 
seizure  of  them  ;  for  this  plain  reason,  that  the  extent  authorizes 
the  sheriff  to  seize  the  goods  of  the  Crown's  debtor,  and  after 
sale  the  property  would  have  been  out  of  him,  and  vested  in  a 
stranger.  Even  in  the  last  case,  which  decides  the  general 
question  in  favour  of  the  Crown,!  the  same  distinction  is 
expressly  taken,  and  the  case  goes  throughout  and  entirely  on 
the  ground,  that,  till  the  goods  are  sold,  the  execution  is  not 
executed ;  but  that  by  sale  the  execution  is  completed,  and  the 
property  thereby  changed.  So  the  case  stands  on  the  general 
ground  ;  and,  taking  the  sale  to  draw  the  line,  this  appropriates 
f  BexY,  Wella  and  AUntitt,  14  E.  R.  347  (16  Bast,  278). 
R.R. — ^VOL.XXI.  U  U 
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8WAIH  to  the  plaintiff  the  goods  sold  on  the  first  day,  and  narrows  the 
If oBLAKD.  question  to  the  point,  whether  the  goods  sold  on  the  second  day 
are  to  be  distinguished  in  any  respect;  or,  in  other  words, 
whether  the  writ  of  extent,  though  delivered  after  the  sale,  must 
not  be  considered  as  acting  by  relation  before,  on  the  fiction  of  a 
day  having  no  fraction.  To  this,  in  the  first  place,  the  reason  of 
the  thing  seems  a  sufficient  answer.  It  was  not  delivered  till  the 
property  was  gone,  on  which  alone  it  could  operate.  By  sale 
the  execution  was  executed,  and  the  property  changed ;  and  this, 
not  by  a  judgment  of  a  court  of  law,  not  under  the  controul  of 
the  parties,  but  by  the  act  or  the  neglect  of  the  party,  in  not 
suing  out  or  delivering  the  writ  of  extent  before.  But  it  was 
said  in  the  argument  at  the  Bar,  the  sale  is  only  ended  when  the 
money  is  paid  over,  and,  till  then,  all  is  in  progress.  But  this 
is  not  so :  the  sale  is  complete  when  the  party  to  whom  the 
goods  belonged  loses  his  property  in  them,  which  vests  in  him 
by  whom  they  are  bought.  The  property  cannot  be  in  two, 
under  adverse  titles,  at  one  and  the  same  time.  The  sale  divest- 
ing the  property  out  of  the  original  owner,  the  money,  the 
[  *S79  ]  produce  of  the  sale,  does  *not  belong  to  him.  To  say,  therefore, 
that  the  sale  is  in  progress,  is  to  give  a  meaning  to  the  word 
which  is  repugnant  to  the  nature  of  the  thing,  and  to  confound 
with  the  sale  itself  the  effect  and  consequence  of  it,  namely,  the 
final  payment  of  the  money  to  the  party  under  the  execution,  in 
whom  by  the  sale  the  property  vested.  It  has  been  further  said, 
that  the  money,  while  in  the  hands  of  the  sheriff,  represents  the 
goods ;  it  is  but  the  goods  converted  into  money ;  and  so  it  is : 
but  to  what  conclusion  does  this  lead  ?  Not  that  the  money 
belongs  to  the  party  to  whom  the  goods  belonged,  for  his 
property  ceased  by  the  sale  ;  and  therefore  the  money,  the  fruit 
of  the  sale,  is  the  property  of  him  to  satisfy  whose  debt  the 
goods  were  seized  and  sold.  It  represents  the  goods  quoad  the 
purpose  of  the  writ,  i.e.  to  make  the  property  sold  belong  to  the 
party  on  whose  account  they  were  commanded  to  be  sold.  Nor 
is  the  observation  better  founded,  that  till  the  return  of  the  writ 
the  money  is  under  the  controul  of  the  Court ;  for,  though  it  be 
BO  if  not  paid  over,  still  it  is  only  to  answer  the  exigency  of  the 
writ.    But  further,  the  rule  is,  that  the  fiction  of  the  law  shall 
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not  enure  to  work  injustice,  and  that  time  may  be  shevm,  at  Swain 
least  in  many  cases,  where  the  justice  of  the  case  so  requires,  as  mobland. 
far  as  time  depends  on  the  acts  of  the  parties  themselves.  In 
the  Cricklade  case,  {Petrie  v.  Ijord  Porche8ter,\)  in  which  the 
question  was,  whether  the  priority  of  one  judgment  before 
another  could  be  averred,  where  it  was  admitted  in  the  record, 
that  both  judgments  were  given  on  the  same  day,  it  was 
determined  that  it  could  not.  But  Lord  Mansfield  takes  the 
distinction  between  a  judgment,  which  is  the  act  of  the  Court, 
and  the  act  of  the  party,  such  as  the  commencement  of  the  suit. 
And  in  Ptyh  v.  Robinson^l  this  distinction  is  recognised  by  *Mr.  t  *^®^  1 
Justice  BuLLEB,  who  says,  the  delivery  of  the  declaration  is  not  a 
judicial  proceeding,  but  the  act  of  the  party.  Here,  then,  the 
delivery  of  the  writ  of  extent  was  the  act  of  the  party,  as  the 
delivery  of  the  declaration  was  the  act  of  the  party  in  Ptigh  v. 
Robinson :  this  case  expressly  states  the  delivery  to  have  been 
after  the  sale.  Narrowing,  therefore,  our  decision  to  the  parti- 
cular point,  we  think,  that  by  the  sale  the  execution  was  executed, 
and,  there  being  no  fact  stated  from  which  it  appears  that  the 
fiat  for  the  extent  was  anterior  to  the  sale,  we  cannot  presume 
such  fact,  or  suffer  a  fiction  to  operate  against  the  justice  of  this 
case.  One  point  only  remains  to  be  observed  upon,  and  very 
shortly.  Supposing  the  plaintiff  entitled  to  the  money,  still,  it 
has  been  argued,  that  this  action  for  money  had  and  received 
will  not  lie.  And  the  case  of  Thurston  v.  Mills^  has  been 
referred  to  ;  but  that  case  was  wholly  different  from  the  present. 
The  money,  therefore,  in  this  case  is  not  retained  under  any 
authority  of  the  Court.  It  is  unnecessary  to  say  what  the  Court 
would  have  done,  if  the  sheriff  had  made  any  special  application, 
for  he  has  made  none ;  on  this,  therefore,  we  give  no  opinion. 
But,  in  this  respect,  it  resembles  the  case  in  3  Camp.,||  in  which 
Lord  Ellenbobough  held  that  after  a  return  to  a  writ  of  Jieri 
facias  the  sheriff  was  liable  to  an  action  for  money  had  and 
received  without  any  demand  of  payment;  and  though,  under 
the  facts,  the  action  appeared  to  be  vexatious,  and  Lord  Ellen- 
bobough was  of  opinion  the  Court  would  have  staid  the  action. 


t  M.  S.  2  Tidd.  960,  6th  ed.  §  16  East,  254. 

t  1  T.  B.  116.  II  Dale  y.  Birch,  3  Camp.  347. 

u  u  3 
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swAiK  yet,  there  having  been  no  application,  he  held  that  npon  the 
MoRLAKD.  BheriflTs  return,  the  money  levied  was  money  had  and  received 
to  the  plaintiffs  use,  and  he  had  a  right  to  bring  an  action  to 
recover  it,  without  any  previous  demand  of  payment.  I  mention 
[  *38l  ]  this  case  as  ^applying  only  to  the  circumstance  of  no  application 
being  made  on  the  part  of  the  sheriff  for  the  return.  I  am 
aware,  that  was  merely  the  common  return,  and  not  stating  on 
the  face  of  it  any  conflicting  claims,  as  the  return  does  here. 
But,  on  the  general  ground,  that,  in  point  of  law,  money  had 
and  received  by  any  person  is  money  had  and  received  to  the  use 
of  the  party  legally  entitled,  and  that  the  party  so  entitled  is 
the  plaintiff  in  this  action,  (to  the  extent  of  the  sum  levied  under 
his  writ  of  execution  executed,  and  remaining  in  the  hands  of 
the  sheriff  at  the  time  of  the  action  brought,)  we  think  the 
plaintiff  is  entitled  to  recover. 

Judgment  far  the  plaintiff, 


C.  p.    MICHAELMAS    TERM. 
1819.  HEAKNE  V.  EDMUNDS. 

^*^^'  (1  Brod.  &  Bing.  388--389 ;  S.  C.  4  Moore.  15.) 

[  388  ]  Where  a  Teasel,  being  under  the  conduct  of  a  pilot,  in  going  up  a 

harbour  took  the  ground  in  the  ordinary  course  of  navigation,  and 
afterwards,  being  moored  at  a  quay,  on  Uie  ebb  of  the  tide  took  the 
ground,  fell  over  on  her  side,  and  was  injured,  and  her  cargo  damaged : 
Held,  that  this  was  not  a  stranding  for  which  the  insurer  was  liable. 

Assumpsit  on  a  policy  of  insurance,  upon  ship  and  goods,  from 
Newfoundland  to  Waterford  and  Cork,  or  Cork  and  Waterford, 
both  or  either,  including  all  risk  in  craft  to  and  from  the  vessel. 
At  the  trial  before  Dallas,  Ch.  J.  at  the  sittings  at  Guildhall  after 
Trinity  Term,  1819,  it  appeared  that  the  captain  took  a  pilot  at 
the  entrance  of  Cork  harbour ;  that  on  the  1st  of  January,  1819, 
in  the  progress  up  the  harbour,  the  vessel  took  ground  from 
shallowness  of  water,  and  remained  so  aground  for  eight  hours, 
until  the  tide  enabled  her  to  float ;  that  on  the  2nd  of  January 
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she  took  the  ground  from  the  same  cause,  at  nine  o'clock,  and      Hbarnb 

remained  aground  for  eleven  hours,  until  again  floated  by  the     edmukdb. 

tide ;  that  on  the  8rd,  the  pilot  still  remaining  in  command,  the 

vessel  was,  under  his  direction,  moored  during  high-water  at 

Pope's  Quay,  where  she  was  to  discharge  her  cargo  of  fish,  and 

on  the  ebb  of  the  tide  took  the  ground,  made  a  lust,  and  lay  on 

her  broadside  for  two  whole  tides,  by  which  the  vessel  and  cargo 

were  much  injured.    The  taking  the  ground  in  manner  above 

mentioned,  was  stated  by  a  witness  to  be  no  more  than  is 

usual  with  all  vessels  of  the  same  class,  in  proceeding  up  Cork 

river,  t      The  jury  concurred  with  his  Lordship  *in  thinking      [*889] 

that  this  was  not  a  stranding,  and  found  a  verdict  for  the 

defendant. 

Vaughan,  Serjt.  now  moved  to  set  aside  the  verdict,  and  have 
a  new  trial,  on  the  ground,  that  this  was  a  stranding,  and  one 
of  the  perils  provided  against  by  the  policy;  and  he  cited 
Carruihers  v.  Sydebotham  I  as  being  in  point. 

Dallas,  Ch.  J. : 

I  had  no  doubt  at  the  trial,  and  I  have  none  now.  This  event 
happened  in  the  ordinary  course  of  navigation,  and,  if  it  be  held 
a  stranding,  every  vessel  which  goes  up  the  river  at  Cork  must 
cause  a  loss  to  the  insurers. 

BiCHABDSON,  J. : 

In  CamUhers  v.  Sydebotham,  the  vessel  was  moored  contrary 
to  the  usual  way,  out  of  the  usual  place,  and  against  the  express 
orders  of  the  captain.  Here,  the  vessel  was  proceeding  in  the 
ordinary  way,  and,  if  this  be  held  a  stranding,  all  insurance  to 
the  port  of  Cork  (where  vessels  are  obliged  to  take  the  ground) 

t  It  appears  from  a  note  to  iTtn^a-  543;  49  L.  J.  Q.  B.  460,  which  is 

ford  y.  Marshall  (1832)  8  Bing.  458,  distrnguished  from  both  the  earlier 

460,  that  it  was  also  proved  that  the  cases  on  the  ground  that  the  iineyen- 

bottom  of  Cork  Harbour  is  hard  and  ness  of  the  ground  was  accidental 

stony.    This  is  -  mentioned   in   the  and  unexpected. — B.  0. 
judgment  of  Field,  J.  in  Letchford         %  16  B.  B.  392  (4  M.  &  S.  77). 
T.  Oldham  (1880)  5  Q.  B.  Diy.  at  p. 


J 
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Hbibhb     mast  cease.    Before  the  port  of  Bristol  was  improved,  every 
Edmunds,    vessel  which  arrived  there  was  obliged  to  take  the  ground. 

Pabk,  J.  concurred  ;  and 

Vaughan  took  nothing  by  his  motion. 

BuRBOuoH,  J.  absent. 


1819.        HAERIS  AND  Anothee,  Assignees  of  BENDALL  v. 
jfovA(^  WILLIAM  PETER  LUNELL  and  Others. 

t  ^^  1  (1  Brod.  ft  Bing.  390—391 ;  S.  C.  4  Moore,  10.) 

The  defendants  being  unable  to  procure  payment  for  barley  wbich 
they  had  sold,  and  suBpecting  the  vendee  to  be  in  bad  drcumstanoes, 
repurchased  the  barley  by  a  third  person,  and  in  hb  name,  a  short 
time  before  the  bankruptcy  of  the  rendee,  who  was  not  privy  to  the 
contriyance  of  the  defendants :  Held,  that  this  was  no  fraud  within  the 
bankrupt  laws. 

Trover  for  barley.  At  the  trial  before  Graham,  B.  at  the 
Bristol  Summer  Assizes,  1819,  it  appeared,  that  the  defendanta 
had  sold  the  barley  in  question  to  Bendall,  on  the  22nd  of 
January,  1819,  at  Is.  8d.  per  bushel,  to  be  paid  for  by  a  bill  at 
two  months.  The  defendants  finding  that  Bendall  was  in  bad 
circumstances,  and  unable  to  pay,  employed  Yeates,  a  broker,  to 
repurchase  the  barley  at  any  price.  On  the  11th  of  March, 
Yeates  repurchased  it  as  for  himself,  at  the  price  at  which  it  had 
been  sold,  though,  at  the  time  of  the  repurchase,  the  market 
price  was  only  Gs.  8d.  per  bushel.  Bendall  was  to  pay  for  it  by 
a  bill  at  two  months.  One  of  the  defendants,  on  his  examination 
before  the  commissioners,  admitted,  that  he  directed  Yeates  to 
purchase  it  in  his  own  name,  without  letting  Bendall  know  it 
was  for  examinant,  though  examinant  and  his  firm  were  the 
covert  purchasers.  Bendall,  in  fact,  gave  Yeates  an  order  to 
pay  the  defendants  the  money  due  to  them  from  Bendall,  but 
was  in  no  respect  privy  to  the  designs  of  the  defendants. 
Bendall  became  bankrupt  on  the  22nd  of  March,  1819.  The 
commission  issued  on  the  8rd  April  following.  The  jury  found 
a  verdict  for  the  defendant. 
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Toddy,  Serjt.  now  moved  to  set  aside  the  verdict  and  have  a      hauris 
new  trial,  on  the  ground  that  this  was  a  fraudulent  transaction,      lunell. 
and  that  the  defendants  had  accomplished  indirectly,  what  the 
law  would  not  have  allowed  them  to  do  directly.    They  could 
not,  by  any  direct  means,  have  become  possessed  of  the  bank- 
rupt's property,  without  being  liable  to  the  assignees.    He  urged, 
that  it  was  not  necessary,  that  the  bankrupt  should  be  a  party 
*to  the  transaction,  to  render  it  fraudulent  within  the  bankrupt      [  *S9i  ] 
laws ;  if,  without  his  concurrence,  the  a£fair  had  the  effect  of 
working  an  injustice  to  the  creditors  at  large,  and  cited  Noble  v. 
Adams  A 

But  the  GouBT  said  they  could  see  no  fraud  at  all  in  the  trans- 
action; and 

Toddy  took  nothing  by  his  motion. 
BuBBouGH,  J.  absent. 


SIR  PHILIP  HALES,  Bart,  and  Another   v.  i819. 

PREEMAN.  ^11^' 

(1  Brod.  &  Bing.  391—400;  S.  0.  4  Moore,  21.)  [  891  ] 

A  trustee  under  a  will,  who  pays  the  legacy  duty  upon  an  annuity  after 
the  expiration  of  four  years  from  the  death  of  the  testator,  may  reooyer 
the  amount  of  the  duty  from  the  legatee,  notwithstanding  a  preyious 
assignment  of  the  annuity  by  suoh  legatee. 

Assumpsit  on  the  money  counts ;  plea,  general  issue.  At  the 
trial  before  Dallas,  Ch.  J.  at  the  Westminster  sittings  after 
Hilary  Term,  1819,  a  verdict  was  foimd  for  the  plaintiffs  for 
114{.  15s.,  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

Dame  Mary  Linch,  by  her  last  will  dated  the  81st  January, 
1786,  devised  all  her  real  estates  to  the  plaintiffs  and  Sir  Brooke 
Bridges  and  John  Gonant,  both  since  deceased  (upon  trust),  and 
bequeathed  to  the  defendant  Nancy  Freeman  an  annuity  of  lOOZ., 

t  17  E.  B.  446  (7  Taunt.  69). 
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HALB8  clear  of  all  dedactions  daring  her  life,  and  declared,  that  the 
Frbb'mah.  same  should  be  payable  quarterly  on  the  usual  quarter  days,  and 
secured  upon  her  real  estates ;  the  first  payment  was  directed  to 
be  made  on  the  quarter  day  after  her  decease.  The  testatrix 
died  in  June,  1808.  By  indenture  of  assignment  dated  the  15th 
August,  1809,  the  defendant,  in  consideration  of  4001.  advanced, 

[  *392  ]  assigned  to  Mary  Mayo  the  sum  of  58Z.  16«.,  part  of  the  *said 
annuity,  with  proviso  for  redemption  on  payment  of  the  400Z. 
By  an  indenture  of  assignment  of  several  parts,  dated  15th 
April,  1813,  to  which  the  defendant,  Mary  Mayo,  and  Jane 
Peckhamis  were  parties,  the  defendant  and  Mary  Mayo,  in  con- 
sideration of  2502.  paid  to  the  defendant,  and  4002.  paid  to  Mary 
Mayo,  assigned  to  Jane  Peckhamis  the  whole  of  the  said  annuity 
of  100/.,  with  a  covenant  from  the  defendant,  that  the  annuity 
was  free  from  incumbrances.  The  plaintiffs  omitted  to  pay  the 
legacy  duty  of  102.  per  cent,  per  annum,  until  the  time  herein- 
after mentioned,  and  regularly  paid  the  annuity  to  the  defendant 
in  full,  without  demanding,  receiving,  or  deducting  the  said  duty 
chargeable  thereon,  down  to  the  25th  March,  1818,  and  after- 
wards to  Jane  Peckhamis.  The  plaintiffs,  on  the  24th  May, 
1816,  paid  to  the  Stamp  Office  the  sum  of  572.  Is.  6d.,  and  on 
the  28th  of  August,  1816,  the  further  sum  of  572. 7s.  6d.,  making 
together  the  sum  of  1142.  ISs.,  the  full  amount  of  the  duty.  The 
first  application  to  the  defendant  for  payment  was  made  on 
behalf  of  Mrs.  Peckhamis,  on  the  21st  May,  1817.  The  plain- 
tiffs afterwards,  on  the  9th  January,  1818,  applied  for  payment 
to  the  defendant  on  their  own  behalf. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  ?  If  the  Court  should  be  of 
that  opinion,  then  the  verdict  was  to  stand,  otherwise  a  nonsuit 
was  to  be  entered. 

[After  argument:] 

[  39«  ]       Dallas,  Ch.  J. : 

This  case  depends  on  the  construction  of  clauses  in  two  different 
statutes,  viz.  the  36  Geo.  UI.  c.  52,  and  the  45  Geo.  III.  c.  28* 
By  the  former  statute,  which  relates  to  personal  property  only. 


VOL.XXI.J     1819.    C.  P.     1  BROD.  &  B.  396—897.  665 

it  is  directed,!  "  that  the  duty  chargeable  upon  annuitieB  shall  Hales 
be  paid  by  the  person  or  persons  having  or  taking  the  burthen  fbbbxah. 
of  the  execution  of  the  will,  or  other  testamentary  instrument,  or 
the  administration  of  the  personal  estate  of  any  person  deceased, 
or  upon  retainer  for  his,  her,  or  their  own  benefit,  or  for  the 
benefit  of  any  other  person  or  persons  of  any  legacy,  or  any  part 
of  any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any 
part  of  such  residue  which  he,  she,  or  they  shall  be  entitled  so 
to  retain,  either  in  his,  her,  or  their  own  right,  or  in  the  right  or 
for  the  benefit  of  any  other  person  or  persons ;  and  also  upon 
delivery,  payment,  or  other  satisfaction  or  discharge  whatsoever, 
of  any  legacy  or  any  part  of  any  legacy,  or  of  the  residue  of  any 
personal  estate,  or  any  part  of  such  residue,  to  which  any  other 
person  or  persons  shall  be  entitled ;  and  in  case  any  person  or 
persons  having  or  taking  the  burthen  of  such  execution  or 
administration  as  aforesaid,  shall  retain  for  his,  her,  or  their 
own  benefit,  or  for  the  benefit  of  any  other  person  or  persons, 
any  legacy  or  any  part  of  any  legacy,  or  the  residue  of  any 
personal  estate,  or  any  part  of  such  residue  which  such  person 
or  persons  shall  be  entitled,  *so  to  retain  either  in  his,  her,  or  [  *897  ] 
their  own  right,  or  in  the  right  or  for  the  benefit  of  any  other 
l)er8on  or  persons,  and  upon  which  any  duty  shall  be  chargeable 
by  virtue  of  this  Act,  not  having  first  paid  such  duty,  or  shall 
deliver,  pay,  or  otherwise  howsoever  satisfy  or  discharge  any 
legacy  or  any  part  of  any  legacy,  or  the  residue  of  any  personal 
estate,  or  any  part  thereof,  to  which  any  other  person  or  persons 
shall  be  entitled,  and  upon  which  any  duty  shall  be  chargeable 
by  virtue  of  this  Act,  having  received  or  deducted  the  duty  so 
chargeable,  then,  and  in  every  of  such  cases  the  duty,  which 
shall  be  due  and  payable  upon  every  such  legacy  and  part  of 
legacy,  and  residue  and  part  of  residue  respectively,  and  which 
shall  not  have  been  duly  paid  and  satisfied  to  His  Majesty,  his 
heirs  and  successors,  according  to  the  provisions  of  this  Act, 
shall  be  a  debt  of  such  person  or  persons  having  or  taking  the 
burthen  of  such  execution  or  administration  as  aforesaid,  to  His 
Majesty,  his  heirs  and  successors,  and  in  case  any  such  person 
or  persons  so  having  or  taking  the  burthen  of  such  execution  or 

t  S.6. 
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HALX8  adminifitration  as  aforesaid,  shall  deliver,  pay,  or  otherwise  how- 
Fbismak.  Boever  satisfy  or  discharge  any  such  legacy  or  residue,  or  any 
part  of  any  such  legacy  or  residue,  to  or  for  the  benefit  of  any 
person  or  persons  entitled  thereto,  without  having  received  or 
deducted  the  duty  chargeable  thereon,  (such  duty  not  having 
been  first  duly  paid  to  His  Majesty,  his  heirs  or  successors, 
according  to  the  provisions  herein  contained,)  then  and  in  every 
such  case  such  duty  shall  be  a  debt  to  His  Majesty,  his  heirfr 
and  successors,  both  of  the  person  or  persons  who  shall  make 
such  deUvery,  payment,  satisfaction,  or  discharge,  and  of  the 
person  or  persons  to  whom  the  same  shall  be  made."  The 
legacy  in  question  is  an  annuity  charged  on  a  real  estate,  and  the 
45th  of  the  King  (s.  5)  puts  that  on  the  same  footing  as  personal 
property.  The  8th  section  of  the  first  Act  directs,  ''  That  the 
value  of  any  legacy  given  by  way  of  annuity,  whether  payable 
[  *398  ]  annually  or  otherwise  for  *any  life  or  lives,  or  for  years  deter- 
minable on  any  life  or  lives,  or  for  years  or  other  period  of  time,, 
shall  be  calculated,  and  the  duty  chargeable  thereon  shall  be 
charged  according  to  the  tables  in  the  schedule  hereunto  annexed ; 
and  the  duty  chargeable  on  such  annuity  shall  be  paid  by  four 
equal  payments,  the  first  of  which  payments  of  duty  shall  be 
made  before  or  on  completing  the  first  year*s  annuity,  and  the 
three  others  of  such  payments  of  duty  shall  be  made  in  like 
manner  successively,  before  or  on  completing  the  respective  pay- 
ments of  the  three  succeeding  years'  annuity  respectively.'*  in 
this  case  the  payment  is  made  after  four  years,  the  executor 
not  having  deducted  the  duty  within  that  time,  and  the  action  is 
brought  on  the  clause  of  the  statute,  which  enacts,  that  if  the  duty 
be  not  deducted,  it  shall  be  the  debt  both  of  the  executor  and  the 
legatee.  With  respect  to  the  latter  party,  he  remains  un- 
questionably liable,  notwithstanding  the  power  of  the  executor 
to  deduct,  if  the  executor,  having  omitted  to  deduct,  incur  a  debt 
to  the  Grown ;  if  he  pay  that  debt  out  of  his  own  fund,  the 
amount  of  the  duty  becomes  a  debt  from  the  legatee  to  the 
executor.  It  is  urged  that  all  the  instalments  ought  to  be  paid 
in  four  years,  but  the  statute  goes  on,  and  anticipating  the  case 
of  an  omission  of  payment  by  the  executor,  makes  the  legatee 
also  a  debtor:   that  puts  by  all   the  argument  as  to  the  four 
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years.  There  is  no  necessity  to  travel  back  to  former  decisions,  Hales 
because  I  go  on  this  statute  alone.  This  does  not  resemble  the  fbeeman. 
ease  of  a  voluntary  payment,  or  a  payment  made  in  ignorance 
of  fact  or  law.  So  far  from  being  a  voluntary  payment,  it  is 
clearly  compulsory  on  the  clause  of  the  statute  holding  both 
executor  and  legatee  liable  at  any  time.  Both  parties,  there- 
fore, being  liable  in  this  case,  the  payment  made  by  the  plaintiff 
was  in  substance  a  payment  for  the  legatee,  and  the  plaintiff  is 
entitled  to  recover. 

Pabk,  J. :  [  S99  ] 

At  first  sight  it  seems  a  hardship  on  the  legatee,  that,  after 
some  time  had  elapsed,  and  after  an  assignment  of  the  annuity, 
she  should  be  called  on  to  pay  the  duty ;  but  it  would  be  much 
harder  if  the  executor,  who  has  no  interest  whatever  in  the 
annuity,  should  pay  the  duty  out  of  his  own  pocket.  It  is  not 
necessary  to  resort  to  former  decisions,  because  the  statute,  on 
which  the  present  case  turns,  is  so  different  from  the  statutes, 
on  which  those  decisions  are  grounded,  that  no  comparison  can 
arise  between  them.  In  the  decisions  on  the  Property  Tax, 
Paving,  and  Land  Tax  Acts,  the  Court  went  on  the  words  of  the 
statute,  which  make  the  occupier  Uable.  The  executor,  here,  is 
only  made  liable  for  the  benefit  of  Government,  and  not  on  his 
own  account.  He  has  not  paid  the  money  voluntarily,  as  in 
Brisbane  v.  Dacres,\  and  BUbie  v.  Lumley^l  but  upon  compul- 
sion. He  pays,  not  on  his  own  account,  but  on  that  of  the 
legatee.  The  executor  is  no  more  than  surety  for  the  legatee, 
and  his  case  falls  within  the  principles  applied  to  the  case  of 
sureties. 

BURROUOH,  J. : 

This  case  turns  entirely  on  the  clause  of  the  Act  of  Parliament. 
The  party  who  receives  the  benefit  of  the  legacy  certainly  ought 
to  bear  the  charge  of  the  duty ;  and  the  annuitant,  here,  not 
only  had  the  whole  benefit  of  her  legacy,  but  received  more  than 
she  was  entitled  to,  the  duty  not  having  been  deducted.  It  has 
been  urged  that  this  was  a  voluntary  payment ;  but  a  payment 
t  14  E.  E.  718  (5  Taunt.  143).  J  6  E.  R.  479  (2  East,  469). 
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Haler  cannot  be  called  voluntary,  where,  if  the  party  omit  to  make  it, 
Pbsbmah.  he  may  be  compelled  to  do  bo,  and,  here,  the  plaintiff  might  have 
been  compelled  to  pay ;  now,  where  a  party  may  be  compelled  to 
make  a  payment,  he  is  always  entitled  to  make  it  without  com- 
pulsion. Here  the  plaintiff  is  made  liable  as  a  trustee,  who 
applies  all  the  money  arising  under  the  will,  for  the  benefit  of 
others.    If  the  plaintiff  had  been  sued  by  the  Grown,  and  had 

[  *400  ]  paid  this  money,  can  there  be  a  ^doubt  that  it  would  have  been  a 
payment  made  for  the  legatee  ?  The  executor  is  not  to  bear  the 
burthen,  but  the  legatee.  The  case  on  the  Land  Tax  Act  does  not 
apply ;  that  is  a  tax  falling  completely  on  the  tenant  of  the  land, 
and  he  must  pay  on  account  of  his  own  possession.  It  is  so 
much  a  tax  on  the  tenant,  that,  except  for  the  purpose  of  enabling 
the  landlord  to  vote  at  elections,  the  landlord's  name  would  not 
be  on  the  rate. 

Richardson,  J. : 

This  case  is  distinguishable  from  Denby  v.  Moore^^  and  Andrew 
V.  Hancockfl  by  reason  of  the  clause  in  the  sixth  section  of  the 
Act.  In  Dmby  v.  Moore,  the  tenant  had  paid  an  excess  of  rent 
voluntarily,  so  in  Andrew  v.  Hancock;  and  nothing  in  either 
case  remained  due  from  the  tenant  to  the  Grown.  But  in  the 
present  instance  the  duty  remains  a  debt  as  well  in  the  legatee 
as  the  executor.  It  is  urged,  that  the  .executor  cannot  recover 
from  the  legatee,  because  the  duty  is  the  debt  of  both  of  them ; 
but  the  contrary  seems  to  result  from  the  act :  the  executor  stands 
in  the  situation  of  a  surety,  and  his  principal  becomes  liable  to 
him  for  whatever  he  has  paid.  In  this  case,  therefore,  there 
must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff  accordingly. 

t  18  B.  E.  444  (1  B.  ft  Aid.  123).      3  Moore,  278). 
}  P.  569,  ante  (1  Brod.  ft  B.  37 ; 
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LEVIN   AND   Others  v.  WEATHERALL  and  Others.       i819. 

(1  Brod.  &  Bing.  401—407 ;  4  Moore,  116.)  ^ov^^. 


A  settlement  made  on  the  mArriage  of  H.  W.  with  A.  D.  (after 
giying  the  husband  and  wife  respectively  estates  for  life,  with  powers 
of  appointing  to  children  which  were  not  exercised,)  contained  the 
following  limitation  in  default  of  any  such  appointment: — '*To  the 
use  of  all  and  every  the  child  and  children  of  the  marriage,  both 
sons  and  daughters  equally,  part  and  share  alike,  if  more  than  one, 
as  tenants  in  common  and  not  as  joint  tenants,  and  of  the  heirs  of  the 
body  and  bodies  of  all  and  every  such  child  and  children  lawfully 
issuing ;  and  in  case  there  shall  be  more  children  than  one  of  the  said 
intended  marriage,  and  any  such  child  or  children  shall  happen  to  die 
under  the  age  of  twenty-one  years,  without  issue  of  his  or  their  body  or 
bodies  lawfully  issuing,  then,  so  often  and  as  to  the  part  and  share,  parts 
and  shares  of  all  and  every  such  child  and  children,  to  the  use  of  the 
surviving  children,  part  and  share  alike,  if  more  than  one,  as  tenants 
in  common  and  not  as  joint  tenants,  and  to  the  heirs  of  the  body  of 
every  such  child  and  children,  until  every  such  child  and  children 
should  be  dead ;  and  in  case  there  should  be  but  one  child  only  of  the 
marriage,  or  one  only  surviving  child,  then  to  the  use  of  such  surviving 
child  in  tail,  and  for  default  of  issue  of  the  marriage,  and  in  case  there 
should  be  issue  who  should  all  die  without  issue  under  the  age  of 
twenty-one  years,  then  to  the  heirs  and  assigns  of  the  survivor  of  H.  W. 
and  A.  D.  in  fee."  The  marriage  between  H.  W.  and  A.  D.  having 
taken  place,  H.  W.  died  intestate,  leaving  his  widow  and  two  children, 
'  Joseph  and  Ann.  The  widow  died,  leaving  the  two  children,  Joseph 
and  Ann,  who  both  attained  the  age  of  twenty-one  years.  Ann 
married  T.  Weatherall.  Joseph  died  shortly  after,  having  made  his 
wiU,  by  which  he  gave  all  his  real  estates  in  the  county  of  K.  or 
elsewhere,  to  his  sister  Ann,  the  wife  of  T.  Weatherall,  in  fee :  Held, 
that  Ann,  who  was  already  tenant  in  tail  of  one  moiety  of  the  lands 
comprised  in  the  marriage  settlement,  became,  as  the  heir  at  law  of 
J.  W.,  tenant  in  fee  of  the  other  moiety. 

This  cause  came  on  for  hearing  before  the  Master  of  the  Rolls 
on  5th  March,  1819,  when  his  Honour  directed  that  the  opinion 
of  the  Judges  of  this  Court  should  be  taken  on  the  following 
case : — By  indentures  (tripartite)  of  lease  and  release,  dated  the 
8th  and  9th  December,  1781,  being  the  settlement  made  upon  the 
marriage  of  Henry  Woodgate  and  Ann  Downing,  for  the  con- 
sideration therein  mentioned,  H.  W.  conveyed  certain  premises 
situate  at  Ulcombe,  in  the  county  of  Kent,  to  two  trustees  in 
fee,  to  hold  the  same  to  the  use  of  the  intended  husband,  his 
beirs  and   assigns,  till  the  marriage,  then  to  the  use  of  the 


[401] 
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Lsvnf      intended  hasband  and  wife,  and  their  asBigns,  for  their  respective 

WsATuss-    lives,  sans  waste,  and  after  the  death  of  the  survivor  of  them, 

^^^        *then  to  the  use  of  such  child  and  children  of  the  intended 

[  *402  ]  marriage,  in  such  shares  as  husband  and  wife,  during  their  joint 
lives  by  any  deed  or  writing  properly  executed  and  attested,  or  in 
default  thereof,  as  the  survivor  of  them  by  deed  or  will  properly 
executed  and  attested,  should  limit  or  appoint,  and  for  default 
thereof  and  subject  thereto, ''  to  the  use  of  all  and  every  the  child 
and  children  of  the  said  intended  marriage,  both  sons  and 
daughters,  equally,  part  and  share  alike,  if  more  than  one,  as 
tenants  in  common  and  not  as  joint  tenants,  and  of  the  heirs  of  the 
body  and  bodies  of  all  and  every  such  child  and  children  lawfully 
issuing ;  and  in  case  there  shall  be  more  children  than  one  of  the 
said  intended  marriage,  and  any  such  child  or  children  shall 
happen  to  die  under  the  age  of  twenty-one  years,  without  issue  of 
his  or  their  body  or  bodies  lawfully  issuing,  then  and  so  often,  and 
as  to  the  part  and  share,  parts  and  shares  of  all  and  every  such 
child  and  children  so  dying ;  to  the  use  of  the  survivors  of  such 
children  equally  part  and  share  alike,  if  more  than  one,  as  tenants 
in  common  and  not  as  joint  tenants,  and  to  the  heirs  of  the  body 
and  bodies  of  all  and  every  such  child  and  children  lawfully 
issuing,  until  every  such  child  and  children  shall  be  dead  without 
lawful  issue  of  their  each  and  every  of  their  bodies  lawfully 
issuing ;  and  in  case  there  shall  be  but  one  child  only  of  the  said 
intended  marriage,  or  one  only  surviving  child  thereof,  then  to 
the  use  of  such  only,  or  only  surviving  child,  of  the  said  intended 
marriage,  be  the  same  a  son  or  a  daughter,  and  of  the  heirs  of 
the  body  of  such  only,  or  only  surviving  child ;  and  for  default  of 
such  issue,  or  in  case  there  should  be  issue  of  the  said  intended 
marriage,  who  should  all  die  without  issue  of  his  or  their  body  or 
bodies  lawfully  issuing,  under  the  said  age  of  one-and-twenty 
years,  then  to  the  use  of  the  heirs  and  assigns  of  the  survivor  of 
the  said  H.  W.  and  A.  D.  for  ever.*'     Shortly  after  the  date  and 

[  *403  ]  execution  *of  the  said  indentures  of  lease  and  release  H*  W. 
intermarried  with  A.  D.  H.  W.  died  in  the  year  1740,  intestate, 
leaving  A.  W.  his  widow.  H.  W.  had  issue  by  A.  W.  two  chil- 
dren ;  viz.  Joseph  and  Ann.  A.  W.  the  elder,  after  the  death  of 
H.  W.  made  and  published  her  will  in  writing,  dated  the  14th 
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February,  1741,  duly  executed  and  attested  in  the  manner       Leyin 

required  by  law  for  devising  freehold  estates,  and  thereby,  (pro-    weathbb- 

vided  her  said  children  should  respectively  die  before  their  ages        ^^ 

of  twenty-one  years  without  issue  lawfully  begotten,)  did  give, 

devise,  and  bequeath,  all  the  aforementioned  messuages,  lands, 

tenements,  and  premises,  to  her  mother,  Martha  Downing,  for 

life;  and,  from  and  after  the  decease  of  Martha  Downing,  to 

John  Cooper,  in  fee.    A.  W.  the  elder,  died,  in  the  year  1742, 

leaving  her  two  children,  Joseph  and  Ann,  her  surviving,  having 

made  no  other  appointment  or  disposition  of  the  estate  at  Ulcombe 

than  by  her  said  will.    Joseph  and  Ann  both  attained  the  age  of 

twenty-one  years.    Ann,  in  December,  1754,  intermarried  with 

Thomas  Weatherall.    Joseph  made  and  published  his  will  in 

writing,  duly  executed  and  attested,  so  as  to  pass  freehold  estates, 

dated  5th  November,  1756,  and  after  charging  them  with  debts 

and  legacies,  gave  all  his  real  estates  in  the  county  of  Kent,  or 

elsewhere,  within  the  kingdom  of  Great  Britain,  to  his  sister  Ann 

Weatherall,  the  wife  of  the  said  Thomas  Weatherall,  her  heirs 

and  assigns  for  ever.    Joseph  died  shortly  after  the  date  of  his 

will,  without  having  revoked  or  altered  the  same,  and  without 

issue,  leaving  Ann  Weatherall,  his  sister  and  heiress  at  law. 

The  estate  at  Ulcombe  is  subject  to  the  custom  of  gavelkind. 

The  question  for  the  opinion  of  the  Court  was,  "  Whether,  upon 

the  death  of  Joseph  Woodgate,  Ann  Weatherall  became  tenant 

in  tail  in  possession  of  the  messuages  and  hereditaments  at 

Ulcombe,  in  the  county  of  Kent,  comprised  in  the  indentures  of 

lease  and  release  of  the  8th  and  9th  December,  1781,  or  *what      [  *404  ] 

other  estate  she  had  therein,  or  in  any,  and  what  part  thereof  ?  " 

LenSf  Serjt.  for  the  plaintiff : 

The  terms  of  the  settlement  have  created  cross  remainders ; 
and  this  appears  not  merely  from  the  intent,  but  also  by  the 
express  words ;  for  the  plaintiff  admits  the  necessity  of  express 
words  to  carry  such  limitations  into  effect.  The  words,  "  and  in 
case  there  shall  be  more  children  than  one  of  the  said  intended 
marriage,  and  any  such  child  or  children  shall  happen  to  die 
under  the  age  of  twenty-one  years  without  issue  of  his  or  their 
body  or  bodies,  &c."  coupled  with  the  words,  "  until  every  such 
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Lktin  child  and  children  shall  be  dead  without  lawful  issue/'  suffi* 
WsATHSB-  ciently  show  the  intention  that  the  estate  should  go  over.  It  will 
'^^'  be  contended,  that  the  provision,  in  case  any  child  should  die 
under  the  age  of  twenty-one  years,  distinguishes  this  from 
ordinary  cases.  Indeed,  if  these  words  had  not  been  inserted, 
the  present  case  would  have  fallen  at  once  within  the  authority 
of  Doe  dem.  Watts  v.  WainewrightA  (The  argument  there  was, 
that  the  instrument  under  consideration,  being  a  deed,  there 
could  be  no  question  of  implication ;  when  Lord  Ebnton  said, 
that  the  deed  contained  express  limitations,  by  way  of  cross 
remainders,  in  terms  sufficiently  denoting,  that  it  was  the  inten- 
tion  of  the  parties  to  the  deed,  that  there  should  be  cross  remain- 
ders as  to  some  of  the  children.)  But  the  terms  used  in  the 
present  case,  though  varying  a  little  from  those  used  in 
Doe  V.  Wainewright,  sufficiently  denote  the  intention  of  the 
parties  to  create  cross  remainders.  Meyrick  v.  Whuhawt  cer- 
tainly stands  in  the  way  of  the  plaintiff,  and  bears  a  strong 
resemblance  to  the  present  case ;  but  there  is  this  distinction, 
viz.  that  in  Meyrick  v.  Whuhaw  the  words,  "  Until  every  such 
child  and  children  shall  be  dead  without  lawful  issue  of  their 
[  •406  ]  and  every  of  their  bodies  ^lawfully  issuing,"  are  not  to  be  found ; 
and  these  words  evidently  show  that  the  estate  was  to  go  over. 
It  is,  also,  to  be  observed,  that  when  the  provision  is  made  in 
favour  of  one  child  only,  the  age  of  one-and-twenty  years  is  not 
mentioned. 

Blossett,  Serjt.  contra : 

The  case  of  Meyrick  v.  Whishaw  is  decisive  of  the  present 
question ;  but  in  the  absence  of  that  case,  the  defendant  would 
be  supported  by  Doe  v.  Wainew tight  and  other  authorities. 
There  is  nothing  in  this  case  to  show  an  intention  that  cross 
remainders  should  arise,  where  either  of  the  children  died  after 
twenty-one :  indeed  the  contrary  may  be  inferred  from  the  cir- 
cumstance, that  the  party  knew  how  to  create  such  a  remainder 
where  he  wished  it,  and  has  done  so  to  meet  the  case  of  children 
dying  under  twenty-one,  and  to  meet  that  case  alone.  This 
property,  too,  was  gavelkind ;  therefore  the  limitation  over  to  the 

t  2  E.  B.  634  (5  T.  E.  427).  |  P.  501,  ante  (2  B.  &  Aid.  810). 
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survivor  of  husband  and  wife  in  the  event  of  the  death  of  the  Lkvin 
children  under  twenty-one  years  not  having  taken  effect,  the  weather* 
remainder  in  fee  resulted  to  the  settler,  Henry  Woodgate,  and  ^^^ 
descended  to  Ann  Weatherall  and  Joseph  Woodgate:  Joseph 
Woodgate  having  devised  to  Ann  Weatherall  in  fee,  she  has  now 
the  fee  in  the  whole:  as  to. her  own  moiety,  in  remainder  after 
her  estate  tail;  as  to  the  other  moiety,  in  possession.  It  is 
questionable  whether  the  expressions  here  used,  except  as  to 
children  dying  under  twenty-one,  would  imply  cross  remainders, 
even  if  it  were  the  case  of  a  will.  That  point,  however,  does  not 
arise,  for  it  is  admitted  by  the  counsel  for  the  plaintiff,  that  there 
must  be  express  words  of  limitation,  to  constitute  a  cross 
remainder :  indeed  it  is  clear,  from  the  cases  of  Doe  d.  Tanner 
V.  Dorvell,\  and  Doe  dem.  Foquett  v.  Worsley.X  that  such  a 
remainder  cannot  be  implied  in  *a  deed.  The  case  of  Doe  v.  [  ♦406  ] 
Waineu'right  is  rather  with  the  defendant  than  with  the  plaintiff : 
the  great  contest  in  that  case  was  concerning  the  meaning  of  the 
word  "  surviving,"  which  was  considered  to  have  caused  the  chief 
difficulty  in  the  case.  Serjeant  Williams,  in  his  note  to  Cook  v. 
Oerrard,^  says,  cross  remainders  may  be  created  by  deed;  but 
then  it  must  be  by  express  words.  He  then  states  the  usual 
form,  which,  he  says,  it  is  not  necessary,  though  certainly 
prudent,  to  use ;  and  then  he  quotes  the  very  words  of  the  deed  in 
Doe  V.  Waineicinght,  and  cites  that  case  as  an  authority,  that  a 
deed  so  worded  contained  express  limitations  by  way  of  cross 
remainders,  which,  though  not  in  the  formal  language  used  by 
conveyancers,  were  yet  in  terms  sufficiently  denoting,  that  it  was 
the  intention  of  the  parties  in  the  deed  that  there  should  be  cross 
remainders.  But  the  words  used  in  the  present  case,  except  as 
to  children  dying  under  age,  do  not  express  limitations  by  way  of 
cross  remainder,  and  are  far  from  being  sufficient  to  denote  an 
intention  to  create  them.  If  the  present  case  were  res  integra, 
and  the  case  of  Meyrick  v.  Whishaw  had  not  been  decided,  the 
judgment  would  be.for  the  defendant. 

Lens  in  reply : 
There  is  no  difference  in  effect,  whether  the  question  arises  on 

-t-  2  B.  E.  662  (5  T.  B.  518).  §  Wms.  Saunders,  185,  note  6. 

t  6  B.  B.  303  (1  East,  416). 
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Lbviv  a  deed  or  a  will.  There  must  indeed  be  express  words  of  limita- 
Weatheb-  tion  in  a  deed,  because  from  them  alone  the  framer's  intent  is 
^^^  implied :  there  need  not  be  words  of  limitation  in  a  will,  for  the 
party  is  in  that  case  considered  inops  concilii,  and  his  intent  is 
implied  without  them.  But  here  are  the  words  of  limitation 
"  heirs  of  their  bodies/*  and  it  makes  no  difference  that  this  is  a 
case  of  gavelkind  property.  The  term  *'  surviving  "  was  not  held 
[  '^OT  ]  to  afford  any  conclusive  *objection  against  the  cross  remainder  in 
Doe  V.  Wainewright.  The  words  here,  are,  "  and  in  case  any 
such  child  or  children  shall  happen  to  die  under  the  age  of 
one-and-twenty  years  without  issue  of  his  or  their  body  or  bodies 
lawfully  issuing,  then  and  so  often  and  as  to  the  part  and  share, 
parts  and  shares  of  all  and  every  such  child  and  children  so 
dying,  to  the  use  of  the  survivors  of  such  children  equally  part 
and  share  alike  if  more  than  one.'*  So  that  the  provision  is,  in 
effect,  the  same  as  in  Doe  v.  Wainewright.  The  words,  "  until," 
&c.  coupled  with  the  others,  render  that  perfect,  which  would 
otherwise  be  incomplete.  Intent  will,  in  general,  be  implied  as 
well  in  a  deed  as  in  a  will,  except  as  to  limitations,  which  must  be 
expressed  as  they  are  here,  by  apt  words ;  and  Meyrick  v. 
Whishaw  goes  entirely  beside  this  doctrine. 

Cur,  adv.  vult. 

The  following  Certificate  was  afterwards  sent : 

"  This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion,  that,  upon  the  death  of  Joseph 
Woodgate,  Ann  Weatherall,  who  was  already  tenant  in  tail  in 
possession  of  one  moiety  of  the  messuages  and  hereditaments  at 
Ulcombe,  in  the  county  of  Kent,  comprised  in  the  indenture  of 
lease  and  release  of  the  8th  and  9th  of  December,  1731,  became, 
as  the  heir  at  law  of  Joseph  Woodgate,  tenant  in  fee  of  the 
reversion  of  that  moiety,  and  tenant  in  fee  in  possession  of  the 
other  moiety. 

"  R.  Dallas. 

"  J.  A.  Park. 

"  J.  BURROUGH. 

"  November  26,  1819."  "  J.  Richardson." 
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SANDERSON  aijd   Another  v.   SYMONDS.t  i8i9. 

(1  Brod.  &  Bing.  426—432 ;  S.  C.  4  Moore.  42.)  Nov^O. 

Policy  of  insurance  on  ship,  "  at  and  from  L.  to  her  port  or  porta,  [  ^^^  ] 
place  or  places  of  discharge,  and  loading  in  Africa  and  African  islands, 
and  during  her  stay  there,  and  at  and  from  thence  back  to  L.,  or  her 
final  port  or  place  of  discharge  in  the  United  Kingdom,  with  liberty  in 
that  Toyage  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or 
places  whatsoever  and  wheresoever  as  above:  to  sell,  barter,  and 
exchange  goods,  and  load,  unload,  and  reload  goods,  at  any  or  all  of 
the  ports  and  places  she  may  call  at,  or  proceed  to."  The  insured, 
subsequently  to  the  execution  of  the  policy,  inserted  after  the  words 
**  during  her  stay,"  the  words  *'  and  trade."  Some  of  the  underwriters 
assented  to  the  cdteration  by  subscribing  their  initials ;  others  refused 
their  assent.  In  an  action  against  one  who  refused:  Held,  that  the 
alteration  was  immaterial,  and  did  not  avoid  the  policy. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Venerable,  "at 
and  from  Liverpool,  to  her  port  or  ports,  place  or  places  of 
discharge  and  loading  in  Africa  and  African  islands,  and  during 
her  stay  there,  and  at  and  from  thence  back  to  Liverpool,  or  her 
final  port  or  place  of  discharge  in  the  United  Kingdom :  "  with 
liberty,  on  that  voyage,  ''  to  proceed  and  sail  to,  and  touch  and 
stay  at,  any  ports  or  places  whatsoever  and  wheresoever  as 
above ;  to  sell,  barter,  and  exchange  goods,  and  load,  unload,  and 
re-load  goods  at  any  or  all  of  the  ports  and  places  she  may  call 
at  and  proceed  to."  At  the  trial  before  Dallas,  Ch.  J.  at  the 
London  sittings  after  Trinity  Term,  1819,  it  appeared,  that  the 
vessel,  on  her  return  home,  was  totally  lost  in  Cardigan  Bay, 
and  the  defence  set  up  to  this  action,  was,  that  the  policy  had 
been  materially  altered  by  the  plaintiffs,  after  the  subscription 
of  it  by  the  defendant.  The  alteration  proved,  was,  the  inser- 
tion or  interlineation  of  the  words,  "  and  trade,"  after  the  words 
*'  during  her  stay,"  and  the  circumstances  attending  the  altera- 
tion, were  as  follows :  The  plaintiff,  an  insurance  broker,  fearful 
that  the  words  "  to  sell,  barter,  and  exchange  goods,  and  load, 
unload,  and  re-load  goods,"  might  not  be  suflBciently  extensive 
*to  include  a  trading,  after  the  subscription  of  the  policy  by  the      [  •427  ] 

t  Cited  and  applied  in  the  judg-  in  thejudgments  of  Brett,  L.  J.  and 
ment  of  the  Court  in  Aldoue  v.  Com-  Cotton,  L.  J.  in  Suffell  v.  Barik  of 
well  (1868)  L.  R.  3  Q.  B.  573;  37  England  (1882)  9  Q.  B.  D.  655,  569, 
L.  J.  Q.  B.  201,  and  commented  on      572;  51  L.  J.  Q.  B.  401.— E.  0. 
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Sakdkiison  different  underwriters  interlined  the  words,  "and  trade,"  and 
SmoHDs.  having  done  so,  presented  it  to  the  various  underwriters  for  their 
consent  to  this  alteration.  Some  of  them,  in  token  of  such 
consent,  signed  their  initials  to  the  interlineation,  but  the 
defendant  refused  to  do  so,  alleging  that  he  never  under- wrote 
trading  policies  to  Africa,  and  offering  to  return  the  premium  and 
cancel  the  policy.  The  declaration,  containing  a  count  setting 
forth  the  words  "  and  trade,"  as  part  of  the  instrument,  and 
another  omitting  them,  the  objection  of  the  alteration  was  not 
urged  so  much  on  the  ground  of  a  variance  between  the  contract 
entered  into,  and  the  contract  proved,  as  that  it  rendered  the 
instrument  totally  void.  The  learned  Chief  Justice  having 
directed  the  jury,  that  if  independently  of  the  words  inserted,  the 
plaintiffs  had,  by  the  policy,  liberty  to  trade  on  the  coast  of 
Africa,  they  were  entitled  to  recover,  the  jury  found  a  verdict  for 
the  plaintiff. 

LenSy  Serjt.  on  a  former  day  obtained  a  rule  ntai,  to  set 
aside  this  verdict  and  enter  a  nonsuit,  on  the  ground,  that  the 
alteration  in  question  had  avoided  the  policy.  He  cited  Langham 
V.  Cologan,\  and  Fairlie  v.  Christie, I  to  shew  that  an  alteration 
of  the  policy  after  subscription  rendered  it  void. 

Vatighan,  Serjt.  now  shewed  cause : 

The  alteration  complained  of  is  wholly  immaterial.  It  adda 
nothing  to  the  insurer's  risk,  and  does  not  give  the  insured  a 
power  to  do  any  one  thing  he  equally  was  not  entitled  to  do 
under  the  policy  as  it  stood  originally.  All  the  expressions  of  the 
[  ♦428 1  policy,  before  the  alteration,  clearly  *shew,  that  the  vessel  was 
intended  to  trade  on  the  cOast  of  Africa ;  if  they  have  not  that 
meaning,  they  can  have  none  at  all,  and  if  they  have,  how  can 
the  insertion  of  the  words  ''  and  trade,"  have  altered  the  legal 
effect  of  the  instrument  ?  It  will  never  be  contended,  that  an 
immaterial  alteration  can  avoid  the  instrument.  The  Court  may 
be  spared  the  cases  collected  in  Comyns'  Digest,  under  title 
Bond,  on  the  subject  of  alterationsof  instruments;  these  cases  do 

f  13  £.  B.  613  (4  Taunt.  330).  t  16  B.  B.  old  (7  Taunt.  416;   1 

Moore,  114;  Holt,  N.  P.  331). 


VOL.  XXI.]     1819.    C.  P.     1  BROD.  &  B.  428—429.  677 

not  apply  to  policies  of  insurancey  which  differ  from  other  Sakdbbsok 
instruments,  inasmuch  as  they  contain  so  many  unconnected  stmokds. 
parties ;  but  it  seems  to  be  implied  by  the  terms  of  85  Geo.  III.,t 
that  alterations  in  policies  are  usual  and  legal.  It  is  there  said, 
''that  nothing  in  that  Act  contained  shall  extend  to  or  be  con- 
strued to  extend  to  prohibit  the  making  of  any  alteration,  which 
may  lawfully  be  made  in  the  terms  or  conditions  of  any  policy 
of  insurance  duly  stamped,  after  the  same  shall  have  been  under- 
written, or  to  require  any  additional  stamp  duty  by  reason  of  such 
alteration,  so  that  such  alteration  be  made  before  notice  of  the 
determination  of  the  risk  originally  insured,  and  the  premium  or 
consideration  originally  paid  or  contracted  for  shall  exceed  the 
rate  of  188.  per  cent,  on  the  sum  insured,  and  so  that  the  thing 
insured  shall  remain  the  property  of  the  same  person  or  persons, 
and  so  that  such  alteration  shall  not  prolong  the  term  insured 
beyond  the  period  allowed  by  this  Act,  and  so  that  no  additional  or 
further  sum  shall  be  insured  by  reason  or  means  of  such  altera- 
tion." And  it  appears  by  this  Act,  that,  even  in  cases  of  stamps, 
where  so  much  strictness  prevails,  a  greater  latitude  is  frequently 
allowed,  than  is  contended  for  by  the  plaintiff  on  the  present 
occasion.  In  French  v.  Pattorif  indeed,!  Lord  Ellbnborough 
^observed,  that  the  alteration  was  such  as  to  make  the  policy  [  *429  ] 
speak  a  different  language,  and  lose  its  original  identity,  but  in 
the  present  case  nothing  is  added  which  the  policy  did  not  in 
substance  contain  before.  The  cases  otLatighamv.  Cologan,  and 
Fairlie  v.  Christie^  cited  by  the  counsel  for  the  defendant,  are 
inapplicable.  In  Langhorn  v.  Cologan^  Lord  Mansfield  said, 
'Uhe  instrument  now  is  different  from  what  it  is  stated  in 
the  only  count,  on  which  the  plaintiff  could  have  recovered 
at  the  trial.  The  alteration  is  a  very  material  one."  But 
in  that  case  a  specific  subject  of  insurance  was  added 
afterwards.  So  in  Fairlie  v.  Christie,  a  material  alteration  was 
made^  and  the  instrument  was,  therefore,  held  to  be  another  and 
different  contract,  whereas,  here  the  words  are  merely  words  of 
repetition ;  for  by  the  terms  of  the  policy,  a  liberty  to  trade  was 
virtually  given  before  the  interlineation  complained  of  as  varying 
the  instrument,  took  place. 

t  0.  (W,  8.  13.  t  »  B.  B.  671  (9  Eaat,  351 ;  1  Camp.  72). 
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Baudbbson  Lens  in  support  of  the  rule,  contended,  that  as  the  defendant 

STMONDfl.  hftd  expressly  refused  to  underwrite  a  trading  policy  to  Africa, 
the  alteration  in  question  could  not  be  deemed  other  than 
material,  and  as  completely  varying  the  identity  of  the  instru* 
ment.  If  the  alteration  was  material,  it  would  follow  beyond 
dispute,  that  the  instrument  was  rendered  void.  He  insisted, 
that  the  statute  which  had  been  cited,  applied  only  to  cases  of 
alteration  made  with  consent  of  both  parties,  and  that  no  answer 
had  been  given  to  the  authority  of  Langhorn  v.  Cologan. 

Dallas,  Ch.  J. : 

There  can  be  no  doubt,  that,  on  the  facts  of  this  case,  the 
defendant  is  liable  on  his  policy.  Even  as  the  defendant  has 
shaped  his  own  statement,  the  vessel  has  done  no  more  than  it 
[  *480  ]  was  agreed  she  ^should  do.  As  the  policy  originally  stood,  she 
had  liberty  to  sell,  barter,  and  exchange ;  load,  unload,  and  re- 
load goods  at  any  or  all  of  the  ports  and  places  she  might  call  at 
and  proceed  to.  Under  this  general  liberty,  the  jury  had  no 
doubt  that  the  vessel  had  liberty  to  trade ;  indeed,  the  very  acts 
specified,  are  descriptive  of  trading,  and  of  nothing  else.  It 
appears  that  the  plaintiff  afterwards  introduced  the  words  ''  and 
trade ; "  with  what  view  is  immaterial ;  but  he  went  round  to 
the  various  underwriters  for  the  purpose  of  obtaining  their  con- 
sent to  the  alteration.  Some  agreed,  and  some  refused ;  but  it 
is  quite  clear  upon  the  face  of  the  instrument,  that  the  alteration 
was  immaterial,  and  that  the  defendant  would  have  been  liable 
if  no  such  words  had  been  introduced.  The  case,  therefore, 
does  not  come  within  the  reasons  of  former  decisions.  If  a  deed 
be  altered  in  a  material  point  by  a  stranger,  it  is  rendered  void ; 
if  it  be  altered  in  an  immaterial  point  by  a  party,  it  becomes,  in 
some  cases,  void.  The  original  rule  was  not  intended  so  much 
to  guard  against  fraud,  as  to  insure  the  identity  of  the  instrument 
and  prevent  the  substitution  of  another,  without  the  privity  of 
the  party  concerned.  But  the  present  case  stands  on  its  own 
circumstances.  The  instrument  in  question  is  a  policy  of  in- 
surance, an  instrument  signed  by  a  number  of  individuals  wholly 
unconnected  in  interest,  and  between  whom  no  privity  can  exist. 
Indeed  it  has  never  been  contended  that  this  was  an  alteration 
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without  the  privity  of  the  party,  and  the  old  cases  turn  entirely    Sanderson 

on  alterations  without  the  privity  of  the  party :  here,  the  instru-     symonds. 

ment  was  shewn  to  all  the  parties  concerned;  those  who  put 

their  initials  to  the  alteration,  thereby  expressed  their  consent 

to  it ;  those,  who  refused  to  do  so,  expressed  their  denial  by  the 

absence  of  their  initials.     But  the  latter  were  bound  by  the 

policy  as  it  stood  at  first,  the  former  *by  the  policy  in  its  altered      [  *^si  ] 

shape.     The  words  interlined  are  no  more  than  a  proposed 

alteration,  adopted  by  those  who  subscribe  their  initials,  refused 

by  those  who  do  not  subscribe. 

Pabe,  J. : 

I  am  of  the  same  opinion.  The  words  of  the  instrument,  as 
it  originally  stood,  are  **  to  sell,  barter,  exchange,  load,  unload, 
and  reload  goods  at  any  or  all  ports  and  places ; "  and  the  party 
puts  in  the  words  "and  trade.**.  It  was  properly  considered  by 
the  jury,  whether  the  words,  "  and  trade,"  made  any  difference. 
The  jury  thought  not;  and  the  common  sense  of  the  thing 
would  lead  to  the  same  conclusion,  for  no  ship  goes  to  Africa 
without  trading.  Without  entering  into  the  decision  in 
Leonard,  t  the  law  on  the  alteration  of  mercantile  contracts  is 
laid  down  in  Master  v.  Miller  ;l  but  the  present  case  turns  on 
a  policy  of  insurance,  and  in  all  the  cases  on  policies  the  Court 
refers  to  the  materiality  of  the  alteration;  as  in  Campbell  v. 
Christie  :§  so  in  Langhorn  v.  Cologan,  and  Fairlie  v.  Christie. 
The  alteration  here  is  immaterial,  the  risk  stands  as  it  stood 
before,  and  the  writing  immaterial  words  does  not  vacate  the 
policy. 

BURROUGH,  J. : 

If  the  insertion  of  these  words  had  altered  the  effect  of  the 
policy,  I  should  think  the  defendant  was  not  liable  to  the  present 
demand.  But  they  do  not  alter  it ;  for  the  insured  were  to  have 
liberty  to  sell,  barter,  exchange,  load,  and  reload;  and  more 
than  this  is  not  comprehended  in  the  words,  "and  trade." 
There  can  be  no  colour  for  saying  that  this  alteration  is  material; 

t  Lard  Darcy  v.  Sharp,  1  Leon.  282.      367 ;  2  H.  BI.  140 ;  1  Anstr.  226). 
t  2  E.  R.  399  (4  T.  H.  320 ;  b  T.  K.  §  2  Stark.  64. 
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Sakdebson   and  the  jury  have  held  that  it  is  not  material.    In  all  the  cases 

Symonds.     the  Judges  put  their  finger  on  *that  point.     Master  v.  Miller^ 

I  ♦482  ]       and  all  the  others,  turn  on  the  materiality ;  more  especially  too 

in  policies  of  insurance :  and  though  it  has  been  asserted  that 

an  immaterial  alteration  vacates  a  bond,  yet  no  authority  has 

been  adduced  in  support  of  that  position. 

Richardson,  J. : 

I  am  of  opinion  that  the  defendant  is  not  discharged  in  this 
case,  because  the  alteration  made  is  immaterial ;  the  ground,  on 
which  the  cases  have  turned,  is,  that  the  alteration  has  varied 
the  identity  of  the  contract.  My  brother  Lens  says,  the  identity 
of  the  contract  is  altered  here.  I  think  not.  If  the  defendant 
had  consented  to  this  alteration,  the  plaintiff  might  have  de- 
clared on  the  policy  as  it  originally  stood,  and  yet  have  fallen 
into  no  variance,  because  he  would  still  have  set  out  the  sub- 
stance of  the  instrument ;  and  the  substance  of  it  was,  that  the 
insured  were  to  go  and  trade:  the  instrument  now  produced 
would  have  proved  that  contract. 

Rule  discharged. 


1819.  BRITTAIN  V.  KINNAIRD  and  AxoTHER.t 

JV5m»^4.  (1  3j^,  4  -Q^^  432—443;  S.  0.  4  Moore.  50;  Gow,  N.  P.  164.) 

r  432  ]  In  an  action  against  a  magistrate,  a  oonyiction  by  him,  if  no  defect 

appear  on  the  face  of  it,  is  oondusive  evidence  of  the  facts  contained 
in  it. 

Trespass  for  seizing  and  taking  possession  of  a  certain  vessel, 
called  the  Phosnix,  and  detaining  the  same,  with  her  masts,  &c. 
and  500  lbs.  weight  of  gunpowder.  Plea,  general  issue.  At 
the  trial  before  Dallas,  Ch.  J.  at  the  sittings  after  Trinity  Term, 
[  •438  ]  1819,  it  appeared  *that  the  vessel  in  question,  which  was  decked, 
and  of  the  burthen  of  thirteen  tons,  was  seized  by  the  defen- 

+  Followed  in  Beg.  v.  Bolton  (1841)  referred  to  as  authoritative  decisions 

1  Q.  B.  66,  where  Deitman,  Ch.  J.  in  as  to  what   constitutes  jurisdiction 

delivering  the  judgment  of  the  Court  by  Colbbidgb,   Ch.  J.  in   Usill  y. 

(p.  74)    refers    to    the  **  admirable  /fo/ea  (1878)  3  C.  P.  D.  319,  324;  47 

judgment"  of  Richardson,  J.  in  L.  J.  C.  P.  323.— K.  C. 
this  case.  Both  these  oases  are  again 
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•dants,  as  magistrates,  under  the  Bum-boat  Act  (2  Geo.  III.  c.  28). t  Bsittain 
The  plaintiff  was  about  to  offer  evidence,  that  the  vessel  in  kinnaied. 
question  was  not  a  boat  within  the  meaning  of  the  Act,  when  it 
was  objected  by  the  counsel  for  the  defendants,  that  the  convic- 
'  tion  was  the  only  admissible  evidence  of  what  the  magistrates 
had  determined,  and  was  conclusive  as  to  the  subject  matter  of 
that  determination.  The  Chief  Justice  coinciding  in  that 
opinion,  the  conviction  was  put  in,  and  appeared  to  be  a  con- 
viction under  the  stat.  2  Geo.  III.  c.  28,  t  for  that  "  the  plaintiff 
unlawfully  had  in  his  possession  in  a  certain  boat  in  the  river 
Thames  certain  stores;  to  wit,  850  lbs.  weight  of  gunpowder, 
and  58  lbs.  weight  of  ball  cartridges,  which  had  then  lately  been 
unlawfully  procured  from  and  out  of  a  ship  or  vessel  in  the  said 
river  Thames."  His  lordship  being  of  opinion,  that  the  con- 
viction was  a  conclusive  defence  to  the  action,  directed  a  nonsuit, 
reserving  the  point.     Accordingly, 

Vaughariy  Serjt.  on  a  former  day,  had  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  magistrate  had,  by  the 
Act,  no  power  to  take  any  thing  but  a  boat;  that  he  had  no 
right  to  assume  to  himself  a  jurisdiction  by  calling  that  a  boat 
which  was  in  truth  a  vessel ;  and  that  he  could  not,  by  the  terms 
of  his  conviction,  exclude  a  party  from  raising  the  question  on 
the  subject  matter  of  it :  the  learned  serjeant  cited  Davison  v. 
Gilll  and  Welch  v.  Nash%  in  support  of  his  motion. 

LenSy  Serjt.  now  shewed  cause :    . 

The  only  mode  of  getting  rid  of  a  conviction  is  by  appeal  or 
certiorari :  as  long  as  a  conviction  remains  unquashed,  it  is  con- 
clusive of  the  facts  stated  in  it.  Whether  the  subject  *matter  of  [  •434  ] 
this  conviction  were  a  boat  or  not,  was  the  very  question  to  be 
decided  before  the  magistrate,  and  upon  which  his  decision  was 
final.  Even  if  the  magistrate,  contrary  to  all  law  and  fact,  had 
corruptly  stated  that  to  be  a  boat  which  was  clearly  a  ship,  the 
plaintiff's  remedy  would  be  by  information,  not  by  action.  Had 
a  want  of  jurisdiction,  or  other  defect,  been  apparent  on  the  face 

t  Bepealed  2  &  3  Yict.  c.  47,  s.  24.  $  9  B.  B.  478  (8  Eajst,  394). 

X  1  East,  64. 
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[r.r. 


Bbittaik    of  the  conviction,  the  case  might  be  otherwise ;  but  while  the 
Kiif»AiBD.   conviction  remains  unimpeached,  the  merits  of  the  case  cannot 
form  the  subject  of  enquiry  by  action. 

Vaughan  and  Lawes,  Serjts.  in  support  of  the  rule : 

The  question  to  be  decided,  in  reality,  amounts  to  this^ 
whether,  in  cases  of  summary  convictions,  where  neither  appeal 
nor  certiorari  is  allowed,  such  convictions  are  to  be  deemed 
conclusive  of  the  facts  stated  in  them ;  and  whether  the  party,, 
who  feels  himself  aggrieved,  is  precluded  from  shewing,  that 
the  convicting  magistrate  had  no  jurisdiction.  la  such  cases,, 
if  the  party  is  not  allowed  to  shew  that  the  facts,  on  which  juris- 
diction is  assumed,  had  no  existence,  the  doors  of  justice  are 
closed  against  him.  Had  the  magistrate,  then,  jurisdiction  over 
this  vessel  ?  That  he  had  not,  will  appear  from  a  perusal  of  the 
[^435]      fifth  section  of  the  Act,  t  *  which  gives  the  magistrate  a  juris- 


t  2  Geo.  III.  0.  28  [since  repealed]. 
**  And  be  it  enacted  by  the  authority 
aforesaid,  that  it  shall  and  may  be 
lawful  for  the  said  master,  wardens, 
and  assistants,  or  such  person  or  per- 
sons as  they  shall  from  time  to  time 
depute  and  appoint  under  the  seal  of 
their  corporation,  and  for  all  owners 
or  masters  of  ships  or  vessels,  either 
in  whole  or  in  part  in  the  said  river 
respectively,  or  for  such  person  and 
persons  as  the  said  owners  and  mas- 
ters, or  any  seven  or  more  of  them, 
by  writing  under  their  hands  and 
seals,  shall,  for  that  purpose,  nomin- 
ate, depute,  and  appoint  (and  which 
it  shall  be  lawful  for  them,  from  time 
to  time,  to  do)  at  any  time  or  times 
from  and  after,  &c.  to  stop,  search, 
and  detain  in  some  place  of  safety, 
any  boat  which  there  shall  be  reason 
to  suspect  has  any  ropes,  cordage, 
tackle,  apparel,  furniture,  stores, 
materials,  or  any  part  of  any  cargo 
or  lading  stolen  or  imlawf ully  pro- 
cured from  or  out  of  any  ship  or 
vessel  in  the  said  river;  and  also  to 
apprehend  and  detain,  or  cause  to 
be  apprehended  and  detained,  any 


person  or  persons  who  may  be  rea- 
sonably suspected  of  having  or  con- 
veying any  such  goods,  stores,  or 
things  in  such  boat ;  and  such  person 
or  persons  so  apprehended  shall  be 
(as  soon  as  conveniently  may  be) 
conveyed  before  one  or  more  justice 
or  justices  of  the  peace  for  any 
coimty,  city,  division,  liberty,  or 
place  adjoining  to  the  said  river; 
and  if  such  person  or  persons  shall 
not  produce  the  party  or  parties  from 
whom  he,  she,  or  they  bought  or 
received  such  merchandises,  goods, 
stores,  or  things  aforesaid,  or  some 
credible  pei-son,  to  depose  upon  oath 
the  sale  or  delivery  thereof,  or  shall 
not  give  an  account  to  the  satisfac- 
tion of  such  justice  or  justices  how 
he,  she,  or  they  came  by  the  same ; 
that  then  the  said  person  or  persona 
so  apprehended  shall  be  deemed  and 
adjudged  guilty  of  a  misdemeanor ; 
and  such  boat,  with  her  tackle, 
apparel,  furniture,  and  loading,  shall, 
upon  such  conviction,  be  forfeited 
and  disposed  of  as  is  hereinafter 
directed.'' 
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diction  of  a  very  limited  nature.  Whether  the  attention  is  Bbittain 
drawn  to  that,  or  any  other  section,  no  doubt  can  exist,  that  kinnaibd. 
boats  alone  formed  the  subject  matter  of  the  jurisdiction  in- 
tended to  be  given  by  the  Act.  The  frequent  thefts  carried  on 
in  open  boats  on  the  river  were  the  grievances,  at  which  this 
statute  was  pointed ;  and  this  is  made  still  more  clear  by  the 
statute  54  Geo.  III.,t  which  enacts,  that  "forfeited  boats, 
instead  of  being  burnt,  may  be  restored  or  sold."  In  the  fifth 
section  of  the  former  Act,  the  term  "  boat  *'  alone  is  used,  "  Any 
boat  with  her  tackle,"  &c.  "to  direct  such  boat,  with  her  tackle, 
&c.  to  be  burnt  and  destroyed,  or  restored,  &c."  Now  the  vessel 
in  question  was  a  decked  vessel,  of  the  burthen  of  thirteen  tons, 
and  registered.  Here  then  the  jurisdiction  of  the  magistrate  is 
limited,  both  as  to  subject,  person,  and  place;  and  all  such 
matters  must  be  traversable.  Suppose  the  vessel  in  question 
had  been  a  seventy-four  gun  ship ;  can  it  be  contended,  that  the 
Court  would  be  estopped  by  the  terms  of  the  conviction  from 
receiving  evidence  of  such  an  excess  of  jurisdiction?  If  a 
magistrate  assumes  jurisdiction  *by  falsely  asserting  the  fact,  [  *436  ] 
upon  which  alone  his  jurisdiction  is  founded,  such  a  proceeding 
may  be  the  subject  of  enquiry  by  action,  Welch  v.  Nashil 
whether  the  adjudication  be  in  the  shape  of  an  order  or  a  con- 
viction, the  consequence  is  the  same ;  and  the  question,  in  either 
case,  is,  whether  the  party,  against  whom  such  order  or  con- 
viction is  made  is  concluded  by  it.  Suppose  a  magistrate  were 
to  state,  as  is  stated  in  this  case,  that  a  party  was  found  with 
certain  stores  in  his  possession,  in  a  boat,  on  the  river  Thames, 
in  the  county  of  Middlesex,  and  then  were  to  adjudge  such 
person  guilty ;  and  it  were  to  be  the  fact,  that  such  boat  was  on 
the  river  in  another  county,  the  magistrate  having  acted  out  of 
his  county,  it  would  be  competent  to  give  parol  evidence  of  that 
fact  in  contradiction  of  such  conviction.  What  is  the  case  of  a 
rate  ?  If  a  party  be  not  occupier,  the  whole  proceeding  is  coram 
non  judice.  In  Perkin  v.  Proctor,^  the  question  being,  whether 
the  party  was  a  trader  within  the  bankrupt  laws,  an  action  was 
brought,  on  the  ground  that  the  commissioners  had  no  juris- 

t  C.  187,  8.  22.    [Bepoaled  1  &  2         J  9  E.  E.  478  (8  East,  394). 
Geo.  IV.  0.  118,  8. 1.]  §  2  Wile.  382. 
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Bbittain  diction;  and  per  Curiam,  ''We  are  all  of  opinion,  that  the 
KiNiriiBD.  commission  of  bankruptcy  is  void,  and  of  no  avail ;  the  joris- 
diction  concerning  bankrupts  is  confined  to  particular  persons 
and  cases,"  &;c. ;  and  the  case  of  the  Marshalseaf  was  cited, 
with  this  observation,  "Where  there  is  no  jurisdiction  at  all, 
there  is  no  judge ;  the  proceeding  is  as  nothing."  In  Terry  v. 
Huntingtotifl  when  the  commissioners  determined  low  wines 
to  be  strong  waters,  it  was  held  to  be  a  proceeding  coram  non 
jiidice;  in  that  case  the  commissioners  had  done  what  the 
magistrates  have  done  in  this,  viz.  taken  upon  themselves  to 
exercise  a  power  over  a  subject  which  did  not  fall  within  their 
[  •437  ]  jurisdiction.  *Halb,  C.  B.  says  in  that  case,  "  The  proceeding 
here  is  civiliter^  not  criminaliter,  as  in  the  case  cited  out  of  12  Go. 
But  the  case  of  a  justice  of  peace  seems  to  come  fully  up  to 
ours ;  for  the  justice  had  a  jurisdiction,  but  he  kept  not  within 
it :  and  suppose  the  commissioners  should  adjudge  small-beer  or 
water  to  be  strong-beer,  it  would  be  mischievous,  if  the  subject, 
in  such  a  case,  should  have  no  action  upon  a  distress  taken  for 
a  forfeiture."  In  order  to  create  a  jurisdiction,  facts  must  exist ; 
and  if  no  enquiry  is  to  take  place  concerning  those  facts,  a 
magistrate  stands  entrenched  behind  his  own  conviction,  even  if 
he  has  exceeded  his  jurisdiction.  But  there  are  cases  which 
decide  that  a  conviction  is  not  conclusive  of  the  facts  stated 
in  it;  Henshaw  v.  Pleasance,^  MUward  v.  Caffin,\\  and  the 
statute  21  Geo.  III.,1[  making  the  adjudication  of  a  magistrate 
conclusive,  affords  a  strong  reason  for  supposing,  that,  before 
the  passing  of  that  statute,  such  an  adjudication  was  considered 
as  not  conclusive.  An  Act  of  Parliament  followed  in  the  same 
session, ft  which  repealed  the  21  Geo.  III.,  and  so  left  the 
matter  as  it  stood  before. 

Dallas,  Ch.  J. : 

The  general  principle  applicable  to  cases  of  this  description 
is  perfectly  clear ;  it  is  established  by  all  the  ancient,  and  recog- 
nised by  all  the  modern  decisions ;  and  the  principle  is,  that  a 

t  10  Co.  Eep.  76  a,  b.  IT  C.  55,  s.  47. 

X  Hardress,  480.  tt  21   Geo.  HI.  c.  64  [repealed, 

§  2  Blk.  1174.  8.  L.  Rev.  Act,  1871]. 

II  2  Blk.  1330. 


VOL.  XXI.]     1819.    C.  P.     1  BROD.  &  B.  437—438.  686 

conviction  by  a  magistrate,  who  has  jurisdiction  over  the  subject  Bbittain 
matter,  is,  if  no  defects  appear  on  the  face  of  it,  conclusive  eihnaibd. 
evidence  of  the  facts  stated  in  it.  Such  being  the  principle, 
what  are  the  facts  of  the  present  case  ?  If  the  subject  matter 
in  the  present  case  were  a  boat,  it  is  agreed  that  the  boat  would 
be  forfeited,  and  the  conviction  stated  it  to  be  a  boat.  But,  it  is 
said,  that  in  order  *to  give  the  magistrate  jurisdiction,  the  sub*  ^  •^sg  ] 
ject  matter  of  his  conviction  must  be  a  boat;  and  that  it  is 
competent  to  the  party  to  impeach  the  conviction,  by  shewing 
that  this  was  not  a  boat.  I  agree,  that,  if  he  had  not  juris- 
diction, the  conviction  signifies  nothing.  Had  he  then  jurisdic- 
tion in  this  case  ?  By  the  Act  of  Parliament  he  is  empowered 
to  search  for  and  seize  gunpowder  in  any  boat  on  the  river 
Thames.  Now  allowing,  for  the  sake  of  argument,  that  ''  boat " 
is  a  word  of  technical  meaning,  and  somewhat  different  from  a 
vessel;  still  it  was  matter  of  fact  to  be  made  out  before  the 
magistrate,  and  on  which  he  was  to  draw  his  own  conclusion. 
But,  it  is  said,  that  a  jurisdiction  limited  as  to  person,  place, 
and  subject  matter,  is  stinted  in  its  nature,  and  cannot  be  law- 
fully exceeded.  I  agree;  but,  upon  the  enquiry  before  the 
magistrate,  does  not  the  person  form  a  question  to  be  decided  by 
evidence  ?  does  not  the  place,  does  not  the  subject  matter,  form 
such  a  question?  The  possession  of  a  boat,  therefore,  with 
gunpowder  on  board,  is  part  of  the  offence  charged,  and  how 
could  the  magistrate  decide,  but  by  examining  evidence  in  proof 
of  what  was  alleged?  The  magistrate,  it  is  urged,  could  not 
give  himself  jurisdiction,  by  finding  that  to  be  a  fact,  which  did 
not  exist.  But  he  is  bound  to  enquire*  as  to  the  fact,  and,  when 
he  has  enquired,  his  conviction  is  conclusive  of  it.  The  magis- 
trates have  enquired  in  the  present  instance,  and  they  find  the 
subject  of  conviction  to  be  a  boat.  Much  has  been  said  about 
the  danger  of  magistrates  giving  themselves  jurisdiction,  and 
extreme  cases  have  been  put,  as  of  a  magistrate  seizing  a  ship 
of  seventy-four  guns,  and  calling  it  a  boat.  Suppose  such  a 
thing  done,  the  conviction  is  still  conclusive,  and  we  cannot  look 
out  of  it.  It  is  urged,  that  the  party  is  without  remedy ;  and 
so  he  is,  without  civil  remedy,  in  this  and  many  other  cases ; 
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Bbittaiv  his  remedy  is  by  proceeding  criminally,  and,  if  *the  decision 
KiKVAiBD.  were  so  gross  as  to  call  a  ship  of  seventy-four  guns  a  boat,  it 
[  ^439 1  would  be  good  ground  for  a  criminal  proceeding.  Formerly  the 
rule  was  to  intend  every  thing  against  a  stinted  jurisdiction, 
that  is  not  the  rule  now,  and  nothing  is  to  be  intended,  but  what 
is  fair  and  reasonable,  and  it  is  reasonable  to  intend  that 
magistrates  will  do  what  is  right.  But  cases  have  been  cited, 
and  first,  a  case  in  Hardres6;t  what  is  the  principle  there? 
That  an  action  will  lie  against  an  officer  for  executing  the  pro- 
cess of  a  limited  jurisdiction  in  cases,  to  which  such  jurisdiction 
does  not  extend ;  it  is  admitted  however  in  that  case,  that,  if  the 
commissioners  had  had  jurisdiction  of  the  cause,  though  they 
had  given  a  wrong  judgment^  as  if  they  had  adjudged  small- 
beer  to  be  strong,  their  judgment  could  not  have  been  examined 
in  an  action.  What  is  said  by  the  different  Judges,  and  espe- 
cially by  Baron  Rainsford?  "  That  the  defendants  might  well 
enough  have  justified  by  virtue  of  an  authority  from  the  com- 
missioners of  excise,  who  are  judges  of  the  fact,  and  that  their 
authority  is  not  traversable  by  the  plaintiff."  Now,  apply  that 
case.  If  it  had  appeared  upon  the  face  of  the  conviction,  here, 
as  it  did,  there,  upon  the  special  case,  that  the  magistrates  had 
no  jurisdiction,  the  judgment  of  the  Court  might  have  been 
different.  But  the  magistrates  have  jurisdiction  here:  they 
have  jurisdiction  over  gunpowder  found  in  a  boat,  as  in  the 
other  case,  the  commissioners  had  over  the  beer.  The  decision 
in  Crepps  v.  Durden^l  turned  expressly  on  the  ground  that  the 
magistrate  had  no  jurisdiction,  and  that  the  justification  set  up 
was  illegal  on  the  face  of  it :  that  case,  therefore,  and  Gray  v. 
Cookson,^  are  clear  authorities  to  shew,  that  a  conviction  like 
this  must  be  conclusive.  Welch  v.  Nash  was  no  sooner  cited  in 
[  *iiO  ]  *Grai/^  V.  Cooksoriy  than  Baylby,  J.  distinguished  it  as  turning 
only  on  an  ex  parte  order  of  justices ;  a  proceeding  in  no  way 
resembling  a  conviction,  where  the  matter  is  investigated  on 
oath  in  the  presence  of  both  parties.  I  am,  therefore,  most 
clearly  of  opinion,  that  this  rule  ought  to  be  discharged. 

t  Terry  v.  Huntington,  Hardress,  J  Cowp.  640, 

480.  §  16  Eagt,  13. 
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Park,  J. :  Bbittadt 

V. 

All  the  cases  from  Hardress  downward  concur  in  one  uniform  Kihhaibd. 
principle,  that  where  a  magistrate  has  jurisdiction,  a  conviction 
by  him  is  conclusive  evidence  of  the  facts  stated  in  that  con- 
viction. In  Dr.  OroenveWs  case,t  Holt,  Ch.  J.  expressly 
says,  ''That  if  the  commissioners  had  had  jurisdiction  of  the 
«au8e,  though  they  had  given  a  wrong  judgment,  their  judgment 
'Could  not  have  been  examined  in  an  action."  My  brother  Lawes 
has  said  much  about  the  commissioners  of  bankrupts ;  the  same 
topic  was  urged  before  Lord  Holt,  but  the  reply  was  that  they 
are  not  judges.  In  Gray  v.  Cookson,  Lord  Ellbnbobough  says, 
"The  justices  had  by  law  the  authority,  which  they  in  fact 
exercised  in  this  case,  by  a  commitment  under  this  conviction ; 
and  that  they  were,  therefore,  entitled  to  have  been  acquitted 
under  the  general  issue  pleaded  by  them."  Ackerley  v. 
Parkimonl  is  a  remarkably  strong  case;  there  the  defendant, 
a  vicar  general  of  the  bishop,  had  excommunicated  the  plainti£f 
for  not  taking  administration  of  an  intestate's  effects;  and 
though  the  citation,  by  which  the  plaintiff  was  cited,  was  void, 
still,  the  subject  matter  of  the  judgment  being  a  thing  within 
the  defendant's  jurisdiction,  the  Court  held  that  the  action  did 
not  he.  In  Strickland  v.  Ward,^  Yates,  J.  says,  "  The  con- 
viction cannot  be  controverted  in  evidence.  The  justice  having 
a  ^competent  jurisdiction  of  the  matter,  his  judgment  is  con-  [  *44i  ] 
elusive  till  reversed  or  quashed."  In  the  present  case  the  whole 
argument  has  turned  on  that,  which,  under  the  circumstances, 
it  was  impossible  to  give  in  evidence,  namely,  that  the  vessel  in 
question  was  not  a  boat ;  but  supposing  that  this  point  might 
have  been  entered  into  at  the  trial,  has  any  thing  been  stated  to 
show  that  the  vessel  was  not  a  boat  ?  Upon  such  a  point  as 
this,  dictionaries  are  certainly  good  authority,  and  Dr.  Johnson 
calls  a  boat,  "a  ship  of  small  size,  as  a  passage  boat,  advice 
boat,  fly  boat."  Falconer's  Marine  Dictionary  says,  "  a  boat  is 
open  or  decked  according  to  the  purpose  for  which  it  is  in- 
tended." On  every  ground,  therefore,  the  rule  for  a  new  trial 
in  this  case  must  be  discharged. 

t  1  Lord  Raymond,  471.  §  7  T.  E.  634,  iwtis. 

t  16  R.  R  317  ^3  M.  &  S.  411). 
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Bbittaik     Burbouoh,  J. : 

KiKNAiBD.  Since  I  have  been  in  Westminster  Hall,  it  has  never  been 
doubted,  that,  where  a  magistrate  has  jurisdiction,  a  conviction, 
having  no  defects  on  the  face  of  it,  is  conclusive  evidence  of  the 
facts  which  it  alleges.  In  the  present  case,  by  Act  of  Parliament 
the  magistrate  has  jurisdiction  over  bum-boats  and  other  boats ; 
but,  in  the  very  exercise  of  that  jurisdiction,  he  must  make 
enquiry  as  to  fact,  and  decide  on  all  the  evidence  which  cornea 
before  him ;  when  he  has  done  this,  the  conviction  is  conclusive 
as  to  the  facts  stated.  Two  cases  have  been  much  pressed  on 
us,  Welch  V.  Nash,  and  the  bankruptcy  case.  I  am  astonished 
that  any  one,  who  has  looked  into  the  13  Geo.  III.  should  press 
upon  us  Welch  v.  Nash.  That  was  a  case  upon  an  order  of 
justices  touching  the  diverting  a  way;  there  was  no  litigant 
party,  and  the  order  was  made  upon  hearing  the  evidence  of 
one  side  only.  *  *  *  The  order  was  not  like  a  conviction,  a 
[  *442  ]  proceeding  in  invitum,  *and  was  at  all  events  bad  upon  the  face 
of  it.  With  respect  to  the  bankruptcy  case,!  a  commission  of 
bankrupt  is,  in  its  commencement,  altogether  an  ex  parte  pro- 
ceeding behind  the  back  of  the  party ;  and,  therefore,  has  no 
application  to  a  case,  where  the  party  brings  forward  his  evidence 
and  disputes  before  a  magistrate,  that  which  is  urged  against 
him.  As  to  the  hardship  of  there  being  no  appeal  in  this  case, 
if  the  Legislature  takes  away  appeal  and  certiorari,  how  can  we 
interfere  ?  It  has  often  been  said,  that  these  summary  juris- 
dictions should  not  be  given  without  appeal,  and  the  Legislature 
have  answered  that  an  appeal  is  inconvenient  in  cases  of  such 
immediate  urgency.  Of  the  propriety  of  that.  Parliament  is  to 
judge,  and  not  this  Court.  I  have  not  the  least  doubt  on  this 
case.  Henshaw  v.  Pleasance  turned  on  the  particular  ground  of 
a  proceeding  before  the  commissioners  of  excise. 

BiCHARDSON,  J. : 

I  am  of  the  same  opinion ;  whether  the  vessel  in  question  were 
a  boat  or  no,  was  a  fact  on  which  the  magistrate  was  to  decide, 
and  the  fallacy  lies  in  assuming,  that  the  fact,  which  the  magis- 
trate has  to  decide,  is  that  which  constitutes  his  jurisdiction. 
t  Perkin  v.  iVoctor,  2  Wib.  382. 
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If  a  fact  decided  as  this  has  been,  might  be  questioned  in  a  Bbittain 
civil  suit,  the  magistrate  would  never  be  safe  in  his  jurisdiction.  kinkIibd. 
Suppose  the  case  of  a  conviction  under  the  game  laws  for  having 
partridges  in  possession :  could  the  magistrate  in  an  action  of 
trespass  be  called  on  to  show  that  the  bird  in  question  was 
really  a  partridge  ?  and  yet  it  might  as  well  be  urged  in  that 
case,  that  the  magistrate  had  no  jurisdiction  unless  the  bird 
were  a  partridge,  as  it  may  be  urged  in  the  present  case,  that  he 
has  none  unless  the  machine  be  a  boat.  So  in  the  case  of  a 
conviction  for  keeping  dogs  for  the  destruction  *of  game,  with-  [  ^443  ] 
out  being  duly  qualified  to  do  so :  after  the  conviction  had  found 
that  the  offender  kept  a  dog  of  that  description,  could  he,  in  a 
civil  action,  be  allowed  to  dispute  the  truth  of  the  conviction  ? 
In  a  question  like  the  present,  we  are  not  to  look  to  the  incon- 
venience, but  the  law :  but,  surely,  if  the  magistrate  acts  bond 
fide,  and  comes  to  his  conclusion  as  to  matters  of  fact,  according 
to  the  best  of  his  judgment,  it  would  be  highly  unjust  if  he  were 
to  have  to  defend  himself  in  a  civil  action ;  and  the  more  so,  as 
he  might  have  been  compelled  by  a  mandamus  to  proceed  on  the 
investigation.  Upon  the  general  principle,  therefore,  that  where 
the  magistrate  has  jurisdiction,  his  conviction  is  conclusive 
evidence  of  the  facts  stated  in  it,  I  think  this  rule  must  be  dis- 
charged. 

Rvle  discharged  accordingly. 


E.B. — ^VOL.  XXI.  T  Y 
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1820.       CHARLES  AUGUST   WETTER  and  WETTER  GIR. 
^—  TANNER  V.  SIGISMUND  RUCKER  and  JOHN 

im]  DIEDRICH  RUCKERf 

(1  Brod.  &  Bing.  491—505;  S.  C.  4  Moore,  172.) 

Money  obtained  of  garniBhee,  under  a  foreign  attachment,  is  not 
(unless  execution  be  executed,)  a  compulsory  payment,  so  as  to  effect  a 
discharge  of  a  debt  due  from  garnishee  to  the  defendant  in  the  Lord 
Mayor's  Court. 

Semhle,  that  entering  a  sum  to  the  credit  of  a  party  in  a  merchant's 
books  is  not  payment,  tmless  under  an  express  assent,  that  such  entry 
shall  stand  for  pa3rment. 

This  was  an  action  of  assumpsit,  brought  to  recover  the  sum 
of  4812.  18«.  6d.f  due  from  the  defendants  to  the  plaintiffs.  The 
declaration  contained  counts  for  goods  sold  and  delivered,  and 
!  *^92  J  the  usual  money  counts.  *At  the  trial  of  the  cause  before 
Dallas,  Gh.  J.  at  the  London  sittings  after  Trinity  Term,  1819, 
a  verdict  was  found  for  the  plaintiffs  for  the  sum  of  4802., 
subject  to  the  opinion  of  the  Court  upon  a  case,  which  stated 
in  substance  as  follows  : 

The  plaintiffs  are  foreign  merchants  residing  in  Switzerland, 
and  the  defendants  are  merchants  in  London.  The  plaintiffis 
and  defendants  had  considerable  dealings  previous  to  the  1st 
January,  1815,  at  which  time  there  was  due  from  the  defendants 
to  the  plaintiffs  the  sum  of  4811.  ISs.  6d.,  claimed  in  the  action 
above  mentioned.  The  plaintiffs,  also,  had  considerable  deal- 
ings with  Francis  Tadens  Beyer,  Joseph  Schlik,  and  Nicholas 
Strohlendorf,  trsuling  at  Trieste,  in  Italy,  under  the  firm  of 
Beyer  and  Schlik ;  and  were  indebted  to  the  said  F.  T.  B.,  J.  S., 
and  N.  S.  in  a  sum  exceeding  the  amount  of  the  debt  due 
from  the  defendants  to  the  plaintiffs.  On  the  29th  April,  1815, 
F.  T.  B.,  J.  S.,  and  N.  S.  commenced  an  action,  in  the  Mayor's 
Court  of  London,  against  the  plaintiffs  in  the  present  action ; 
and,  the  plaintiffs  not  appearing  to  the  action  in  the  Mayor's 
Court,  F.  T.  B.,  J.  S.,  and  N.  S.  on  the  29th  April,  above 

t  Cited   by   Lord   Selbobkb   in      Stock  Bank  (1881)  6  App.  Cas.  393, 
Mayor  of  London  v.  London  Joint      401.— B.  C. 
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mentioned,  according  to  the  custom  of  London,  attached  in  the  wbtteb 
hands  of  the  defendants  the  sum  of  500Z.  as  the  proper  monies  ruckbb. 
of  the  plaintiffs.  The  defendants  in  the  present  action  (being 
the  garnishees  in  the  attachment)  pleaded  to  the  attachment, 
on  the  15th  June,  1815,  that  they,  the  said  garnishees,  had  not 
owed  to  or  detained  from,  or  then  owed  to  or  detained  from, 
the  defendants  in  the  said  action  in  the  Mayor's  Court  (the 
plaintiffs  in  the  present  action),  the  sum  of  5002.,  or  any  part 
thereof.  On  the  24th  November,  1815,  the  attachment  was 
tried  before  the  Eecorder  of  London,  and  a  verdict  recovered 
against  the  said  garnishees  for  480Z.  On  the  29th  November, 
judgment  was  obtained  in  the  Mayor's  Court,  founded  on  such 
verdict ;  and,  on  the  *lst  December,  the  usual  certificate,  accord-  t  ^*®^  3 
ing  to  the  practice  of  the  Mayor's  Court,  was  granted  by  the 
proper  officer  of  the  Court,  that  such  judgment  had  been  ob- 
tained. On  the  5th  December,  1815,  upon  the  production  of 
the  certificate  by  the  plaintiffs  in  the  action  in  the  Mayor's 
Court  to  the  garnishees,  the  garnishees  paid  the  plaintiffs  in 
the  last-mentioned  action  the  amount  of  the  verdict,  by  debiting 
the  plaintiffs  in  the  present  action  in  their  (the  defendant's) 
books  of  account  with  the  said  sum  of  4802.,  and  crediting  Beyer 
and  Schlik  therewith.  The  entries  in  the  defendant's  books 
showing  the  manner  of  the  transfer,  were  thus  made  : 

Messrs.  Beyeb  &  Schlik  in  account  with  Buckeb  Brothers. 
Crs.  Drs. 

1815,  Dec.  5. 
Credit  them  to  Wetter  Brothers'  account,  page  41  .     .    J£480 

Messrs.  Wetter  Brothers  in  account  with  Bucker  Brothers. 

Crs.  Drs. 

1815,  Dec.  5.  1815,  Dec.  5. 

By  balance.    £480.    Beyer  &  Schlik,  by  order  of  the  1   _g^gQ 
Lord  Mayor's  Court      ,        .  i 

Being  the  amount  of  the  debt  due  to  them  from  the  plaintiffs, 
under  an  engagement  that  it  should  be  returned  if  the  pro- 
ceeding failed  ;  and  without  any  execution  having  issued  against 
them  (the  defendants  in  the  present  action),  except  the  certifi- 

T  Y  2 
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Witter  cate  stated  in  the  appendix  to  the  case.  The  case  farther 
RvcKBiu  stated,  that  it  is  the  business  of  the  attorney  for  the  plaintiff  to 
enter  satisfaction  on  the  record ;  but  there  are  not  any  means 
of  compelling  him  to  do  so,  which  can  be  resorted  to  by  the 
garnishees  or  the  defendants.  And  that  on  the  20th  February, 
1816,  the  plaintiffs  in  this  action  appeared  to  the  original  action 
against  them  in  the  Mayor's  Court,  and  put  in  bail ;  by  which 
proceeding,  according  to  the  custom  of  the  city  of  London,  the 
attachment  was  dissolved.  The  case  then  stated  the  records, 
or  entries  as  of  record,  in  the  Mayor's  Court,  relating  to  the 
[  **®*  ]  action  between  Beyer  and  Schlik,  plaintiffs,  and  *Wetter  &  Co. 
(the  present  plaintiffs),  defendants,  S.  Bucker  and  J.  D.  Bucker 
(the  present  defendants),  being  garnishees.  The  record  ended 
thus,  "  Therefore  it  is  considered  by  the  Court,  that  the  afore- 
said plaintiffs  have  execution  of  the  said  4802.  in  monies 
numbered,  so  found  by  the  jury  as  aforesaid  by  pledges,  <fec« 
if  the  defendants,  &c.  and  process  for  the  remainder,  (&c. 

**  Pledges  for  the  within  named  plaintiffs  to  restore,  &c.  if  the 
defendants,  &c.  that  is  to  say, 

''  J.  A.  BucEEB,  Mincing  Lane,  Merchant, 
**  John  Bapp,  Merchant,  25,  Budge  Bow." 

**The  question  for  the  opinion  of  the  Court  was,  Whether, 
under  the  circumstances  above  stated,  the  plaintiffs  are  entitled 
to  recover  from  the  defendants  the  said  sum  of  480Z.  ?  If  the 
Court  shall  be  of  opinion  that  the  plaintiffs  are  so  entitled,  the 
verdict  is  to  stand  for  that  sum  ;  if  the  Court  shall  be  of  opinion 
that  the  plaintiffs  are  not  entitled,  a  nonsuit  is  to  be  entered." 

*«*  The  following  certificate  of  the  judgment  in  the  Mayor's 
Court  was  subjoined  to  the  case,  in  the  shape  of  an  appendix : 


'  Messrs.  Sigismund  Buckbb, 
and  John  Dibdbich  Buceeb 


:} 


**  I  do  hereby  certify,  that  judgment  hath  been  entered  against 
you  in  the  Lord  Mayor's  Court,  London,  at  the  suit  of  Francis 
Tadens  Beyer,  Joseph  Schlik,  and  Nicholas  Strohlendorf,  trading 
nnder  the  firm  of  Beyer  and  Schlik,  plaintiffs,  for  the  sum  of  four 
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hundred  and  eighty  pounds,  heretofore  attached  in  your  hands,      wbttkb 
as  the  proper  monies  of  Charles  August  Wetter  and  Wetter      ruokeb. 
Girtanner,  trading  under  the  firm  of  Brothers  Wetter,  *defen-      j-  #495  ] 
dants ;  and  that  security  hath  been  given  by  the  plaintiff  in 
the  said  attachment,  for  the  restitution  of  the  said  monies,  if 
their  debt  shall  be  disproved,  according  to  the  custom,  as  by 
the  record  of  the  said  judgment  now  remaining  in  the  said 
Court  appears.    Dated  the  1st  December,  1815. 

"  William  Jonbs,  Plaintiffs'  Attorney.' 

[After  argument :] 

Dallas,  Ch.  J. :  L  *0c  Jl 

Whatever  may  be  the  final  decision  of  the  Court  in  point  of 
law,  one  thing,  at  least,  is  perfectly  clear,  and  that  is,  that  this 
is  a  proceeding  which  ought  to  be  strictly  watched,  and  a  custom, 
which,  from  its  very  nature,  in  order  to  protect  the  party,  must 
be  strictly  pursued.  The  facts  of  the  case  are  these, — Wetter  Sc 
Co.  being  foreign  merchants,  had  a  sum  of  money  belonging  to 
them  in  the  hands  of  Bucker  &  Co.  Bucker  &  Co.  were  also 
correspondents  with  Beyer  &  Co. ;  and  Beyer  &  Co.  who  were 
<as  well  as  Wetter  &  Co.)  foreign  merchants,  claiming  a  sum  of 
money  of  Wetter  &  Co.  attached  that  sum,  which  belonged  to 
Wetter  &  Co.  in  the  hands  of  Bucker  &  Co.  and  which  sum, 
Bucker  &  Co.  admitted  to  have  been  in  their  hands  as  belonging 
to  Wetter  &  Co. :  and  it  is  perfectly  clear,  to  go  by  steps,  that 
Bucker  &  Co.  had  no  right  to  examine,  whether  the  debt  claimed 
by  Beyer  &  Co.  was  a  debt,  or  a  claim  unjustly  founded;  or,  if 
it  were  a  debt,  they  had  no  right  whatever  voluntarily  to  pay 
Beyer  &  Co.  with  the  money  of  Wetter  &  *Co.  which  was  in  [  *490  ] 
their  hands.  It  is,  therefore,  agreed  upon  both  sides,  that,  in 
order  to  protect  themselves  by  a  payment,  which  they  had  no 
express  authority  to  make,  or  any  implied  authority  from  the 
party  to  make,  they  must  show,  that  it  was  a  payment  by  com- 
pulsion,— by  compulsion  in  the  strictest  sense  of  the  word ;  and 
it  cannot  be  a  compulsion  of  such  a  description,  unless  the 
custom,  under  which  they  seek  to  protect  themselves,  has  been 
strictly  pursued. 

With  respect  to  the  justice  of  the  case,  the  facts  appear  to  be 
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Wetter  these ;  and  one  would  naturally  suppose,  that,  in  the  first 
liuoKER.  instance,  Wetter  &  Co.  being  foreign  merchants,  ignorant  of 
the  law  of  this  country,  and  not  residing  within  its  jurisdiction^ 
(except  as  represented  by  their  effects  in  that  jurisdiction)  ought, 
in  justice,  to  have  had  notice  of  this  claim  from  Bucker  &  Co. 
before  these  proceedings  were  suffered  to  go  on  from  time  ta 
time,  and  for  a  considerable  time,  behind  their  backs ;  but  the 
case  states  nothing  of  that  sort,  and,  therefore,  though  they 
might  have  received  notice,  we  must  conclude  that  they  did  not ; 
because,  if  such  notice  had  been  given,  it  would  have  been  very 
important  that  such  a  fact  should  have  been  shown. 

This  is,  therefore,  a  proceeding,  in  which  a  party  might  have 
had  notice,  but  has  not  had  [notice ;  and,  in  which,  behind  hia 
back,  he  is  to  be  held  concluded  by  a  payment,  he  being  perfectly 
ignorant  of  any  such  payment  having  been  made.  Now,  in  this 
case,  it  is  agreed,  as  I  stated  before,  that,  in  order  to  protect 
Bucker  &  Co.  the  payment  must  have  been  a  payment  by  com- 
pulsion; and,  beyond  that,  it  involves  this  question,  namely, 
whether  the  compulsion  was  created  by  the  custom, — which  it 
could  only  be,  by  the  custom  being  strictly  pursued. 

First,  then,  was  it  a  payment  in  point  of  fact  ?  Bucker  &  Co. 
r  *soo  ]  having  dealings  with  Beyer  &  Co.  instead  of  ^actually  parting 
with  the  money  in  their  hands,  and  paying  it  over,  merely 
transfer  it  in  account ;  I  will  not  examine  whether,  in  every  case, 
a  mere  transfer  of  money  in  account,  in  which  one  party,  being 
bound  to  pay  a  certain  sum,  says,  I  give  you  credit  for  that  sum, 
and  the  other  party  having  notice  says,  I  assent  to  it,  forms  a 
payment  ?  This  is  not  that  case,  for,  it  appears,  I  think,  that 
Bucker  &  Co.  were  not  bound  to  pay,  and  it  was  a  payment  by 
a  mere  transfer  in  account,  the  party  transferring  having  no 
directions  whatever  to  make  that  transfer.  But,  in  this  case, 
beyond  that,  it  appears  to  me,  that  there  was  no  payment  what- 
ever ;  for  Bucker  &  Co.  have  not  parted  with  this  sum  absolutely, 
even  by  a  transfer  in  account ;  they  have  only  transferred  it  over, 
under  an  indemnity,  that  is,  they  have  received  an  engagement 
from  Beyer  &  Co.  that  they,  Beyer  &  Co.  will  return  the  money, 
a,  by  putting  in  bail,  Wetter  &  Co.  shall  ultimately  dissolve  the 
attachment.    Wetter  &  Co.  have  put  in  bail  and  dissolved  the 
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attachment ;  then  Beyer  &  Co.  are  bound  to  repay  this  money  Wetter 
to  Backer  &  Co.  and  it  is  still  money  remaining  in  the  hands  of  rucker. 
Bucker  &  Co.  and  not  in  the  hands  of  Beyer  &  Co. ;  and,  there- 
fore, if  the  case  stopped  here,  I  should  say,  that,  even  if  the 
sum,  instead  of  being  transferred  in  account,  had  been  actually 
paid,  yet,  inasmuch  as  the  payment  would  have  been  voluntary, 
and,  moreover,  a  payment  under  an  engagement,  that  the  money 
should  be  repaid  if  the  proceeding  failed,  such  an  act  would  have 
been  no  payment  whatever. 

But,  further,  the  question  whether  this  be  a  compulsory  pay- 
ment, must  depend  upon  the  enquiry  whether  the  custom  has 
been  pursued. 

What  is  the  custom  ?  That  the  plaintiff  shall  have  judgment 
against  the  garnishee  and  that  he  shall  be  quit  of  the  other,  not 
on  judgment,  but  after  execution  issued.  But,  it  is  said,  is  the 
party  against  whom  there  has  been  a  judgment  *to  wait  for  the  [  *^^  j 
execution  to  issue  ?  Is  there  not  a  hardship  in  this,  if  he  is  will- 
ing to  pay  immediately,  and,  is  not  the  legal  liability  to  pay, 
equivalent  to  a  payment  under  actual  execution?  I  will  not 
examine  whether  it  be  so  or  not,  because,  I  am  penned  in  by  the 
custom  itself.  If  the  custom  be  not  merely,  that  judgment  shall 
issue,  but  that  the  payment  shall  be  made  after  execution  issued, 
then  you  must  pursue  the  custom  strictly.  The  custom  re- 
quires, that  execution  shall  issue,  and,  if  it  be  a  hardship,  it  is  a 
hardship  growing  out  of  the  custom,  and  only  proves  the  custom 
to  be  hard  ;  but,  inasmuch  as  the  party  must  pursue  the  custom, 
the  enquiry  always  comes  round  to  the  same  point,  namely,  what 
is  the  custom  ? — and  the  custom  is,  that  the  payment  must  be 
after  execution. 

Upon  both  grounds  then,  first,  because  I  think  that  this  is  not 
a  compulsory,  ^but  a  voluntary  payment ;  next,  that  it  is  not  a 
parting  with  the  money  belonging  to  Wetter  &  Co.  because  the 
money,  is  still  money  in  the  hands  of  Bucker  &  Co.  I  think  that 
the  plaintiff  is  entitled  to  judgment. 

Fabk,  J. : 

I  should  not  add  a  word  upon  this,  after  his  Lordship  has  so 
fully  entered  into  the  whole  of  the  argument,  were  it  not  to  say» 
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Wkttxb  that,  in  coming  to  the  same  conclusion,  I  wish  to  be  considered 
RucKEB.  AS  having  done  so  on  the  same  grounds,  and  not  upon  the  ground 
pressed  upon  us  from  the  Bar,  of  the  necessity  of  entry  of  satis- 
faction upon  the  record.  I  do  not  think  it  is  necessary  to  enter 
into  that ;  but,  of  this  I  am  quite  clear,  that,  upon  the  custom, 
in  every  point  of  view,  it  is  necessary,  not  only  that  the  judgment 
should  be  that  execution  shall  issue,  but  that  an  actual  award  of 
execution  should  be  made.  It  is  impossible  to  say,  upon  the 
statement  of  the  case,  that  there  has  been  a  payment.  It  is 
impossible  to  call  that  a  compulsory  payment,  which  is  paid  out 
[•602]  of  *my  pocket,  into  the  pocket  of  another  party,  that  party 
undertaking  to  return  the  money  in  case  a  proceeding  should 
fail.  The  case  of  BuUer  v.  Harrison,  f  has,  I  believe,  been  acted 
upon  invariably  ever  since  it  occurred.  If  Bucker  &  Co.  had 
intended  to  part  with  this  money ;  if  there  had  been  a  payment 
made,  or  a  rest  in  the  account,  as  that  case  states ;  such  facts 
would  show  the  bona  fides  of  the  transaction,  and,  a  transfer  in 
the  books,  might,  under  those  circumstances,  be  a  payment : 
but,  I  repeat,  it  appears  impossible  to  say,  that,  when  a  man 
stipulates  to  have  his  money  back  again  if  a  proceeding  should 
fail,  there  has  been  a  payment.  Then  the  question  is,  whether 
there  has  been  a  compulsory  payment  ?  It  cannot  be  sufficient, 
that  there  shall  be  a  notice  by  the  attorney,  not  accompanied  by 
certificate  of  the  officer  of  the  court;  a  judgment  is  obtained 
against  the  plaintiffs ;  five  days  after  that  event,  they  being  in 
Switzerland,  might  have  been  advised  of  the  proceedings,  and 
might  h^ve  sent  to  put  in  bail ;  but  this  proceeding  begins  in 
the  month  of  April,  1815,  the  money  is  paid  in  December,  1815, 
and  it  does  not  appear,  that  Messrs.  Wetter  ever  heard  one  word 
on  the  subject.  Under  these  circumstances,  I  think  the  justice 
of  the  case  goes  with  the  law. 

BUBROUOH,  J. : 

I  think  there  is  no  colour  for  calling  this  a  payment ;  for  no 
man  can  dispose  of  another  person's  money,  without  his  consent, 
and,  I  am  of  opinion,  that  this  is  not  a  bond  fide  payment  of 
the  money.    It  turned  on  a  certain  condition,  and  the  whole 

t  Cowp.  666, 
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manner  and  shape  of  the  transaction  appears  to  me  to  want  bona  Wbtteb 
Jides.  If  this  payment  can  be  supported,  it  must  be  supported  ruckbb. 
on  a  custom  which,  we  know,  is  against  the  common  law ;  it 
obtains  in  London,  Bristol,  and  Exeter,  and  in  no  other  places. 
We  know  that  all  the  customs  of  London  have  been  confirmed 
by  Act  of  Parliament ;  *and  a  great  number  of  those  customs  [  •BOS  ] 
oould  not  be  sustained  but  for  the  Act  of  Parliament.  This  is  a 
custom  of  a  very  extraordinary  kind ;  and,  therefore,  must  be 
watched  and  strictly  adhered  to.  It  is  a  custom  to  dispose  of 
the  property  of  men  without  their  knowledge,  and,  therefore,  we 
ought  to  see,  that  it  has  been  correctly  pursued.  Now,  we  are 
bound  by  the  report  of  the  custom  as  certified  by  the  Recorder ; 
we  cannot  stir  out  of  that,  it  is  the  same  as  an  Act  of  Parlia- 
ment to  us.  It  was  originally  certified  by  Stebket  the  Recorder, 
in  the  22  Edw.  IV.  f  ;  and  that  certificate  is  stated  in  the  Year 
Book,  to  be  that  the  plaintiff  shall  have  judgment  against  him, 
and  that  the  garnishee  shall  be  quit  against  the  other,  after 
execution  sued  by  the  plaintiff.  I  can  see  much  reason  for  the 
custom  being  so ;  because,  where  execution  has  actually  issued, 
there  can  be  no  collusion  or  management  at  all,  but  the  whole 
effect  of  the  payment  is  had.  The  money  is  then  paid  to  the 
creditor,  and  the  custom,  as  it  is  expressed,  is,  "  that  he  shall 
be  quit  of  the  other  after  execution  sued  by  the  plaintiff."  Now, 
looking  at  this  record,  we  see,  that  execution  never  has  been  sued ; 
but  the  attempt  is  to  make  out  a  payment  in  the  same  manner 
as  if  the  execution  had  been  sued.  The  custom  must  be  strictly 
pursued,  in  order  to  make  this  a  payment.  Under  these  circum- 
stances I  agree  entirely  with  my  Lord  and  my  brother  Pabk, 
that,  as  the  custom  has  not  been  pursued,  this  is  not  a  payment. 

RiCHABDSON,  J. : 

I  agree  with  the  Court  on  both  points:  First,  I  think  that 
this  is  not  an  actual  payment.  It  is  argued,  that  a  transfer  in 
account  is  equivalent  to  an  actual  payment  of  the  money ;  I 
apprehend  it  must  be  such  a  payment  as  discharges  the  party 
paying,  and  binds  the  party  receiving :  but  this  is  only  a  con- 
ditional ^payment,  that,  if  the  proceeding  fails,  it  shall  go  for      [  •504  ] 

t  30  b. 
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Wbtteb  nothing.  The  proceeding  does  fail,  I  apprehend,  by  the  filing  of 
BuoKEB.  the  bail  within  the  year  and  a  day,  and  the  attachment  is  dis- 
Bolved.  My  brother  Bosanquet  argued,  that  the  failing  of  the 
proceeding  means  a  disprover,  on  putting  in  bail,  of  the  existence 
of  the  debt.  In  my  opinion  such  is  not  the  meaning ;  but,  the 
putting  in  bail  and  dissolving  the  attachment,  and  I  think  that 
the  payment  goes  for  nothing.  I  think  it  unnecessary,  therefore^ 
to  consider  how  far  in  certain  cases  a  payment  may  be  made  in 
account: — undoubtedly  it  may  be  so  made,  if  all  the  parties- 
concur  in  the  payment,  or  in  certain  circumstances,  where  the 
party  acting  upon  it  has  taken  measures ;  but  the  money  still 
continues  in  the  hands  of  the  defendants,  they  will  pay  it  to  the 
plaintiffs,  and  they  will  be  discharged  of  that  transfer  in  account^ 
as  against  Beyer  &  Co. 

Secondly,  I  also  think  this  is  not  a  payment  by  compubion 
within  the  meaning  of  the  custom.  There  are  many  cases,  in 
which  payment  by  a  man  may  be  considered  as  compulsory,  even 
without  process  of  law  issued  against  him,  where  the  payment  is. 
made  under  a  legal  liability ;  but,  here  it  is  part  of  the  custom,, 
that  there  shall  be  not  only  an  award  but  an  actual  execution 
issued.  That  appears  to  be  the  custom,  as  far  back  as  it  is. 
traced  in  the  Year  Books  ;  and  it  is  certified  by  Sterkey,  that 
the  party  shall  be  discharged  on  execution  issued.  That,  I 
apprehend,  means  execution  executed,  and  the  reason  appears  to 
me  to  be  strongly  in  favour  of  considering  that  as  part  of  the 
custom,  namely,  because  it  will  appear  upon  the  record,  that 
there  has  been  payment  obtained  from  the  garnishee,  by  virtue 
of  which,  and  by  the  record,  the  original  defendant  may  be  able 
to  defend  himself  against  any  future  demand  on  the  part  of  the 
plaintiff.  Undoubtedly  it  appears  from  the  authority  cited  from 
Dyer,t  that  the  mere  judgment  of  the  Mayor's  Court  is  no  bar 
L  ^606  ]  at  all  to  the  original  creditor  ^proceeding,  as  he  might  have 
done,  against  his  original  debtor,  and  obliging  him  to  pay; 
there  must  be  something  more  than  a  judgment:  What  more, 
then,  is  necessary?  An  execution  executed,  and  I  think  the 
custom  requires  that,  in  order  to  render  the  payment  compulsory^ 
and  to  discharge  the  garnishee ;  otherwise  the  original  defendant 

t  Dyer,  82  b. 
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would  be  placed  in  this  difficulty,  that,  being  sued,  he  would  wetter 
have  no  means  of  proving  that  any  thing  had  been  done,  but  the  rucker. 
original  entry  of  judgment;  and,  perhaps,  his  only  means  of 
obtaining  further  knowledge  would  be,  by  a  reference  to  the 
books  of  the  garnishee,  to  which  he  might  or  might  not  have 
the  means  of  access.  I  think,  therefore,  that,  in  this  case, 
judgment  ought  to  be  for  the  plaintiff. 

Judgment  for  the  plaintif  accordingly. 


SELBY    V.    CEUCHLEY.  isao. 

(1  Brod.  &  Bing.  505—506;  S.  0.  4  Moore,  280.)  ^^' 

A  defendant  in  replevin  residing  out  of  the  jurisdiction  of  the  Court        [  506  ] 
is  liable  to  give  security  for  costs. 

PSLLy  Serjt.  showed  cause  against  a  rule  nisi  obtained  by 
Len9^  Serjt.  calling  on  the  defendant  in  replevin,  on  distress  for 
rent,  to  give  security  for  costs,  on  the  ground  of  his  residing 
abroad  out  of  the  jurisdiction  of  the  Court,  he  having,  on  appli- 
cation made  to  him,  refused  to  give  such  security. 

The  rule  was  resisted,  on  the  ground,  that  the  application  to 
the  Court  was  of  the  first  impression,  no  such  application  having 
ever  been  made  in  the  case  of  a  defendant ;  and  that  though  a 
defendant  in  replevin  might,  in  some  respects,  be  considered  a 
plaintiff,  yet  he  was  usually,  as  in  this  case,  a  landlord,  whom 
the  Court  *would  not  impede  in  the  exercise  of  the  summary  [  •soe  j 
remedy  which  the  law  has  given  him  for  the  recovery  of  rent. 
The  rule  had  already  been  extended  from  foreigners  to  natives, 
and  some  line  must  be  drawn. 

Lensy  Serjt.  in  support  of  his  rule,  urged,  that  the  defendant 
in  replevin,  being  in  reality  an  actor,  commencing  his  proceedings 
by  making  distress,  and  being,  substantially,  the  party  most 
interested  in  pushing  the  cause  to  a  decision,  ought  to  be 
considered  as  falling  within  the  same  principle  as  any  other 
plaintiff. 
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SxLBT      Per  Curiam  : 

V. 

Cbuohlst.  The  objection,  that  this  application  is  of  the  first  impression, 
is  of  little  weight.  It  is  true,  that  the  practice  of  compelling 
parties  to  give  security  for  costs  has  already  been  extended  from 
the  case  of  foreigners  to  that  of  natives,  and  that  a  line  must 
some  where  be  drawn.  But  it  must  be  drawn  where  in  justice 
and  reason  it  ought.  There  is  no  principle  on  which  the 
defendant  in  replevin,  as  to  this  matter  at  least,  can  be  dis- 
tinguished from  any  ordinary  plaintiff.  The  defendant  must 
give  security. 

Rtde  absolute. 


1820.      JOHN  STEWARD,  Esq.  v.  EDWAED  LOMBE,  Esq. 
^!LA^*  AND  Others. 

[  606  ]  (1  Brod.  ft  Bing.  50e-^14 ;  8.  C.  4  Moore,  281.) 

Where  A.  mortgaged  land  with  a  wind-mill  on  it  (built  chiefly  of 
wood),  the  deed  containing  also  a  bargain  and  sale  of  the  mill :  Held, 
that  it  could  not  be  taken  in  execution  by  a  creditor  of  A.,  though  A. 
remained  in  poseeesion. 

Case  against  the  defendant  as  Sheriff  of  the  county  of  Norfolk, 
for  pulling  down  and  taking  away,  in  the  execution  of  a  fieri 
facias,  against  one  William  Burgess,  a  wind-mill  (erected  on  a 
[  •607  ]  close  of  the  plaintiff's)  *in  the  occupation  of  W.  B.  to  the  injury 
of  the  plaintiff's  estate  and  interest  in  the  close  and  mill.  There 
was  subjoined  to  the  other  counts  in  the  declaration,  a  count  in 
trover  for  the  materials  composing  the  wind-mill.  Flea,  general 
issue.  At  the  trial  before  Dallas,  Ch.  J.  Norfolk  Summer 
Assizes,  1819,  it  appeared  that  W.  B.  by  a  mortgage  deed, 
(which  was  set  out  in  one  of  the  counts  of  the  declaration),  dated 
the  6th  March,  1818,  in  consideration  of  1,0952.  paid  to  him 
by  the  plaintiff,  had  conveyed  to  the  plaintiff,  among  several 
parcels  of  land,  one  particularly  described,  upon  which  the  deed 
stated,  ''  that  the  said  W.  B.  had  lately  erected  and  placed  a 
wind-mill,"  habendum  to  the  plaintiff  for  one  thousand  years  at  a 
pepper-corn  rent ;  and  had  bargained,  sold  and  set  over  all  that 
wind-mill  of  him  the  said  W.  B.  lately  erected  and  placed  by  him 
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upon  one  of  the  said  pieces  of  land  therein  before  described,  Stbward 
together  with  all  the  sails,  geers,  Ac.  &c.  habendum  to  the  lombb. 
plaintiff,  his  executors,  administrators  or  assigns,  for  ever ;  with 
a  proviso,  that  the  deed  should  be  void  upon  the  payment  of 
1,0952.  on  the  5th  June  next  ensuing  the  date  of  the  deed.  Then 
followed  the  usual  covenants  by  W.  B.  that  he  was  owner  of  the 
hereditaments  and  mill,  and  had  power  to  grant,  and  that,  on 
default  of  payment  of  interest,  the  plaintiff  might  enter,  receive 
rents,  and  sell  the  mill,  &c.  &c.  W.  B.  remained  in  possession 
of  the  mill,  which  was  stated  to  be  removable  at  pleasure,  was 
constructed  in  the  usual  manner,  being  an  octagonal  wooden 
edifice  raised  on  a  casement  of  brick- work,  and  anchored  into  the 
ground  by  spores  and  land-ties,  part  of  the  spores  and  the  whole 
of  the  land-ties  being  one  foot  under  the  surface  of  the  earth  ; 
the  whole,  except  the  brick-work,  spores,  and  land-ties,  was  taken 
in  execution  by  the  Sheriff's  officers,  under  a  Jieri  facias,  issued 
against  W.  B.  and  directed  to  the  Sheriff  of  Norfolk.  The 
questions  made  at  the  trial  were,  whether  the  wind-mill  *was  [  *^8  ] 
affixed  to  the  freehold,  or  a  mere  chattel, — and,  if  a  chattel, 
whether  the  property  in  it  passed  to  the  plaintiff,  he  never  having 
taken  corporal  possession?  The  jury,  after  finding  that  the 
wind-mill  was  not  a  fixture,  gave  a  verdict  for  the  plaintiff, 
damages  2702. ;  which  verdict  the  defendant  obtained  leave  to 
move  to  set  aside.  Accordingly,  in  Michaelmas  Term  last,  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  having  been 
granted  to  Blossett,  Serjt. 

Frere,  Serjt.  now  shewed  cause  against  the  rule  : 

The  wind-miU,  as  part  of  the  realty,  passed  with  the  con- 
veyance of  the  land ;  it  would  have  passed  even  if  not  named. 
A  wind-mill,  perhaps,  is  entitled  to  be  considered  as  part  of  the 
freehold,  more  peculiarly  than  any  other  building.  Other 
edifices  may,  in  almost  every  instance,  stand  by  their  own  weight ; 
but  a  wind-mill,  exposed  as  it  is,  in  an  extraordinary  degree  to 
the  force  of  the  wind,  requires  a  more  powerful  fixture  than 
ordinary  buildings;  posts,  spores,  and  tenants,  must  all  be 
added,  and  the  edifice  be  well  anchored  into  the  ground.  The 
circumstance  of  the  mill's  being  removable  at  pleasure,  does  not 
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Btewabd  at  all  affect  its  freehold  quality.  Large  buildings,  such  as  wooden- 
LoMBs.  barracks,  are  often  removed ;  even  ancient  abbies,  castles,  and 
crosses,  have  been  carried  away  for  the  purpose  of  ornament  or 
preservation ;  and  it  would  be  most  dangerous  to  the  titles  of  real 
property,  if  the  Court  were  to  enquire  into  the  habits  and  dis- 
positions of  buildings,  their  aptitude  for  migration,  and  whether 
they  have  actually  journeyed  or  no.  The  brick- work  of  this  mill, 
at  least,  had  never  travelled.  No  creditors  of  the  mortgagee's 
could  have  taken  the  mill  on  a  fieri  facias ;  and  if  not,  how 
should  those  of  the  mortgagor  be  better  entitled  ?  The  question 
whether  fixture  or  no,  though  often  debated  between  landlord  and 

;  •509  ]  tenant,  heir  and  *executor,  tenant  for  life  and  reversioner,  has 
never  been  raised  as  between  mortgagor  and  mortgagee.  But 
admitting  the  mill  to  be  a  chattel,  it  passed  by  the  deed  con- 
veying the  term,  in  which  deed  it  is  expressly  mentioned  and 
sold.  The  consideration  is  good,  and  no  presumption  of  fraud  is 
alleged.  The  circumstance  of  the  miller  remaining  in  occupation, 
affords  no  such  presumption ;  for  it  is  not  to  be  expected  that  a 
party  who  takes  a  mill  in  mortgage,  shall  go  and  inhabit  it  him- 
self. By  the  constructive  possession  of  the  land,  which  passed 
by  the  deed,  the  plaintiff  took  possession  of  the  mill  also,  as  far 
as  was  necessary,  for  there  are  many  cases  in  which  the  property 
of  a  chattel  passes  without  actual  possession;  as  where  chattels 
have  been  sold  by  a  sheriff,  Kidd  v.  RawlinsonA  The 
transfer,  being  bond  fide,  is  not  fraudulent,  because  made  to  a 
creditor  ;  it  would  not  be  so  even  in  bankruptcy,  unless  a  fraudu- 
lent intention  were  proved,  Horn  v.  Baker.  I 

Blossett,  Serjt.  contra  : 

If  this  mill  can  be  proved  to  be  part  of  the  realty,  no  doubt  it 
would  pass  with  the  land.  But  the  jury  have  expressly  found  it 
to  be  a  moveable,  and  this  in  conformity  with  the  cases,  which 
have  all  held,  that  a  structure  erected  for  the  purposes  of  trade 
may  be  removed  from  the  land.  The  parties  themselves  too,  by 
the  very  terms  of  the  deed,  seem  to  have  considered  it  as  a 
chattel.     If  it  be  such,  the  property  in  it  could  only  be  conveyed 

+  5  R.  B.  640  (2  Bos.  &   P.  59;  t  9  R-  R.  541  (9  East,  215). 

:5  Esp.  52). 
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by  an  actual  transfer  of  possession  [Edwards  v.  Harben  +]  and     Steward 
this  applies  with  still  greater  force  to  the  case  of  a  pledge,  for  it     '  lombb. 
is  the  actual  transfer  alone  that  can  make  a  pledge  any  security. 
In  Horn  v.  Baker,  though  it  was  decided,  that,  where  the  deed 
was  so  framed,  the  pledgor  might  ♦retain  possession  consistently      [  '^lO  ] 
with  the  security,  yet  it  was  laid  down,  that  without  an  express 
provision  to  such  effect,  a  transfer  unaccompanied  with  possession 
was  void  as  against  a  creditor.     In  the  deed  between  the  present 
parties,  there  is  no  expression  by  which  the  pledgor  is  enabled  to 
retain  possession  of  his  pledge ;  and  the  transfer  between  the 
parties,  is  not  like  a  case  of  execution  where  from  the  notoriety 
of  the  SherifiTs  sale,  no  person  is  deceived,  though  the  occupier 
becomes  a  purchaser,  and  remains  in  possession. 

Dallas,  Ch.  J.: 

The  first  question  is,  whether  the  property  in  dispute  be  a 
fixture  or  no  ?  The  jury  found,  that  it  was  not ;  and,  whether  a 
bam  or  mill,  or  any  other  thing  of  the  same  kind  be  a  fixture  or 
no,  is  a  question  partly  of  fact,  partly  of  law.  When  the  fact  is 
clear,  the  Court  will  apply  the  rules  of  law  as  they  are  to  be 
abstracted  from  decided  cases,  but  every  cas3  of  this  sort  must 
depend  mainly  on  its  own  circumstances,  whether  arising 
between  landlord  and  tenant,  heir  and  executor,  or  creditors  of 
mortgagor  and  mortgagee.  However,  it  is  not  necessary  to 
enquire,  whether  this  mill  is  to  be  deemed  a  fixture  or  not ;  that 
<luestion,  therefore,  which  is  frequently  a  question  of  considerable 
iiicety  I  shall  here  pass  over ;  and  am  willing  to  take  it  as  the 
jury  found,  that  the  mill  was  not  a  fixture.  If,  then,  it  be  a 
iihattel,  the  question  is  whether  it  passes  under  this  deed.  That 
it  does  pass,  it  is  impossible  to  dispute.  Here  is  land  conveyed, 
and  conveyed  with  a  description  of  the  mill  upon  it ;  it  passed, 
therefore,  with  the  land ;  and,  omitting  to  enter  into  the  question 
whether  it  passed  as  a  fixture  and  part  of  the  land,  it  is  sufficient 
that  here  the  windmill  is  described  as  being  situated  upon  the  land. 
The  next  question  is,  whether,  taking  it  to  be  a  chattel,  there 
has  been  such  a  possession  of  it  as  will  *pass  the  property  ?  Now  f  •5U  I 
this  is  not  a  case  in  which  a  separate  and  actual  possession  could 
t  1  R.  B-  648  (2  T.  R.  687). 


704  1820.    C.  P.    1  BROD.  &  B.  511—512.  [r.b. 

Stswabd  have  been  taken ;  for,  whether  the  mill  was  legally  a  fixture  or  not, 
LoMBB.  ^^  ^^^  ^^  ^U  events  actually  fastened  to  the  land,  and  it  was  not  ta 
be  expected  that  the  mortgagee  should  come  to  reside  in  a  mill. 
Still  it  is  said,  that  according  to  the  case  of  Edwards  v.  Harhen, 
actual  possession  is  necessary  to  transfer  the  property  in  a  chattel. 
Before  we  consider  that  case,  it  may  be  observed,  that  this 
question  does  not  arise  on  the  bankrupt  law ;  it  is  not  a  case,  in 
which  possession  and  visible  ownership  by  a  bankrupt  has  tended 
to  procure  him  an  unmerited  credit ;  and,  even  if  it  had  been  a 
case  within  the  bankrupt  laws,  it  would  not  have  been  a  case  in 
which  the  appearances  could  excite  a  false  credit.  This,  how- 
ever,  is  a  case  between  mortgagor  and  mortgagee. 

The  case  of  Edwards  v.  Harben  has  been  dissented  from  often. 
In  Kidd  v.  Rawlinson,  Lord  Eldon,  Ch.  J.  cites  and  sanctions 
the  following  passage  from  BuUer's  Nisi  Prius:i  ''The  donor 
continuing  in  possession  is  not  in  all  cases  a  mark  of  fraud,  as 
where  a  donee  lends  his  donor  money  to  buy  goods,  and  at  the 
same  time  takes  a  bill  of  sale  of  them  for  securing  the  money.*' 
Kidd  V.  Rawlinson  was  a  case  of  a  bill  of  sale ;  but,  the  party 
taking  the  bill  having  permitted  the  party  giving  it  to  remain  in 
possession,  it  was  held,  nevertheless,  that  the  property  remained 
in  the  party  who  received  the  bill.  The  present  case  is  that  of 
a  mortgage,  where  the  mortgagee,  in  conformity  with  the  usual 
practice  in  such  matters,  permits  the  mortgagor  to  remain  in 
possession.  In  the  case  of  Edwards  v.  Harben,  the  goods  were 
such  as  pass  from  hand  to  hand,  and  might,  therefore,  without 
inconvenience  be  transferred  into  actual  possession;  here,  the 
chattel  is  of  a  very  different  description.  It  seems,  therefore, 
I  *fiis  ]  ^that  the  constructive  possession  of  the  land  under  the  deed  is  a 
sufficient  possession  of  the  mill  standing  on  the  land ;  and  the 
more  so,  as  this  was  not  an  absolute  conveyance,  but  a  mere 
pledge  to  be  kept  till  money  lent  on  the  security  of  it  was  repaid. 
The  only  possession  possible,  in  such  a  case,  did  take  place.  I 
am,  therefore,  of  opinion,  that  this  rule  must  be  discharged. 

Park,  J. : 
It  is  not  necessary  here  to  go  into  the  various  cases  of  fixtures, 
t  BuU.  N.  P.  258. 
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as  between  landlord  and  tenant,  heir  and  executor ;  the  question  Stewabd 
l)efore  the  Court  is  much  narrower.  Supposing  Edwards  v.  lombe. 
Harben  to  be  law,  (though  doubts  have  arisen  as  to  the  exteiit 
of  the  doctrine  there  laid  down,)  and  possession  to  be  necessary 
to  confer  the  property  in  this  mill,  there  has  been  such  posses- 
sion as  was  admitted  by  the  nature  of  the  case,  which  is  very 
different  from  the  case  of  goods  capable  of  being  transferred  from 
hand  to  hand;  the  possession  of  these  by  a  supposed  vendor, 
after  sale,  may  be  a  badge  of  fraud :  but  would  it  not  be  ridicu- 
lous if  the  mortgagee  should  be  required  to  come  from  another 
part  of  the  country,  and  turn  miller  in  order  to  take  possession 
of  his  security  ?  This  is  a  mortgage  of  land,  by  a  party  who  is 
in  the  actual  occupation  of  a  mill,  and  if  he  relinquished  his 
occupation  it  would  probably  defeat  all  the  ends  of  his  mortgage. 
No  false  credit  has  been  created  by  the  transaction,  and  there- 
fore the  verdict  must  stand  for  the  plaintiff. 

BURBOUOH,  J. : 

The  question  is,  whether  Burgess's  possession  of  this  mill  is 
fraudulent ;  and  how  can  that  be,  when  the  title  to  the  land  was 
in  the  mortgagor,  and  the  mill  upon  it  ?  I  am  of  opinion,  that 
Burgess's  possession  was  consistent  with  the  deed,  and,  even  if 
he  had  not  made  any  conveyance,  a  Jieri  facias  could  not  have 
been  executed  on  the  mill.  It  has  never  been  heard  of,  that 
*such  a  structure  should  be  taken  in  execution.  Horn  v.  Baker  [  *5i3  ] 
is  a  very  important  case.  There  the  stills  were  set  in  brick- 
work, and  let  into  the  ground.  Three  of  the  vats  were  supported 
by,  and  rested  upon,  brick-work  and  timber,  but  were  not  fixed 
to  the  ground ;  and  sixteen  other  vats  stood  on  horses  or  frames 
of  wood,  which  were  not  let  into  the  ground,  but  stood  upon  the 
floor ;  and  the  Court  took  the  distinction  between  goods  fixed  in 
their  nature,  and  those  which  can  pass  from  hand  to  hand; 
clearly  holding,  that  those  which  were  fixed,  did  not  pass  from 
the  bankrupt  to  his  assignees. 

BiCHARDSOK,  J. : 

Burgess,  being  seised  in  fee  of  land  and  a  mill,  mortgages 
both.    By  abundant  caution,  the  mill  is  mentioned  in  the  deed, 

B.B. — ^VOL.  XXI.  Z  Z 
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Steward  but  without  that,  the  mortgagee  would  have  had  it  as  part  of  hi» 
LoMBE.  security.  If  Burgess  had  died,  the  interest  in  the  mill  would 
have  descended  to  his  heir ;  if  he  had  conveyed  the  land,  the 
purchaser  would  have  been  entitled  to  the  mill  without  any 
mention  of  it.  It  might  have  been  otherwise,  had  Burgess,  b» 
tenant  for  years,  erected  the  mill.  In  Poole's  case,t  the  Court 
held  that  the  vat  of  a  soap  boiler,  erected  for  the  purposes  of  hia 
trade,  might  be  seized  as  a  chattel  by  the  sheriff;  but  here,  if  the 
mortgagee  could  not  take  the  mill  from  the  land  against  the  will  of 
mortgagor,  neither  could  the  sheriff.  Though  in  the  estimation 
of  the  jury,  this  was  considered  a  chattel,  yet  it  is  qtwdammodo 
annexed  to  the  land,  and  very  distinguishable  from  that  speciea 
( f  goods,  of  which  the  property  usually  accompanies  the  posses* 
sion ;  and  no  false  credit  is  promoted  by  the  occupier's  not  being 
actually  the  owner.  That  actual  possession  is  not  in  all  casea 
necessary  to  transfer  the  property  of  chattels,  appears  from  Kidd 
v.  Rawlinson  and  Watkins  v.  Birch.l  The  mill  could  not  have 
[  •514  ]  been  moved  without  inconvenience,  *and  the  mortgagee  could 
only  take  actual  possession  by  entering  on  the  land  unneces* 
sarily,  or  by  occupying  the  mill  to  his  own  personal  inconveni- 
ence ;  it  was  therefore  perfectly  consistent  with  the  whole  nature 
of  the  transaction,  that  the  mortgagor  should  remain  in  posses- 
sion ;  I  am,  therefore,  of  opinion  that  the  verdict  for  the  plain- 
tiff must  be  allowed  to  stand. 

Ride  discharged. 


1820.  WILLIS  V.   PECKHAM. 

^^*.  11-  (1  Brod.  &  Bing.  615—517 ;  S.  C.  4  Moore,  300.) 

[  615  1  ^  witness  cannot  recover  a  compensation  for  his  time,  though  an 

express  promise  be  given  him,  that  he  shall  be  paid  for  his  loss  of  tiibe. 

Assumpsit  to  recover  a  remuneration  for  the  plaintiff's  loss 
of  time  during  his  attendance  on  subpoena  as  a  witness  in  the 
cause  of  Peckham  v.  CoUs^  the  money  counts  were  added.  At 
the  trial  before  Dallas,  Ch.  J.  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1820,  it  appeared,  that  the  plaintiff,  a  labour- 

t  Salk.  368.  XA  Taunt.  823. 
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ing  carpenter,  had  been  served  with  a  subpoena  in  the  last  named      Willis 

action,  that  the  defendant  promised  the  plaintiff  to  pay  him  for     pbok'ham. 

his  loss  of  time  ;  that  the  plaintiff  attended  at  the  trial,  and  gave 

his  evidence,  and  that  the  defendant  succeeded  in  his  action 

against  Coles,   and,   charged  in  his  bill  of  costs,  which  was 

settled  by  the  Master  against  Coles,  the  sum  of  82.  as  paid  to 

Willis  for  loss  of  time,  which  sum  was  received  from  Coles  by  *the      [  'Bis  ] 

defendant,  but  never  paid  to  the  plaintiff.    It  appeared,  however, 

that  the  Master  refused  to  allow  this  sum  expressly  for  loss  of 

time,  but  allowed  it  under  the  head  of  general  expenses.    The 

counsel  for  the  defendant  contended,  that  this  action  could  not 

be  maintained.     That  it  was  contrary  to  all  practice  to  allow  for 

loss  of  time ;  that  the  attendance  of  witnesses  was  a  public  duty, 

and  they  could  recover  for  expenses  only ;  and  that,  even  the 

express  promise  to  pay,  being  without  consideration,  could  not 

aid  the  plaintiff.     The  learned    Judge  expressed  his  opinion 

decidedly,  that  the  action  could  not  be  maintained.    The  jury, 

notwithstanding,  having  found  a  verdict  for  the  plaintiff;  leave 

was  given  to  the  defendant,  to  move  to  set  aside  the  verdict,  and 

enter  a  nonsuit.     Accordingly, 

Lens,  Serjt.  on  a  former  day,  having  obtained  a  rule  nisi 
to  that  effect, 

Vaiighan,  Serjt.  and  Bosanquet,  Serjt.  now  shewed  cause 
against  the  rule,  and  finding  that  the  inclination  of  the  Court 
was  against  the  allowance  of  any  compensation  for  a  witness's 
time,  contended,  that  as  the  defendant  had  actually  received  the 
money,  under  the  charge  of  general  expenses,  the  plaintiff 
was  entitled  to  recover  it  upon  the  count  for  money  had;^and 
received,  or,  at  all  events,  upon  the  defendant's  express  promise 
to  pay. 

Dallas,  Ch.  J. : 

There  were  in  fact  no  expenses,  as  the  witness  came  but  a  short 

distance,  and  how  could  there  be  any  consideration  for  a  promise, 

when  the  witness  was  bound  to  remain  to  give  evidence  under  his 

subpoena  ? 

&z  8 
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WiLLiB      Pa»k,  J. : 

Pbckham.        Compensation  for  loss  of  time  in  attendance  as  witness  is  only 
[  •sn  ]     allowed  to  medical  men  and  attornies.    *The  point  has  been 
settled  in  the  King's  Bench,  by  the  case  of  Moor  v.  AdamA 

BuRRouGH,  J.  and  Richabdson,  J.  concurred. 

Rule  absolute. 


1820.  GRILLABD  v.  HOGUE. 

^'^^'  (1  Brod.  ft  Bing.  51d— 621 ;  S.  C.  4  Moore,  313.) 

[  519  1  Under  the  13  Qeo.  HI.  o.  63,  the  Court  will  grant  a  mandamus  to  the 

Court  in  India  to  examine  witnesses  on  behalf  of  the  defendant  in  a 
civil  action. 

V AUGEAN^  Serjt.  on  a  former  day,  had  obtained  a  rule  ni« 
for  a  mandamxiM  to  the  Court  in  India,  to  examine  witnesses 
on  behalf  of  the  defendant  in  this  case.  The  application  was 
founded  upon  stat.  18  Geo.  III.  c.  68,  s.  44,  which,  (after  reciting 
that  his  Majesty*s  subjects  were  liable  to  be  defeated  of  the 
several  rights,  titles,  debts,  dues,  demands,  or  suits,  for  which 
they  had  cause  arising  in  India,  &c.  and,  for  preventing  such 
failure  of  justice,)  enacts  ''  that  when  and  as  often  as  the  united 
company  of  merchants  of  England  trading  to  the  East  Indies,  or 
any  person  or  persons  whatsoever,  shall  commence  and  prosecute 
any  action  or  suit  at  law,  or  in  equity,  for  which  cause  has  arisen, 
[  *620  ]  or  shall  thereafter  arise,  in  India,  against  any  *other  person  oi 
persons  whatever,  in  any  of  his  Majesty's  Courts  of  Westminster, 

t  5  M.  ft  S.  156.    That  was  a  case  Master,  on  taxation,  having  refused 

of  two  merchants,  who  had  oome  from  to  aUow  a  guinea  a  day,  paid  to  each 

abroad  as  witnesses,  and  the  judg-  of  two  merchants,  who  came  as  wit- 

ment  of  Lord  Ellenborottoh  ap-  nesses  from  Newcastle,  it  was  moved 

pears  to  be  rested  mainly  on  the  by  Dampier  to  refer  it  back  to  the 

circumstances  appearing  in  the  affi-  Master  for  his  review ;   but  a  rule 

davits.    A  note  however  was  added  nUi  was  refused.'*   And  his  Lordship 

to  the  report  (p.  159),  as  follows : —  added,  *'that  he  believed  the  practice 

Lord  Ellenbobouoh,  Ch.  J.  during  had  been  to  make  allowance  to  medi- 

the  argument,  referred   to   a  note  cal  men  and  attornies,  but  not  to 

in   the   Master's   book,   "Trin.  48  others.^'— B.  C. 
Geo.  III.,  Lowry  v.  DouhUday,    The 
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it  shall  and  may  be  lawful  for  such  Court  respectively,  upon    Gwllabd 
motion  there  to  be  made,  to  provide  and  award  such  writ  or  writs      hooub. 
in  the  nature  of  a  mandamus  or  commission  to  the  Chief  Justice, 
&c.  &c.  as  the  case  may  require,  for  the  examination  of  witnesses 
as  aforesaid,  &c." 

Lens,  Serjt.  now  shewed  cause  and  contended,  that  the 
power  of  granting  the  writ  to  defendants  as  well  as  prosecutors, 
being  only  given  by  the  40th  section,  was,  by  that  section,  con- 
fined wholly  to  cases  arising  on  indictment  and  information  :t 
And,  that  the  44th  section,  which  related  to  civil  cases,  differed 
from  the  40th  both  in  wording  and  substance,  and  afforded  the 
Court  no  authority  to  grant  the  writ  on  the  application  of  the 
defendant ;  nor  was  there  any  hardship  in  this ;  for,  where  it 
was  necessary,  the  Court  would  stay  proceedings  on  behalf  of  the 
defendant. 

Vaughan  and  Taddy,  Serjts.  in  support  of  the  rule,  were 
stopped  by  the  Court.  . 

Dallas,  Ch.  J. : 

It  would  be  most  unreasonable,  that  a  defendant  should  not 
have  this  mandamus  as  well  as  a  plaintiff,  but  the  first  thing  is  to 
enquire,  what  the  statute  has  provided ;  because,  if  the  defendant 
is  thereby  placed  in  a  situation  different  from  that  of  the  plain- 
tiff, the  Court  cannot  interfere.  Upon  the  justice  of  the  *case  [  ♦621  ] 
there  can  be  no  doubt ;  the  plaintiff  and  the  defendant  should 
stand  on  equal  ground ;  why,  then,  should  this  weapon  be  put 
into  the  hands  of  the  plaintiff,  while  the  defendant  is  left  without 
any  shield  against  it?  The  only  circumstance  which  induced 
me  to  pause,  was  an  idea,  that,  from  the  length  of  time  which 
has  elapsed  since  the  passing  of  the  statute,  some  cases  might 

t  13  Geo.  in.  c.  63,  which  enacts  tice  and  Judges  of  the  Supreme 
that  in  all  cases  of  indictments  and  Court  of  Judicature,  &o.  to  hold  a 
informations  laid  or  exhibited  in  the  court  for  examination  of  witnesses. 
Court  of  K.  B.  for  misdemeanors  or  and  receiving  proofis  concerning  the 
offences  committed  in  India,  it  shall  matters  charged  in  such  indictments, 
be  lawful  for  the  said  Court,  on  [The  provisions  of  the  Act  are  ex- 
motion  made  on  behalf  of  the  pro-  tended  to  other  places  in  the  British 
secutor  or  defendant,  to  award  a  Dominions  by  1  &  2  W.  4,  c.  22,  s.  1. 
writ  of  mandamuB  to  the  Chief  Jus-  — B,.  C.J 
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Gbillabd  have  arisen  upon  it.  None  have  been  referred  to,  and  if  none 
HoovB.  exist,  I  have  no  doubt  on  the  question  :  the  statute  meant  to  give 
equal  and  mutual  remedy  to  both  the  parties  in  a  suit ;  and  the 
Legislature  does  not  appear  to  have  contemplated  any  stay  of  pro- 
ceedings on  the  part  of  the  defendant,  as  an  equivalent  for  the 
advantage  afforded  to  the  other  party. 

Park,  J. : 

I  am  of  the  same  opinion.  This  is  a  remedial  law,  and  in  a 
case  entirely  new,  like  the  present,  we  must  put  such  a  construc- 
tion on  the  statute  as  is  most  consonant  to  justice.  In  the  ease 
of  indictment,  the  remedy  is  expressly  extended  to  both  parties  : 
why  should  the  Legislature  adopt  a  different  course  with  regard 
to  actions  ? 

BURROUOH,  J. : 

The  Act  applies  to  both  parties ;  both  are  mentioned  in  one 
clause,  and  there  is  no  express  exclusion  of  defendants  in  the 
subsequent  clause ;  it  must  be  implied,  that  the  Legislature 
intended  to  include  defendants  as  well  as  plaintiffs  in  the  latter 
clause. 

BicHARDsoN,  J.  concurred. 

Rule  absolute. 


1820.  CARVICK  V.  BLAGRAVE. 

F9h.  12.  (1  Brod.  &  Bing.  531—537 ;  S.  C.  4  Moore,  303.) 

P  .».  1  In  covenant  by  assignee  of  lessor  against  lest^ee  for  rent  arrear,  an 

allegation  that  the  lessor  was  possessed  for  the  remainder  of  a  term  of 
twenty-two  years,  commencing  on,  &c.  is  material  and  traversable. 

The  plaintiff,  as  assignee  of  one  Seth  Thomas,  brought  cove- 
nant for  rent  arrear  against  the  defendant,  the  immediate 
lessee  of  Seth  Thomas.  The  declaration  stated,  that  at  the 
time  of  making  the  indenture  after  mentioned,  S.  T.  was  lawfully 
possessed  of  certain  premises,  that  is  to  say,  for  the  remainder 
of  a  term  of  twenty-two  years,  commencing  from  the  25tb  of 


TOL.XXI.]     1820.    C.  P.    1  BROD.  &  B.  581—582.  711 

December,  1797,  to  come  and  unexpired,  and  that,  being  so     Cabtick 
poBBessed  he,  on  the  7th  of  March,  1811,  by  indenture,  demised    BLioiiAvib 
the  premises  to  the  defendant,  to  hold,  from  the  20th  of  De- 
cember then  last  past,  for  a  term  of  nine  years,  at  a  rent  of  4201. 
per  annum.    The  declaration  then  stated  the  covenants  of  the 
defendant  on  which  the  action  was  brought,  and  the  breaches 
assigned,   but  no  question   turned  on  those    breaches.      The 
declaration  then  stated  the  defendant's  entry  into  the  premises ; 
and  that  S.  T.  being  possessed  of  the  said  premises  for  the 
remainder  of  the  said  term  of  twenty-two  years,  subject  to  the 
8aid  lease  for  nine  years,  by  another  indenture  granted,  bargained, 
sold  and  assigned  the  said  premises,  and  all  his  estate  and 
interest  therein  to  the  plainti£f  for  the  residue  and  remainder 
of  the  said  term  of  twenty-two  years,  virtute  cuju^^  the  plaintiff 
became  and  was,  and  still  is,  possessed  of  the  premises  for  the 
remainder  of  the  said  term.     The  defendant  (the  lessee)  pleaded 
in  bar,  that  S.  T.  was  not,  at  the  time  of  making  the  said 
indenture  of  lease,  possessed  for  the  residue  and  remainder  of 
the  said  supposed  term  of  twenty-two  years,  in  manner  and 
form  as  the  declaration  mentioned. 
General  demurrer  and  joinder. 

Pell,  Serjt.  in  support  of  the  demurrer :  [  632  ] 

The  defendant  having  accepted  a  lease  from  Seth  Thomas, 
snd  having  entered  and  enjoyed  under  it,  is  estopped  from  say- 
ing that  his  lessor  had  not  the  estate  in  question.  If  Thomas 
himself,  before  the  assignment,  had  brought  an  action,  and  had 
stated  his  title  as  it  is  stated  here,  (which  statement  he  would 
not  have  been  bound  to  make,)  the  defendant  could  not  have  put 
such  statement  in  issue.  If  he  was  estopped  from  doing  this  as 
Against  Thomas,  he  is  equally  estopped  as  against  his  assignee ; 
for  all  privies  in  estate  may  take  advantage  of  estoppels.! 
Where  an  estoppel  works  on  the  interest  of  the  land,  it  runs 
with  the  land  into  whatever  hands  the  land  comes,  Trevivan  v. 
Laivrence  I  and  the  assignee  may  take  advantage  of  it,  Palmer 
V.  Ekina.^      But  this  allegation,  that  Thomas  was  possessed 

t  Co.  lit.  352  a.  5  2  Str.  817 ;  S.  C.  Ld.  Eaym.  1650. 

X  1  Salk.  276. 
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cabvick  for  the  residue  of  a  term  of  twenty-two  years,  is  but  matter  of 
Blaoeave.  inducement,  and  being  laid  under  a  scilicet,  need  not  be  proved 
precisely  as  alleged;  neither  can  it  be  traversed.  Now  the 
defendant  has,  in  effect,  traversed  it;  for,  his  denial  is  tanta- 
mount  to  a  traverse,  Lambert  v.  StrootherA  It  would  have 
been  sufficient  to  allege  in  the  declaration,  that  Thomas  waa 
lawfully  possessed,  without  shewing  any  title  at  all,  Com.  Dig.  I 
and  the  defendant  cannot,  by  any  form  of  pleading,  tie  the 
plaintiff  down  to  the  proof  of  an  allegation,  which  is  but  surplus- 
age. Nor  can  the  defendant  incur  any  inconvenience  from 
this  form  of  pleading :  for,  if  the  defendant  had  been  evicted 
from  any  defect  in  the  title,  or  on  the  expiration  of  his  lessor'a 
interest,  he  might  have  pleaded  such  eviction  with  success^ 
though  the  interest  should  appear  on  the  face  of  the  declaration 
to  be  still  subsisting.  Parker  v.  Manning.^  Palmer  v.  Ekiruf 
[  *53S  ]  &8  reported  by  ^Strange,  seems  conclusive  as  to  the  point,  that 
an  allegation  of  title  in  an  action  like  the  present,  is  immaterial, 
and  cannot  be  traversed.  The  language  of  the  6th  resolution 
in  that  case  is,  **  That  if  the  plea  did  not  amount  to  nil  habvit 
in  tenementis,  yet  it  would  be  ill,  on  account  of  the  generality 
of  the  traverse,  which  ties  up  the  plaintiff  to  prove  the  estate 
alleged  in  the  declaration,  when  any  other  estate  would  do; 
even  a  disseisin  would  do  in  this  case,  where  it  appears  the  ten- 
ant enjoyed  under  the  lease.  And  it  is  no  answer  to  say  that 
the  defendant  has  traversed  in  the  words  of  the  declaration, 
for  unless  it  be  materially  alleged,  he  is  not  to  follow  it." 

Blossett,  Serjt.  contra  : 

The  doctrine  of  estoppel  has  been  laid  down  much  too  broadly 
on  the  other  side.  It  is  admitted,  that  a  lessee  is  estopped  from 
saying,  that  his  lessor  had  no  title  at  the  time  of  granting  the 
lease ;  but  he  is  not  estopped  from  saying,  that  such  title  expired 
at  a  subsequent  period.  So  in  the  present  case,  the  lessee  is  not 
estopped  from  shewing,  that  his  lessor's  term  has  expired ;  and 
he  puts  this  in  issue  by  saying,  that  the  lessor  had  not  a  term 

t  WiUee,  224.  §  7  T.  E.  637. 

t  Tit.  Pleader,  c.  43. 
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for  twenty-two  years.  If  the  law  were  otherwise,  the  lessee  OABvict 
would  be  under  a  great  hardship,  as  there  are  many  incon-  blaobavb. 
veniences  short  of  actual  eviction,  which  he  would  incur  under  a 
disputed  title.  When  the  action  is  brought  by  the  lessor, 
allegation  of  title  may  be  immaterial  and  surplusage ;  but  the 
case  is  different  where  the  action  is  brought  by  his  assignee. 
The  assignee  must  state  a  legal  title  on  record,  or  he  has  no 
right  to  recover ;  the  defendant  may  take  advantage  of  any  defect 
in  that  title,  and  every  part  of  it  is,  therefore,  material  and  tra- 
versable.! The  defendant  is  not  confined  to  objections  as  to  the 
length  of  Thomas's  term,  but  may  dispute  the  very  existence  of 
*it.  The  assignee  having  declared,  that  Thomas  transferred  an  [  •534  ] 
interest  by  bargain  and  sale,  the  defendant  may  deny  that  any 
such  interest  passed.  Indeed,  from  the  very  mention  of  the 
bargain  and  sale,  he  is  led  to  infer,  that  there  was  some  interest 
other  than  the  term  for  years.  The  authority  referred  to  in 
Comyn's  Digest,  goes  to  confirm  this  argument.  It  is  there  laid 
down,  "  that  if  a  plaintiff  alleges  a  title,  even  unnecessarily,  he 
gives  the  defendant  the  power  of  traversing  it."  At  all  events, 
admitting  this  to  be  an  immaterial  traverse,  it  can  only  be 
objected  to  on  special  demurrer,  according  to  the  express  pro- 
vision of  the  stat.  4  Anne,t  Com.  I>ig.§  Lord  Baymond  takes 
no  notice  of  the  sixth  resolution  in  Palmer  v.  Ekina,  as  reported 
by  Strange,  though  he  delivered  and  also  reported  the  judgmient. 
The  point,  too,  in  that  resolution  is  wholly  extrajudicial. 

Peli,  in  reply : 

It  is  expressly  laid  down  in  Palmer  v.  Ekin8,  that  the 
plaintiff's  objection  may  be  made  on  general  demurrer.  It  is 
true,  that  Lord  Baymond  does  not  notice  the  sixth  resolution  in 
that  case,  as  reported  by  Strange.  But  Strange  was  of  counsel 
in  it  himself,  and  Serjt.  Williams  confirms  the  doctrine  of  that 
resolution,  though  it  is  clear  he  had  both  the  reports  in  view.|| 
He  also  adverts  to  the  case  in  Dyer,  and  shews  that  it  is  clearly 
distinguishable  from  Palmer  v.  Ekins. 

Cur.  adv.  wit. 

t  Dyer,  365.  §  Pleader,  G.  22. 

}  0.  16,  a  1.  II  2  Wms.  Saund.  207,  n. 
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Cabtick     Dallas,  Gh.  J.  now  delivered  the  judgment  of  the  Coubt  : 
Blaqbayx.        The  question  in  this  cause  arises  on  a  demurrer  to  the  first 
plea  to  the  declaration.   (Here  his  Lordship  stated  the  pleadings.) 
The  objections  to  this  plea  appear  to  the  Court  to  resolve  them- 

[  *oS6  ]  selves  into  two.  First,  that  the  plea  amounts  *to  this,  that  the 
lessor  Seth  Thomas  had  nothing  in  the  premises.  Second,  that 
it  puts  in  issue  the  precise  extent  of  the  term,  which  it  is  said 
Seth  Thomas  had  in  the  premises.  The  first  of  these  objections 
is  wholly  unfounded.  It  is  assumed,  that  the  question  is  the 
same  as  it  would  have  been,  if  Seth  Thomas  had  brought  the 
action,  and  alleged  himself  possessed  of  the  term  of  twenty-two 
years  in  the  manner  here  alleged.  The  answer  to  this  is,  that, 
in  such  an  action  by  Seth  Thomas,  the  defendant  would  have 
been  estopped  from  disputing  the  lease ;  and  the  Court  must 
have  treated  such  an  allegation  as  mere  surplusage,  and  not 
traversable  by  the  lessee  ;  for,  as  between  him  who  had  accepted 
the  demise  and  his  lessor,  it  was  totally  immaterial  what  the  title 
of  the  lessor  was.  Between  them  the  estoppel  was  in  full  force. 
This  estoppel  has  equal  e£fect  between  the  lessee  and  one  who  is 
privy,  or,  in  other  words,  derives  his  legal  title  from  the  lessor. 
But  the  lessee  is  under  no  engagement  to  any  one,  who  is  not 
the  legal  assignee.  The  allegation  of  the  possession  by  Seth 
Thomas  for  a  term  of  twenty-two  years  is  made  by  the  assignee 
and  not  by  Seth  Thomas ;  and  the  lessee  has  a  right  to  know 
whether  there  is  a  privity  between  him  and  the  assignee  by 
means  of  a  conveyance  by  the  lessor  of  the  true  title.  From  the 
nature  of  the  case,  he  cannot  be  prevented  from  putting  in  issue 
any  material  fact  alleged  by  the  assignee.  The  case  of  Palmer  v. 
Ekins  t  was  very  different  from  the  present  case ;  the  Court 
thought  the  plea,  there,  amounted  to  a  plea  of  nil  habuit  in 
tenementis.  It  is  admitted  on  all  hands  that  such  a  plea  is  bad  ; 
there  is  no  difference  in  substance  between  a  general  plea  of 
nil  habuit  in  tenenuntis  and  a  special  plea  of  nil  haimit  in  tene- 
mentis.    If  the  effect  of  the  plea  is  to  dispute  the  interest,  which 

[  *636  ]  a  lessee  *took  under  a  lease  from  a  lessor,  the  plea  is  bad  what- 
ever shape  it  assumes. 

t  2  Str.  817;  S.  C.  Ld.  Eaym.  1550. 
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The  present  plea  leaves  the  lease  in  the  state  in  which  the     cabviok 
plaintiff  has  stated  it:  and  the  defendant  merely  says,   the    blagbavb. 
title  you  allege,  as  that  which  was  assigned  to  you,  is  not  the 
true  title. 

The  second  objection  is,  that,  by  this  plea,  the  precise  extent 
of  the  term  stated  in  the  declaration  is  put  in  issue ;  and,  that 
the  plaintiff's  case  would  be  defeated,  if  it  appeared  that  his  term 
was  not  of  the  precise  extent  alleged.  If  that  be  so,  it  is  the 
plaintiff's  own  fault.  If  the  precise  term  is  materially  alleged, 
the  defendant  cannot  be  prevented  from  traversing  it.  But,  we 
think  such  consequence  will  not  follow.  The  plea  puts  in  issue 
the  substance  of  the  allegation,  and  the  substance  of  it  is,  that 
Seth  Thomas,  being  possessed  of  a  term,  made  a  derivative  demise 
to  the  defendant.  The  substantial  question,  therefore,  at  the 
trial  of  such  an  issue,  would  be,  whether  Seth  Thomas  had  a 
larger  term,  out  of  which  he  could  carve  this  lesser  term  ?  It  is 
wholly  immaterial,  whether  it  was  a  year,  a  month,  or  a  day 
longer  than  the  derivative  term :  any  term  for  years,  which  left 
the  reversion  in  him,  and  enabled  him  to  assign,  would  satisfy 
the  substance  of  the  allegation.  The  issue,  here,  is  joined  on  the 
Tery  point  of  the  plaintiff's  title  to  recover,  and,  therefore,  accord- 
ing to  the  principle  laid  down  in  Littleton,!  and  recognised  in 
BuUer's  Nisi  Prius,t  the  plea,  by  traversing  Seth  Thomas's 
possession  of  the  term,  in  manner  and  form  alleged,  puts 
the  issue  on  the  very  point  of  the  action.  The  section  in 
Littleton  runs  thus :  ''  To  this  it  may  be  said,  that  the  words 
modo  et  formd  prout,  &c.  in  many  cases  are  words  of  form  of 
pleading,  and  not  words  of  substance;  for,  if  a  man  bring 
a  writ  of  entry  in  ca»a  ^proviso  of  the  alienation  made  by  the  [  •637  ] 
tenant  in  dower  to  his  disinheritance,  and  counteth  of  the  aliena- 
tion made  in  fee,  and  the  tenant  saith,  that  he  did  not  alien 
in  manner  as  the  demandant  hath  declared,  and  upon  this  they 
are  at  issue,  and  it  is  found  by  verdict  that  the  tenant  aliened 
in  tail,  or  for  term  of  another  man's  life,  the  demandant  shall 
recover ;  yet,  the  alienation  was  not  in  manner  as  the  demandant 
hath  declared,  &c."  The  case  of  Pope  v.  Skifiner,^  is  to  the 
same  effect :  Where  the  defendant  in  replevin  avowed  taking  the 
t  S.  483.  t  SOO.  §  Hob.  72. 


716  1820.    C.  P.    1  BROD.  &  B.  687.  [r.b- 

Cabtiok  plaintiff's  cattle  as  damage  feasant  in  April,  the  plaintiff  pleaded 
Blaobavi.  ^  bar,  that  one  Williams  was  seised  of  a  house  and  land,  &c. 
whereanto  he  had  common,  and  demised  the  same  to  him  on  the 
80th  day  of  March,  to  hold  from  the  feast  of  the  Annmiciation 
next  before,  for  a  year.  The  avowant  traversed  the  lease  ifioda 
et  forma,  whereupon  issue  was  taken,  and  the  jury  found,  that 
Williams  made  a  lease  to  the  plaintiff  on  the  25th  day  of  March, 
for  one  year  from  thence  next  ensuing.  And  though  this  be  not 
the  same  lease  that  the  plaintiff  pleaded,  (for  this  begins  on  the 
day,  and  the  other  from  the  day,)  yet  the  Court  gave  judgment 
for  the  plaintiff,  for,  the  substance  of  the  issue  is,  whether  the 
plaintiff  had  such  a  lease  or  no  from  Williams,  as  by  force  thereof 
he  might  use  the  common  at  the  time  ? — which  appeared  for  him 
in  this  case,  and  the  modo  et  forma  is  not  material.  So,  in  the 
case  at  bar,  had  it  gone  to  trial,  and  the  jury  had  found  that 
Seth  Thomas  was  possessed  of  a  term  of  twenty-two  years, 
wanting  one  day ;  the  substance  of  the  issue  would  have  been 
found,  and  the  plaintiff  equally  entitled  to  the  reversion,  and 
consequently  to  maintain  his  action. 

Judgment  for  the  defendant. 


1820.  RICHAKD    GATHORNE    BUTT,    Esq.   v.   SIR 

^!iJ  NATHANIEL    CONANT,   Knt. 

r  M^  ]  (1  Brod.  &  Bing.  648—602 ;  S.  0.  4  Moore,  195 ;  Gow,  N.  P.  84.) 

[In  this  case,  after  an  elaborate  argument,  the  Court  unani- 
mously decided  that  a  justice  of  the  peace  has  authority  to  issue 
a  warrant  for  the  arrest  and  for  the  commitment  of  a  person 
charged  with  having  published  a  libel.  Any  question  as  to  the 
authority  is  now  set  at  rest  by  11  &  12  Vict.  c.  42,  s.  1. — ^R.  C] 
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C.   p.   EASTER    TERM. 


SHAW  V.  SUMMEKS,  DRAKE,   EDMONDS,   and  i8i»- 

COLLACOTT.  '^— 

(3  Moore,  196—210.)  t  IM  ] 

Under  a  power  to  trustees  '*  to  lease  premises  for  a  term  not  exceeding 
twenty-one  years,  and  determinable  as  a  former  term  of  ninety-nine 
years  was  determinable,  as  they  should  think  proper :  "  Held,  that  such 
a  power  authorized  only  a  lease  in  possession,  and  not  tn/uturo;  and  as 
the  trustees  had  let  the  premises  for  ten  years,  determinable  as  in  the 
original  lease,  and  afterwards  re-let  them  for  the  term  of  eleven  years 
before  the  expiration  of  the  ten  years'  lease,  that  the  second  lease  was 
void,  and  a  bad  execution  of  the  power,  t 

A  CASE,  of  which  the  following  is  the  substance,  was  sent  by 
the  direction  of  the  late  Master  of  the  Bolls,  for  the  opinion  of 
the  Judges  of  this  Court : 

The  plaintiff  was  possessed  of,  and  entitled  to  a  certain  lease- 
hold messuage  and  premises,  under  a  lease,  duly  executed  to 
him,  bearing  date  the  27th  of  December,  1779  :  to  hold  for  the 
term  of  ninety-nine  years,  from  that  day,  if  he  the  plaintiff  and 
his  two  sons,  Joseph  and  Benjamin,  or  any  or  either  of  them, 
should  so  long  live ;  but  subject  to  a  mortgage  to  one  Bichard 
Hart. 

By  an  indenture  of  assignment  and  further  mortgage,  dated 
the  21st  of  February,  1794,  and  made  and  executed  by  the  said 
Bichard  Hart,  of  the  first  part,  the  plaintiff  of  the  second,  and 
one  Abraham  Spiller  of  the  third; — ^Hart,  in  consideration  of 
the  sum  of  2812.,  to  him  paid  by  Spiller,  in  full  satisfaction  and 
discharge  of  the  principal  money  and  interest,  due  to  him  from 
the  plaintiff  and  one  John  Woolcott,  on  security  of  the  said 
premises,  granted,  bargained,  sold,  transferred,  and  set  over; 
and  the  plaintiff,  in  consideration  of  the  said  sum  of  2812.,  so 
paid  as  aforesaid,  and  also  in  consideration  of  the  further  sum 
of  19i.,  to  him  paid  by  Spiller,  making  together  the  sum  of 

t  But,  under  12  &  13  Yict.  c.  26,      after  the  time  when  the  lease  might 
8. 4,  such  a  lease  would  become  valid      be  validly  granted. — E.  C. 
if  the  estate  of  the  trustees  continue 
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Shaw  SOOJ.,  ratified  and  confirmed  onto  Spiller,  his  executors,  admini- 
suMMEBg.  Htrators,  and  assigns,  all  the  aforesaid  premises,  and  all  the 
estate,  right,  title,  interest,  &c.  of  them  the  said  Bichard  Hart 
and  the  plaintiff,  of,  into,  or  out  of  the  said  hereditaments  and 
[  *197  j  premises,  together  with  the  original  indenture  of  *lease  of  the 
27th  of  December,  1779,  and  all  other  deeds  relating  thereto^ 
for  the  rest,  residue,  and  remainder,  of  the  said  term  of  ninety* 
nine  years  then  to  come  and  unexpired,  determinable  as  afore- 
said, subject  nevertheless  to  the  yearly  rent,  and  to  the 
covenants  and  agreements  in  the  original  indenture  of  lease  of 
the  27th  of  December,  1779,  mentioned  and  contained,  and  also 
subject  to  a  proviso  for  redemption  of  the  said  premises,  men- 
tioned and  contained  in  the  said  indenture  of  the  21st  of 
February,  1794,  upon  payment  to  Spiller  of  800i.,  with  interest 
by  the  plaintiff  on  the  21st  of  August,  then  next  ensuing :  the 
said  sum  of  800/.,  and  interest,  was  not  paid  according  to  the 
above  proviso. 

By  another  indenture,  dated  the  5th  December,  1798,  and 
made  between  the  plaintiff  of  the  first,  Spiller  of  the  second,  the 
defendant  Drake,  of  the  third,  and  one  John  Woolcott  of  the 
fourth  part :  it  was  recited  that  Spiller  had  called  on  the  plaintiff 
for  payment  of  the  said  sum  of  300Z.,  and  interest,  and  that  in 
order  to  raise  money  for  the  payment  thereof,  the  plaintiff  had 
agreed  to  grant  and  assign  all  the  said  premises  to  Drake,  his 
executors,  administrators,  and  assigns,  on  the  trusts  hereinafter 
mentioned;  he,  the  plaintiff,  granted,  bargained,  sold,  trans- 
ferred, and  set  over,  all  the  same  leasehold  premises,  and  all  the 
estate,  right,  title,  and  equity  of  redemption  of  him  the  plaintiff 
therein  unto  Drake,  his  executors,  administrators,  and  assigns, 
for  all  the  remainder  of  the  said  term  of  ninety-nine  years  then 
to  come  and  unexpired,  determinable  as  aforesaid :  upon  trust 
and  to  the  intent  that  Drake,  his  executors,  administrators,  or 
assigns,  should  at  any  time  thereafter,  at  the  request  and  by  the 
direction  of  Spiller,  his  executors,  administrators,  or  assigns, 
but  without,  and  even  against  the  further  consent  and  approba- 
[  '198  ]  tion  of  the  plaintiff,  his  executors,  &c.  ^absolutely  sell  and  dis- 
pose of  the  said  premises  or  any  part  thereof,  and  with  the 
purchase  money  reimburse  all  expenses  attending  such  sale,  and 
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then  upon  trust  to  pay  to  Spiller,  his  executors,  &c.  if  the  Shaw 
residue  of  such  purchase  money  should  be  sufficient,  the  said  summbbs. 
sum  of  800/.,  mortgage  money,  and  all  such  sums  of  money  as 
he  or  they  should  have  paid  or  been  put  unto  in  or  about  re- 
pairing the  said  premises,  together  with  all  interest  which  should 
then  be  due  for  the  same  respectively,  and  all  cost  and  expenses 
attending  the  non-payment  thereof,  and  after  such  payments,  if 
any  residue  should  remain,  to  pay  the  same  to  the  plaintiff,  his 
executors,  administrators,  or  assigns;  and — "upon  the  further 
trust  that  Drake  or  Spiller,  their  executors,  administrators,  or 
assigns,  either  together  or  separately,  did  and  should  in  the 
mean  time,  and  until  such  sale  or  sales  as  aforesaid,  set  and  let 
the  said  premises  thereby  granted  as  aforesaid,  or  intended  so  to 
be,  with  their  appurtenances  in  such  parts  and  parcels,  manner 
and  form,  and  for  such  time  and  term,  not  exceeding  twenty- one 
years,  and  determinable  as  the  said  term  of  ninety-nine  years 
was  determinable,  as  they,  any,  or  either  of  them  should  think 
proper,  and  receive  and  take  the  rents  and  profits  thereof  from 
time  to  time  as  the  same  should  become  due  and  payable,  and 
pay  and  apply  the  same  towards  the  paying,  satisfying,  and 
discharging  the  said  several  sums  of  money,  costs,  and  expenses, 
as  therein  mentioned,  and  the  said  sum  of  800/.,  and  the  costs 
and  expenses  attending  the  non-payment  thereof,  together  with 
lawful  interest  for  the  same  respectively." 

By  indenture  of  demise,  dated  the  6th  of  December,  1798, 
made  between  the  plaintiff,  Spiller,  and  Drake,  of  the  one  part, 
and  Nathaniel  Burridge,  since  deceased,  of  the  other  part,  and 
which  indenture  was  duly  executed  *by  all  the  parties,  Spiller  [  •igg  ] 
and  Drake  demised  and  let  all  the  same  leasehold  premises  to 
Burridge :  To  hold  the  same  for  a  term  of  ten  years,  from  the 
22nd  of  July,  1799,  determinable  as  in  the  original  lease,  under 
a  yearly  rent  of  25Z.  Spiller  afterwards  died,  and  by  his  will 
appointed  his  wife  sole  executrix,  who  duly  proved  the  same. 

By  an  indenture,  dated  the  28th  of  February,  1807,  made  and 
executed  by  Bebecca  the  widow  and  executrix  of  Spiller  of  the 
one  part,  and  Summers  the  defendant,  of  the  other  part  (after 
various  recitals  therein  contained),  in  consideration  of  the  sum 
of  2442.  6«.  lid.,  being  the  money  then  due  to  Spiller 's  executrix 
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Shaw  for  principal  and  interest  on  the  said  mortgage  which  had  been 
Suiof SB8.  BO  made  or  assigned  to  her  late  husband ;  she  bargained,  sold, 
transferred,  and  set  over  unto  Summers,  his  executors,  admini- 
strators, and  assigns,  all  the  hereinbefore  mentioned  leasehold 
hereditaments  and  premises,  then  in  the  occupation  of  one 
Stone,  as  tenant  thereof,  and  all  the  estate,  right,  title,  <bc.  of 
her,  the  executrix,  of  and  to  the  said  premises,  together  with  all 
deeds :  to  hold  the  same  unto  Summers,  his  executors,  &c.  from 
thenceforth  for  and  during  all  the  rest,  residue,  and  remainder, 
of  the  said  term  of  ninety-nine  years,  but  determinable  on  the 
several  deaths  of  the  plaintiff  and  his  two  sons,  under  and  sub- 
ject to  the  payment  of  the  yearly  rent,  covenants,  and  agree- 
ments in  the  original  indenture  of  lease  contained. 

Burridge  having  died,  one  Harris  became  his  legal  personal 
representative,  and  as  such  entitled  to  all  Burridge's  right  and 
interest,  under  and  by  virtue  of  the  said  indenture  of  lease  of 
the  6th  of  December,  1798,  and  in  the  month  of  September, 
1807,  the  premises  comprised  in  the  last-mentioned  indenture 
were  in  the  occupation  of  Stone  as  tenant,  from  year  to  year, 
[  •soo  ]  under  Harris,  and  *in  the  last-mentioned  month,  the  defendant, 
Edmonds,  purchased  all  Harris's  right,  interest,  and  title  to  the 
premises,  which  extended  to  and  comprised  the  whole  of  the 
residue  and  remainder  of  the  said  term  of  ten  years,  under  and 
by  virtue  of  the  said  indenture  of  lease  of  the  6th  of  December, 
1798,  for  the  sum  of  20L,  and  thereupon  the  last-mentioned 
indenture  was,  by  the  consent  and  agreement  of  Harris,  Stone, 
Edmonds,  and  Summers,  cancelled  and  destroyed. 

By  an  indenture  of  demise  therein  expressed  to  be  of  three 
parts,  dated  the  25th  of  December,  1807,  expressed  to  be  made 
between  the  plaintiff  of  the  first,  Summers,  of  the  second,  and 
Edmonds,  of  the  third  part,  which  indenture  was  not  executed 
by  the  plaintiff,  but  was  duly  executed  by  the  defendants. 
Summers  and  Edmonds,  after  reciting  the  indenture  of  the  5th 
of  December,  1798,  and  the  power  for  Drake  or  Spiller,  their 
executors,  administrators,  or  assigns,  to  let  or  set  the  said 
premises,  before  any  sale  should  be  made,  for  any  time  or  term 
not  exceeding  twenty-one  years,  and  that  the  plaintiff  did 
thereby  covenant  to  execute  a  lease  of  the  said  premises  when 
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required,  and  also  recitincr  the  death  of  Spiller,  and  that  no  sale  Shaw 
had  taken  place  in  his  life  time,  nor  had  Drake  made  any  sale  summrhs. 
of  the  said  premises  or  any  part  thereof  since  his  death,  or 
otherwise  disposed  thereof,  other  than  and  except  the  indenture 
of  lease,  dated  6th  December,  1798,  to  Burridge  for  the  term  of 
ten  years,  subject  to  the  rents,  covenants,  and  agreements 
therein  mentioned,  and  which  said  lease  was  already  or  then 
about  to  be  cancelled ;  and  also  reciting  the  indenture  of  assign- 
ment, dated  the  28th  of  February,  1807,  and  made  between  the 
said  Bebecca  Spiller,  as  executrix,  of  the  one  part,  and  the 
defendant  Summers  of  the  other  part:  Summers,  for  and  in 
consideration  of  the  yearly  rent,  covenants,  conditions,  provisos, 
^exceptions,  and  agreements  thereinafter  reserved,  mentioned,  [^201  ] 
and  contained,  on  the  part  and  behalf  of  the  defendant, 
Edmonds,  his  executors,  administrators,  and  assigns,  to  be 
paid,  done,  observed,  and  performed,  did  demise,  set,  and  to 
farm  let  unto  Edmonds,  all  that  the  same  messuage  and  pre- 
mises then  in  the  possession  of  Bichard  Stone,  as  tenant  thereof, 
together  with  all  the  appurtenances  whatsoever  thereto  belong- 
ing (except  and  alway  reserved  to  Summers,  his  executors, 
administrators,  and  assigns,  all  royalties,  casual  profits,  and 
franchises,  and  full  and  free  liberty  for  him  and  them,  or  his 
and  their  workmen  and  attendants,  at  any  time  during  the  term 
thereby  demised,  to  enter  into  and  view  the  state  and  condition 
of  the  said  premises,  and  repair  and  amend  the  same) :  To  hold 
the  said  messuage  or  tenement,  and  all  other  the  premises 
thereby  demised  with  the  appurtenances  (except  as  before  ex- 
cepted) unto  Edmonds,  his  executors,  administrators,  and 
assigns,  from  the  22nd  day  of  July  next  ensuing  the  date 
thereof,  for  and  during  the  term  of  eleven  years  from  thence 
next  ensuing,  if  the  estate  and  interest  of  the  plaintiff  and  the 
defendant  Summers,  their  executors,  administrators,  and  assigns, 
or  any  or  either  of  them  therein,  should  so  long  continue  and 
endure;  paying  yearly  unto  Summers,  his  executors,  admini- 
strators, and  assigns,  during  so  many  years  of  the  said  term  as 
should  run  out  and  expire,  before  such  sale  or  sales  as  therein 
aforesaid,  and  from  and  after  such  sale  or  sales,  unto  such 
person  or  persons  as  should  be  entitled  to  the  said  premises 
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Shaw       during  the  then  residue  of  the  said  term,  the  yearly  rent  or  sum 
soMMKBs.     ^'  BB^*  by  ^^^^  equal  payments,  on  four  certain  days  therein 
mentioned:    the  first  payment  to  be  made  on  the  22nd  of 
October  next  ensuing  the  date  thereof. 
The  question  for  the  opinion  of  the  Court  was,  whether  the  lease 
[  ^202  ]      made  to  Edmonds,  by  the  indenture  of  the  *25th  of  December, 
1807,  was  a  good  lease  under  the  power  contained  in  the  inden- 
ture of  the  5th  of  December,  1798  ? 

The  case  came  on  for  argument  in  the  course  of  the  last  Term, 
when 

Copley,  Serjt.  for  the  plaintiff,  submitted,  that  the  lease 
made  to  Edmonds  under  the  power  was  void,  as  being  granted 
to  commence  in  fiUuro.  It  has  been  laid  down  as  a  principle  in 
the  case  of  the  Countess  of  Sussex  v.  Wroth, \  that  a  general 
power  to  lease  for  a  certain  number  of  years,  without  saying 
either  in  possession  or  reversion,  authorises  only  a  lease  in 
possession,  and  not  in  futuro  ;  and  that  it,  being  a  liberty  and 
power,  must  be  strictly  pursued.  But  if  the  estate  be  in  lease  at 
the  time  of  the  creation  of  the  power,  it  is  a  question  whether  a 
lease  in  reversion  may  not  be  granted ;  for,  otherwise,  it  is  said 
the  power  would  be  ineffectual.  But  in  the  Marquis  of  Nortliamp- 
ton's  case,!  though  it  was  held,  that  if  a  power  had  been  to 
lease  generally,  without  saying  in  possession,  the  lease  might 
have  been  made  to  commence  at  the  end  of  the  lease  then  in  esse  ; 
and  Manwood  and  Dyer,  in  that  case,  thought  the  lease  good : 
yet  Mounson  was  of  a  contrary  opinion ;  and  by  the  marginal 
note  in  Dyer,  all  of  which  were  the  productions  of  Lord  Chief 
Justice  Treby,  his  Lordship  appears  to  have  agreed  with  Mounson, 
and  considered  his  as  being  the  better  opinion.  In  Baynes  v. 
Belson  §  it  was  held,  that  such  a  lease  was  void,  and  that  the 
power  was  not  well  executed,  the  lease  being  to  commence 
in  futuro.  In  the  more  recent  case  of  the  Earl  of  Coventry  v. 
[•203]  Coventry, \\  it  was  held,  that  *such  execution  of  the  power  was 
good ;  but  it  was  there  stated  by  the  Chief  Justice,  that  a  general 

t  Oro.  Eliz.  5,  S.  C.  cited  in  Fitz-         J  Dyer,  357. 
wUliam'i  esse ;  6  Co.  Bep.  33,  nom.  §  Sir  T.  Baym.  247. 

Leaper  y.  Wroth,  \\  1  Ckmi.  312. 
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power  must  be  restrained  to  leases  in  possession ;  yet,  if  there  shaw 
were  any  thing  to  explain  the  intention  of  the  parties  to  extend  suMMEBa 
to  make  a  lease  in  reversion,  it  might  be  extended  thereto.  The 
principle,  therefore,  laid  down  by  all  these  cases,  has  established 
that  a  general  power  to  lease  for  a  certain  number  of  years,  does 
not  authorise  leases  in  reversion  or  in  futuro,  but  must  be 
restrained  to  leases  in  possession.  This,  however,  may  be 
extended  by  the  intention  of  the  parties ;  but  there  is  nothing  on 
the  face  of  the  instrument  in  this  case  to  shew  an  intention  to 
create  leases  in  reversion ;  but,  on  the  contrary,  it  is  quite  the 
reverse.  In  all  the  cases  which  have  been  determined  on  this 
point,  the  lease  in  reversion  was  granted  for  the  number  of 
years  mentioned  in  the  power,  and  never  exceeded  that  term.  A 
power  must  be  strictly  pursued  in  form  and  in  substance,  Taylor 
d.  Aikyns  v.  Horde, \  Earl  of  Darlington  v.  Pvlteney ;  X  so  the 
deeds  to  execute  a  power  must  be  duly  attested,  Wright  v. 
Wake/ord,^  Doe  A.  Mansfield  v.  Peach.\\  It  was  held  in  Fitz- 
wiUiam's  case,^  that  if  a  person  is  bound,  or  contracts  with 
another  to  make  a  lease  for  twenty-one  years  indefinitely,  such 
lease  ought  to  be  made  to  begin  presently,  and  not  in  fatwro. 
If  that  be  so  in  cases  of  contract,  a  fortiori  does  it  apply  to 
powers :  for  the  one  must  be  construed  with  greater  strictness 
than  the  other ;  and  the  position  there  laid  down  is  not  only 
illustrative,  but  decisive,  as  to  the  present  question.  It  is  imma- 
terial whether  the  lease  expire  within  the  twenty-one  years  or 
not ;  for  if  a  lease  in  possession  for  ten  years  be  granted  by  the 
donee,  another  lease  in  ^reversion  cannot  be  granted  for  the  [  *^^^  ] 
remaining  eleven  years,  under  a  general  power,  because  he  could 
not  make  a  lease  in  reversion ;  and  yet  the  whole  estate  would  be 
only  charged  for  twenty-one  years,  which  would  be  within  the 
terms  of  the  power.  No  distinction  in  this  respect  can  be  drawn 
between  a  lease  in  reversion  and  in  futuro ;  for  an  estate  in  the 
one  is  precisely  similar  to  an  estate  in  the  other.  In  the  case  of 
Doe  d.  PuUeney  v.  Caran, ft  a  lease  was  in  existence  under  a 
power  of  leasing,  and  a  further  term  was  granted  under  the  same 

t  1  Burr.  120.  |j  15  E.  E.  361  (2  M.  &  a  676). 

\  Cowp.  267.  H  6  Co.  Eep.  33. 

S  4  Taunt.  214.  [Overruled,  Z>oc  d.  tt  6  T.  B.  567. 

Burdett  v.  SpiUhuryy  10  a.  &  F.  340.] 
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Shaw  power  to  the  person  in  whom  the  first  lease  was  vested,  and  the 
terms  did  not  exceed  together  the  number  of  years  for  which 
leases  were  authorised  to  be  granted,  and  yet  the  second  lease 
was  not  considered  as  a  continuation  of  the  first,  and  was  held 
void.  There  the  power  was  restricted  to  make  leases  in  pos- 
session, and  not  in  reversion ;  but  when  a  power  is  in  general 
terms,  it  must  receive  a  similar  construction ;  for  what  is 
expressed  in  the  one  must  be  understood  in  the  other.  Here, 
there  is  no  evidence  of  an  intention  to  grant  a  lease  in  futuro  ; 
but  the  power,  in  its  terms,  expressly  implies  that  the  parties 
contemplated  an  immediate  lease  to  be  executed.  The  estate, 
too,  was  in  mortgage.  Such  mortgage  might  be  paid  off,  and  it 
would  be  productive  of  the  greatest  inconvenience  to  the  owner 
to  be  charged  with  a  lease  in  futuro.  If  such  a  lease  can  be 
sustained,  any  number,  with  intervals,  may  be  granted ;  besides, 
it  would  tend  to  the  non-improvement  of  the  estate.  On  general 
principles,  therefore,  the  intention  of  the  parties,  and  former 
decisions,  the  lease  in  question  is  void,  as  it  was  granted  to 
commence  in  futuro. 

[•205]  IluUock,  Serjt.  contra ,  insisted  that  the  l^se  was  *a  good 

execution  of  the  power.  No  objection  has  been  raised  as  to  the 
power  of  Drake  or  Spiller  to  grant  a  lease,  nor  as  to  the  time  of 
its  termination ;  but  it  has  been  contended  that  the  lease  in 
question  is  void,  on  the  sole  ground  that  it  was  a  lease  in  rever- 
sion, and  therefore  a  defective  execution  of  the  power.  The  mere 
cancellation  of  a  lease  will  not  defeat  the  estate  created  by  it. 
Roe  d.  Berkeley  v.  The  Archbishop  of  York  A  It  has  been  said, 
that  if  a  power  be  general  in  its  terms,  it  does  not  authorise  a 
lease  to  be  granted  in  reversion.  In  all  the  cases  that  have  been 
cited  for  the  plaintiff,  there  have  been  defects  in,  or  radical  ob- 
jections to,  the  leases  on  which  the  questions  have  been  raised,  on 
different  grounds,  and  wholly  beside  the  present  question.  Doe 
d.  Pulteney  v.  Cavan  I  was  disposed  of  without  argument,  as  it 
appeared  that  the  rent  reserved  was  not  the  rent  required  by  the 
power.     In  the  case  of  the  Countess  of  Sussex  v.  Wroth  §  the 

t  8  E.  B.  413  (6  East,  86;  2  Smith,  t  5  T.  R.  567. 

166).  J  Cro.  Eliz.  5. 
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second  lease  exceeded  the  terms  of  the  power  :  so  Fitzwilliam'a  Shaw 
case,!  was  decided  on  the  construction  of  a  covenant,  and  is  summers. 
not  applicable  to  the  present  question.  If  a  person  covenant  to 
grant  a  lease  for  twenty-one  years,  it  is  quite  clear  that  such 
lease  must  be  intended  to  operate  immediately,  and  not  to  com- 
mence at  any  distance  of  time ;  or,  at  all  events,  it  must  be 
executed  within  a  reasonable  time.  Powers  of  this  description 
are  not  to  be  construed  strictly,  for  Lord  Kbnyon,  in  the  case  of 
Pomery  v.  Partington,l  said  that  the  intention  of  the  parties 
must  govern  the  Court  in  construing  the  instrument.  The  lease 
containing  the  power  was  executed  by  the  plaintiff  himself,  by 
which  Drake  and  Spiller  were  empowered  to  let  the  *premises  [  *206  ] 
thereby  granted  for  such  term,  not  exceeding  twenty-one  years, 
as  they  should  think  proper.  That  was  clearly  a  power  to  grant 
a  lease  in  futuro.  It  has  been  said,  that  it  would  produce  incon- 
venience to  the  owner  if  a  lease  like  the  one  in  question  could  be 
granted.  But  the  power  is  improvident  in  itself ;  for  it  is  quite 
immaterial  whether  Drake  and  Spiller  had  granted  ten  inter- 
mediate leases,  each  to  expire  at  intervals,  namely,  at  the  end  of 
two  years  successively,  or  whether  they  had  granted  one  lease,  to 
be  determined  at  the  expiration  of  twenty  years.  The  clear 
intention  of  the  parties  was,  for  the  plaintiff  to  enable  the 
trustee:)  to  grant  any  lease  they  should  think  proper,  provided  it 
did  not  exceed  twenty-one  years.  A  power  to  grant  a  lease  may, 
by  the  particular  wording  of  it,  authorise  a  lease  in  reversion, 
although  not  so  expressly  stated,  and  the  estate  is  not  in  lease  at 
the  time  of  the  creation  of  the  power,  Harcourt  v.  Pofe.§  The 
lease  granted  to  Edmonds  in  1807,  for  the  term  of  eleven  years, 
from  the  22nd  of  July  in  that  year,  would  expire  before  the 
twenty-one  years  granted  by  the  power,  and  the  acceptance  of 
that  lease  merely  operated  as  a  surrender  of  the  first.  It  is  not 
clear  that  the  lease  in  question  was  a  lease  in  reversion,  but  it 
has  been  decided  in  the  case  of  Goodtitle  d.  Clarges  v.  Fumtx^an^x 
that  where  the  lease  is  to  take  effect  in  possession  it  will  be  good, 
although  the  estate  is  in  the  possession  of  tenants  from  year  to 
year,  or  at  will,  provided  they,  at  the  time  the  lease  is  granted, 

t  6  Co.  Rep.  32.  §  1  Andei-s.  273. 

X  1 E.  E.  787, 790  (3  T.  E.  665, 674).  ||  2  Doug.  565. 
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Shaw  receive  direetions  to  pay  their  rent  to  the  lessee.  The  lessees  at 
SuMMRRs.  will,  and  from  year  to  year,  in  that  case,  had  attorned  to  the 
[  *207  ]  lessee  under  the  power ;  and  at  the  trial  *it  was  left  to  the  jury, 
whether  the  attornment  of  the  occupiers  to  the  defendant,  in 
consequence  of  the  directions  given  them  at  the  time  of  making 
the  indenture,  did  not  amount  to  a  surrender  by  them,  and 
whether  they  were  not  to  be  considered  as  having  thereby  become 
parties  to  the  lease,  and  as  having  put  the  defendant  in  pos- 
session? and  they  were  of  that  opinion,  and  found  a  verdict 
accordingly:  so  here,  Stone  agreed  to  the  cancellation  of  the 
first  lease,  which  amounted  to  an  attornment.  In  Roe  d.  Brune 
v.  Pndeatur,^  Lord  Ellenbobouoh  held, ''  That  a  chattel  lease 
might  be  granted,  pending  a  prior  subsisting  one,  provided  it 
were  within  the  Umits  of  the  power,  and  provided  it  gave  no 
beneficial  interest  during  the  continuance  of  the  subsisting 
lease :  "  so  here,  the  lease  in  question  was  within  the  limits  of 
the  power ;  and  his  Lordship,  in  that  case,  added,  ''  That  the 
right  of  granting  a  second  chattel  lease  was  settled  in  Read  v. 
Na8he,l  and  recognised  as  law  by  Lord  Mansfibld  in  the  case 
of  Ooodtitle  V.  Funiican"  §  For  Lord  Mansfibld  there  said, 
**  That  it  had  been  answered  to  the  objection,  that  the  lease  there 
was  a  lease  in  reversion ;  that  if  the  jury  had  not  found  the 
defendant  to  have  been  in  possession,  still  that  the  lease  would  be 
good  as  a  concurrent  lease ;  "  in  support  of  which  Read  v.  Nashe 
was  cited,  and  his  Lordship  added,  that  the  reason  given  in  that 
case  was  a  strong  one,  viz.  that  the  inheritance  was  not  charged 
in  the  whole  with  more  than  twenty-one  years.  On  principle, 
therefore,  and  in  point  of  law,  the  lease  here  of  the  2l8t  of 
December,  1807,  was  a  valid  lease,  and  a  good  execution  of  the 
power  contained  in  the  indenture  of  the  5th  of  December,  1798. 

[  208  ]  Copley,  Serjt.  in  reply,  observed,  that  Doe  d.  PuUeney  v. 

Cavan  \\  was  decided  by  the  Court  on  both  the  questions  raised 
for  the  plainti£f  in  that  case.  FitzwUliam's  case  f\  is  illustra- 
tive of  the  construction  of  a  power,  where  a  lease  is  to  be  granted 

t  10  B.  R.  258,  263  (10  East,  158,  §  2  Dougl.  573. 

184).  II  5  T.  E.  567. 

X  1  Leon.  148.  f  6  Oo.  Bep.  32. 
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for  twenty-one  years  indefinitely,  as  it  was  there  resolved  that  Shaw 
such  lease  must  be  made  presently,  and  not  in  futuro.  The  case  summxbs. 
of  the  Countess  of  Sussex  v.  Wroth, ^  was  there  cited  as  contain- 
ing observations  applicable  to,  and  in  illustration  of  the  latter. 
Nothing  here  turns  on  the  first  lease  containing  a  power  to  lease 
in  futuro ;  for  although  the  plaintiff  gave  validity  to  that  lease  by 
being  a  party  to  it,  still  he  did  not  mean  that  such  power  should 
extend  to  future  leases.  If  the  question  here  depended  on  the 
terms  of  the  power,  the  intention  of  the  parties  must  be  looked 
at ;  for  the  Court  cannot  go  out  of  the  deed  itself,  unless  there  be 
some  direct  evidence  of  the  intention  of  the  parties,  as  in 
Coventry  v.  Coventry. I  The  case  of  Harcourt  v.  Pooled  was 
decided  on  the  particular  wording  of  the  power.  In  Goodtitle  d. 
Charges  v.  Funucan  \\  there  was  a  power  for  the  tenants  for  life 
to  grant  leases,  when  they  should  be  in  actual  possession  of  the 
premises  settled ;  and  it  was  there  contended,  that  Lord  Ferrers, 
the  lessor  at  the  time  of  the  demise  made  by  him,  could  not  grant 
an  immediate  lease  in  possession,  because  part  of  the  premises 
were  then  let  under  an  express  agreement  for  a  term  of  which 
several  months  were  then  to  run ;  and  though  the  rest  were 
stated  to  have  been  in  the  hands  of  tenants  at  will,  yet  as  the 
law  then  stood,  that  they  must  be  considered  as  tenants  from 
year  to  year.  But  not  only  the  lessees  at  will,  but  those  from 
year  to  year,  *had  in  that  case  attorned  to  the  lessee  under  the  [  ^209  ] 
power,  and  Lord  Chief  Baron  Etrb  left  it  to  the  jury  at  the  trial, 
whether  the  attornment  by  such  tenants  did  not  amount  to  a  sur- 
render, and  they  found  that  by  the  attornment  of  such  occupiers 
to  the  defendant  they  surrendered  their  interest.  But  this  is  not 
the  case  of  a  lease  in  possession.  The  doctrine  laid  down  by 
Lord  Ellenboeough  in  Roe  d.  Brune  v.  Prideaux,^  and  relied 
on  for  the  defendant  in  this  case,  might  be  considered  as  a  mere 
obiter  dictum^  for  his  Lordship  there  stated  the  distinction  to  be, 
that  a  chattel  lease  might  be  granted,  pending  a  prior  subsisting 
one,  provided  it  were  within  the  limits  of  the  power ;  but  that  so 
long  as  there  was  a  freehold  lease  in  esse,  a  second  freehold  lease 

t  Cro.  Eliz.  6.  II  2  Doug.  665. 

X  1  Com.  312.  %  10  E.  E.  258,  263  (10  East,  158, 

1  Anders.  273.  184). 
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8BAW  could  not  be  granted.  But  that  case  is  not  applicable  to  the 
fiuHHKBB.  present ;  for  here  the  interest  in  the  former  lease  was  destroyed, 
and  the  latter  ratified  its  cancellation.  The  latter,  therefore, 
was  clearly  a  lease  in  futuro ;  and  there  was  no  prior  lease  sub- 
sisting at  the  time  it  was  made.  As  the  power  in  the  former 
lease  was  general  in  its  terms,  it  could  only  apply  to  leases  in 
possession;  and,  as  in  FitziviUiam's  case,t  it  was  resolved  that 
a  contract  for  a  lease  for  an  indefinite  number  of  years  must  be 
made  presently,  and  not  in  fivturo — a  fortiori  will  that  rule  apply 
to  powers  to  grant  leases,  which  must  be  strictly  pursued,  both  in 
form  and  in  substance. 

The  following  certificate  was  afterwards  sent  to  the  Master  of 
the  Bolls : 

"  We  have  heard  this  case  argued  by  counsel,  and  have  con- 

[  *2io  ]      sidered  it ;  and  we  are  of  opinion,  that  the  ^lease  made  to  the 

said  James  Edmonds,  by  the  indenture  of  the  25th  of  December, 

1807,  is  not  a  good  lease  under  the  power  contained  in  the 

indenture  of  the  6th  of  December,  1798. 

**  B.  Dallas, 
*'  J.  A.  Park, 

"J.  BURROUGH, 

"  Febnuiry  25,  1819."  "  J.  Richardson. 


1819.  GORDON  AND  Others  v.  MITCHELL  and  Others. 

^^'  (3  Moore,  241—243.) 

r  241  1  If  the  terms  of  an  award  be  clear  ui)on  the  face  of  it,  the  Court  will 

not  admit  an  affidavit  of  one  of  the  arbitrators  to  explain  their  intention. 

Pell^  Serjt.  moved  for  a  rule  ww/,  that  an  award  which  had 
[  '242  ]  been  made  in  this  case  might  be  set  aside,  *on  the  ground  that 
its  eflfect,  as  to  the  payment  of  a  sum  of  money  from  the  defen- 
dants to  the  plaintiifs,  was  uncertain,  as  it  appeared  on  the  face 
of  the  award.     It  was  made  under  the  following  circumstances : 

The  plaintiffs  and  defendants  had  entered  into  articles  of 
agreement,  and  the  former,  at  the  execution  thereof,  were  in 

t  6  Co.  Rep.  33. 
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possession  of  certain  licences  to  trade  to  Vera  Cruz,  which  they  Gordon 
represented  to  the  defendants  as  being  valuable  instruments.  Mitchell. 
The  defendants,  being  desirous  of  becoming  the  proprietors  of 
one  of  those  licences,  as  the  plaintiffs  had  assured  them  that 
goods  shipped  under  them  would  find  a  profitable  market  at 
Vera  Cruz,  accordingly  purchased  one  of  them,  subject  to  a  pay- 
ment of  certain  duties,  at  the  rate  of  fifteen  per  cent,  on  the 
outward,  and  five  per  cent,  on  the  homeward  cargo.  They 
freighted  a  vessel,  and  on  her  arrival  at  Vera  Cruz  it  was  dis- 
covered that  the  state  of  the  market  was  wholly  different  from 
the  representation  which  had  been  made  by  the  plaintiffs. 
Disputes  then  arose  between  the  parties,  which  were  ultimately 
referred  to  two  arbitrators,  and  which  formed  the  subject  of  the 
present  award.  The  defendants,  according  to  the  stipulations 
contained  in  the  agreement,  paid  considerable  sums  of  money 
for  the  duties  on  the  outward  and  homeward  cargoes,  which,  at 
the  time  of  making  the  award,  remained  in  the  hands  of  the 
Spanish  Government.  From  those  duties  deductions  were 
ultimately  to  be  made,  except  as  to  the  fifteen  and  five  per  cent, 
on  the  outward  and  homeward  cargoes. 

The  arbitrators  awarded  that  the  defendants  should  pay  to  the 
plaintiffs  the  sum  of  9,2342.,  on  a  given  day,  and  stated,  that 
whereas  the  defendants  had  paid  duties  to  certain  persons  in 
Spain,  duly  authorized  to  receive  the  same,  amounting  to 
43,821  dollars  for  the  outward,  and  16,893  dollars  for  the  home- 
ward cargo,  and  that  the  whole  or  part  of  these  two  sums  might 
be  restored  *or  released  to  the  defendants,  they  ordered  and  [  *24S  ] 
directed  that  whatever  part  of  these  two  sums  might  be  so  paid 
on  account  of  the  export  and  import  duties,  and  restored  to  the 
defendants,  should  be  paid  by  them  to  the  plaintiffs,  and  that 
the  costs  of  the  restoration  should  be  borne  and  paid  by  the 
latter. 

The  learned  Serjeant  submitted,  that  on  the  construction  of 
this  part  of  the  award  the  defendants  might  not  be  made 
answerable  for  the  acts  of  their  agents  at  Vera  Cruz,  and  that  it 
was  doubtful  whether  the  defendants  would  be  liable  to  the 
plaintiffs  for  these  duties,  if  they  were  recovered  from  the 
Spanish  Government  by  such  agents,  and  not  transmitted  to 
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OoBDON     them.    He  observed,  that  it  was  the  intention  of  the  arbitrators 
MiTOHBLL.   that  the  defendants  should  be  liable  at  all  events,  and  was  about 
to  read  an  alBidavit  of  one  of  such  arbitrators  to  explain  their 
intention.    Bat, 

The  Court  held,  that  if  the  terms  of  an  award  be  clear  upon 
the  face  of  it,  they  would  not  admit  an  alBidavit  of  one  of  the 
arbitrators  to  explain  their  intention.  That  they  had  expressly 
awarded  that  all  sums  which  might  be  received  by  the  defendants 
should  be  paid  over  to  the  plaintiffs,  and  that  the  award  was  in 
itself  so  clear,  that  no  other  evidence  could  be  admitted  to  raise 
a  doubt. 

Ride  refused. 


C.  P.    TRINITY  TERM. 


1819.  MALCOLM  V.  DAY. 

^•"w  B.  (3  Moore,  679—581.) 

r  ^j^  1  A  witness  is  liable  to  an  attachment,  if,  after  a  subpoena  served  on 

him,  he  attend  in  Courfc,  and  during  the  opening  of  the  plaintiff's  cause^ 
thinking  he  is  not  able  to  prove  a  particular  fact,  he  leave  the  Court,, 
and  the  plaintiff  is  nonsuited  for  want  of  evidence. 

Pell^  Serjt.  in  the  last  Term,  had  obtained  a  rule  niti  for  an 
[  *580  ]  attachment  against  a  witness  for  not  obeying  a  ^subpoena  to  give 
evidence  in  a  cause  which  was  tried  at  the  last  assizes  at  York, 
on  an  affidavit  which  stated  that  he  was  in  Court  on  the  day  of 
the  trial,  and  that  having  heard  the  plaintiff's  case  opened,  he 
immediately  left  it,  and  did  not  return  afterwards,  in  conse- 
quence of  which  the  plaintiff  was  nonsuited,  but  it  not  appearing 
in  the  affidavit  that  he  was  called  on  his  subpoena,  the  Court 
ordered  it  to  be  amended  in  that  respect,  and  the  rule  was 
accordingly  enlarged  until  this  day,  when 

Lens,  Serjt.  shewed  cause,  on  an  affidavit,  which  stated,  thai 
an  action  had  been  brought  against  the  defendant,  for  having 
advised  the  plaintiff  to  take  an  annuity  on  a  title  which  had 
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turned  out  to  be  defective,  and  the  only  question  in  the  cause  Malcolm 
was,  whether  the  defendant  had  communicated  to  the  plaintiff  dat. 
that  there  were  any  prior  incumbrances  on  the  property  before 
the  annuity  was  granted,  and  the  witness  subpcenaed  was  to 
prove  that  no  communication  of  that  sort  was  made,  that  the 
witness  remained  in  Court  during  the  opening  of  the  plaintiff's 
case ;  and  that  having  heard  it,  and  knowing  that  he  could  not 
support  the  fact  for  which  he  was  subpoenaed,  and  stated  to  be 
enabled  to  prove,  he  left  the  Court ;  that  the  plaintiff's  attorney 
wished  to  warp  his  testimony,  and  promised  to  send  20Z.  to  his 
wife,  which  the  attorney  admitted,  but  said,  that  he  did  not 
intend  to  send  it,  but  offered  it  merely  to  induce  the  witness  to 
stay  to  be  examined ;  under  these  circumstances,  therefore,  the 
learned  Serjeant  insisted,  that  an  attachment  ought  not  to  issue, 
and  that  if  the  plaintiff  had  sustained  any  damage  from  the 
non-attendance  of  the  witness,  he  might  have  his  remedy  by 
action;  and  that  even  if  the  witness  had  appeared  and  given 
his  testimony,  the  plaintiff  would  have  been  nonsuited,  as  the 
witness  himself  was  fully  aware  that  he  could  not  prove  the 
facts  for  which  he  had  been  subpoenaed. 

PeU,  Serjt.  in  support  of  the  rule,  was  stopped  by  the       [  581  ] 

COUBT. 

Dallas,  Ch.  J. : 

The  witness  certainly  ought  not  to  have  left  the  Court,  and 
no  satisfactory  reason  has  been  assigned  for  his  having  so  done ; 
it  appears  that  he  heard  the  counsel  for  the  plaintiff  open  the 
cause,  and  having  learnt  that  he  was  to  be  called  for  the  pur- 
pose of  proving  that  no  communication  had  been  made  to  the 
plaintiff  of  prior  incumbrances  on  the  property  on  which  an 
annuity  had  been  granted,  he  immediately  left  the  Court.  It  is 
our  duty  to  watch  over  the  administration  of  justice,  and  when 
a  witness  is  required  to  give  evidence  at  a  trial  on  a  subpoena, 
his  attendance  must  be  enforced,  and  cannot  be  dispensed  with, 
but  in  cases  of  the  most  urgent  necessity. 

Park,  J. : 
If  this  were  an  application  for  an  information,  it  would  admit 


732  1819.    C.  P.    3  MOOBE,  581.  [r.b. 

Malcx)lm     of  a  very  wide  distinction ;  the  witness  has  been  guilty  of  a 
Day.        contempt  in  not  obeying  the  process  of  the  Court,  and  I  there- 
fore think  he  is  liable  to  an  attachment. 

Rtile  absolute  A 


C.    p.    MICHAELMAS    TERM. 


i8i«.       HARPER  AND  Another,  Assignees  of  FITZGERALD, 

Not.  6.  ^ 

—  A  Bankrupt,  v.  ABRAHAMS. 

C  »  ]  (4  Moore,  3—4.) 

Where  plaintiff  obtained  a  verdict,  subject  to  a  reference,  and  the 
arbitrator  died  before  making  his  award,  and  the  parties  agreed  that 
another  should  be  substituted  in  his  stead,  and  one  of  them  afterwards 
objected  to  such  substitution :  The  Court  refused  to  interfere ;  as  the 
death  of  the  arbitrator  had  the  effect  of  opening  the  cause,  and  as 
execution  could  not  be  sued  out  on  the  verdict,  on  account  of  such 
death. 

This  was  an  action  of  trover  for  a  ship.  At  the  trial  of  the 
cause  before  Dallas,  Gh.  J.  at  Westminster,  at  the  sittings  after 
the  last  Term,  the  plaintiffs  obtained  a  verdict  for  SOOOZ.,  sabject 
to  a  reference,  by  which  an  arbitrator  was  directed  to  inquire 
what  alteration  had  taken  place  in  the  value  of  the  ship  since 
the  time  of  the  conversion.  It  appeared  that  a  person,  by  the 
name  of  St.  Barbe,  had  been  duly  appointed  an  arbitrator  for 
this  purpose,  and  that  he  died  shortly  after  such  appointment, 
without  making  his  award;  that  it  was  agreed  between  the 
parties,  that  his  partner,  Green,  should  be  appointed  in  his  stead, 
but  that  when  he  was  about  to  make  his  award,  the  defendant's 
attorney  gave  him  notice  not  to  do  so,  and  objected  to  his  being 
substituted  for  St.  Barbe.  Under  these  circumstances,  Taddy^ 
Serjt.  now  moved,  that  the  postea  might  be  delivered  to  the 
plaintiff  for  8000Z.  or  that  the  name  of  Green  might  be  inserted 
in  the  order  of  reference,  instead  of  St.  Barbe.  t 

But,  per  CuBiAM : 

Although  the  refusal  by  the  defendant's  attorney  was  contrary 

t  Burrough  and  Eichardson,  J.J.  Act,  1889,  s.  5,  the  Court  would  give 
were  absent.  effect  to  the  substitution  which  had 

X  Probably,  under  the  Arbitration      been  agreed  on. — R  C 
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to  good  faith,  we  cannot  grant  this  application — ^such  an  one  has      habpeb 

never  been  made  before.    As  the  verdict  was  subject  to  a  refer-    ^      ^' 

ence,  the  death  of  the  arbitrator,  without  having  made  his  award, 

has  the  effect  of  opening  the  cause,  and  it  may  be  re-tried.    It  is 

quite  clear,  that  judgment  cannot  be  entered  up,  or  execution 

sued  out  on  the  verdict  as  it  now  stands,  on  account  of  the  death 

of  the  arbitrator. 

Refused. 

Toddy y  Serjt.   afterwards  obtained   a  rule  nisi^  that  the        .  ^  ^ 

postea  should  be  delivered  to  the  plaintiff  for  8000Z.,  with  liberty 

to  reduce  it,  and  enter  a  verdict  for  one  shilling,  which  was 

afterwards  made 

AbsoltUe. 


GUNTEE  V.  ASTOE  and  OxHERs.f  1819. 

(4  Moore,  12—15.)  ^ov.  10. 

In  an  action  on  the  case  for  enticing  away  the  plaintiff's  servants,         r  ,..  -. 
the  measure  of  damages  is  not  to  be  ascertained  at  the  actual  loss  he 
sustained  at  the  time,  but  for  the  injury  done  him  by  causing  them  to 
leave  his  employment. 

This  was  an  action  on  the  case,  brought  by  the  plaintiff,  a 
manufacturer  of  piano-fortes,  against  the  defendants,  for  having 
enticed  away  his  workmen  from  his  manufactory,  to  go  into  their 
service.  The  declaration  charged  the  defendants  with  conspir- 
ing together  to  entice  away  his  servants.  At  the  trial  of  the 
cause  before  Dallas,  Ch.  J.  at  Guildhall,  at  the  sittings  after  the 
last  Term,  it  was  proved,  that  one  of  the  defendants  had  invited 
the  plaintiff's  servants  to  a  dinner,  where  he  proposed  taking 
them  from  the  plaintiff  at  advanced  wages,  and  induced  them  to 
sign  *an  agreement  to  that  effect ;  that  the  servants  were  not  r  ♦is  ] 
hired  by  the  plaintiff  for  a  limited  or  constant  period,  but  worked 
by  the  piece ;  and  that  they  afterwards  were  employed  by  the 
defendants.    It  was  also  proved  that  the  plaintiff  realised  about 

t  As  the  most  authoritative  deci-  333 ;  50  L.  J.  Q.  B.   305.      As  to 

sions  that  an  action  will  lie  in  such  America,  see    (following  Lumley  v. 

a  case,  and  as  to  the  extent  of  the  Oye)    Walker  v.  Croniii  (1671)    107 

principle,  see  Lumley  v.  Gye  (1853),  Mass.  555 ;  Angle  v.  St,  Paul,  dtc.  By. 

2  E.  &  B.  216;  22  L.  J.  Q.  B.  463;  Co.  (1893)  151  U.  S.  1,  13.— B.  C. 
£owen  V.  Hall  (C.  A.  1881)  6  Q.  B.  Div. 
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GuNTEB      800{.  per  annam  by  the  sale  of  his  instruments.    His  Lordship 

AsTos.       ^^8  of  opinion  that  the  plaintiff  had  fully  made  out  his  case,  and 

left  it  to  the  jury  to  ascertain  what  damages  he  had  sustained  by 

the  misconduct  of  the  defendants ;  and  they  found  a  verdict  for 

him  for  1600Z. 

LenSf  Serjt.  now  moved  for  a  new  trial,  on  the  ground  that 
the  damages  were  excessive,  as  the  jury  had  indiscriminately 
given  the  plaintiff  the  value  of  two  years  profit  arising  to  him 
from  the  sale  of  his  instruments.  He  submitted,  that  as  the  men 
worked  by  the  piece,  each  of  them  was  justified  in  leaving  the 
plaintiff  when  he  had  completed  the  work  he  had  in  hand ;  and 
that,  in  point  of  fact,  the  plaintiff  could  only  be  entitled  to  recover 
damages  for  the  half-day  that  his  workmen  accepted  the  defen- 
dant's invitation.  If  they  had  not  met  on  that  day,  this  action 
could  not  be  supported,  as  the  defendants  could  not  be  deemed 
responsible  for  employing  the  plaintiff's  servants,  when  they 
were  empowered  to  quit  his  service  on  the  completion  of  their 
work  in  hand.  Although  the  declaration  has  charged  the  defen- 
dants with  conspiring  together  to  entice  away  the  plaintiff's 
servants,  still  there  was  no  evidence  of  such  conspiracy,  and  it 
could  therefore  only  have  been  inserted  in  order  to  furnish 
matter  of  aggravation.  In  point  of  fact,  therefore,  this  is  merely 
an  action  on  the  case,  for  enticing  away  the  plaintiff's  servants ; 
and  in  Skinner  v.  GunUm,^  which  was  an  action  on  the  case 
against  three  defendants,  for  a  conspiracy  in  procuring  the 
plaintiff  to  be  maliciously  held  to  bail^  the  Court  held,  that  the 
[  *u  ]  substance  of  the  action  was  the  undue  arresting  of  *the  plaintiff, 
and  not  the  conspiracy.  So,  in  Muriel  v.  Tracy /^,  which  was  an 
action  on  the  case,  in  the  nature  of  a  conspiracy  against  four,  the 
declaration  stated,  that  the  defendants  per  conspirationem  inUr 
eo8  habitajn,  dc.  Lord  Holt  said,  that  it  being  an  action  on  the 
case,  in  the  nature  of  a  conspiracy,  all  might  be  acquitted  to  one, 
and  he  be  found  guilty,  notwithstanding  the  words  per  conspira-^ 
tionem.  Here,  therefore,  the  only  injury  the  plaintiff  has  sus- 
tained, is  the  loss  of  the  service  of  his  workmen  for  the  space  of 
half  a  day,  when  they  accepted  the  defendants'  invitation. 
t  1  Saund.  228.  }  6  Mod.  169. 
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Dallas,  Gh.  J. :  Gunteb 

I  left  it  to  the  jury  to  give  damages  commensurate  with  the  Astob. 
injury  the  plaintiff  had  sustained.  The  defendants  clandestinely 
sent  for  his  workmen,  and  having  caused  them  to  be  intoxicated, 
induced  them  to  sign  an  agreement  to  leave  him  and  come  to 
them — by  which  the  plaintiff  was  nearly,  if  not  absolutely  ruined. 
I  am  by  no  means  dissatisfied  with  the  verdict  the  jury  have 
found,  as  the  conduct  of  the  defendants,  in  point  of  fact, 
Amounted  to  an  absolute  conspiracy,  and  I  therefore  think  the 
Court  cannot  now  be  called  on  to  interfere  by  granting  a  new 
trial. 

Pabk,  J. : 

The  misconduct  of  the  defendants  in  this  case  appears  to  have 
l)een  most  gross.  It  has  been  said  that  the  plaintiff  has  only 
sustained  damage  for  the  value  of  the  half  day's  labour  of  his 
workmen,  when  they  visited  the  defendants ;  but  it  is  not  for  the 
Court  to  ascertain  the  precise  damages  he  is  entitled  to,  as  that 
was  most  properly  left  by  my  Lord  Chief  Justice  to  the  Jury. 

BuRBOUGH,  J.  was  absent. 

ElGHARDSON,  J.  : 

This  was  an  action  for  seducing  and  enticing  away  the  plain- 
tiff's servants.  The  measure  *of  damages  he  is  entitled  to  [  *i5  ] 
receive  from  the  defendants  is  not  necessarily  to  be  confined  to 
those  servants  he  might  have  in  his  employ  at  the  time  they 
were  so  enticed,  or  for  that  part  of  the  day  on  which  they 
absented  themselves  from  his  service,  but  he  is  entitled  to  recover 
damages  for  the  loss  he  sustained  by  their  leaving  him  at  that 
critical  period.  It  appears  too  that  the  defendants  combined  to 
allure  them  from  his  service,  and  I  do  not  think  the  Court  ought 
now  to  infer  that  two  years'  profit  is  too  much  for  the  plaintiff  to 
recover. 

RtUe  refused  A 

t  See  a  learned  note  by  Mr.  Serjt.      Court  in  Skinner  v.  Gunton,  although 
Williams,  1  Saund.  230  (4),  in  which      Saunders  differed  from  him. 
he  approved  of  the  judgment  of  the 
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C.  P.     HILARY  TERM. 


1820.  PEPPER    V.   GOEHAM. 

^''2:^'  (4  Moore,  148—149.) 

[148]  ^  arbitrators,  haying  proceeded  in  a  reference,  inform  the  defendant 

present  at  the  meeting,  that  they  would  suspend  their  proceedings  till 
books  of  account  had  been  refeired  to,  and  they  afterwards  make  an 
award  in  his  absence,  without  examining  such  books:  Held,  to  be  a 
good  ground  for  setting  aside  the  award. 

TADDYy  Serjt.  in  the  last  Term,  obtained  a  role  nisi^  to  set 
aside  an  award,  on  the  ground  that  the  arbitrators  having  partly 
proceeded  in  the  reference,  declared  they  could  take  no  further 
proceedings,  till  some  books  of  account  had  been  looked  into 
and  examined;  that  the  defendant,  in  consequence,  left  the 
meeting,  considering  the  proceedings  as  suspended  till  those 
books  had  been  referred  to,  but  that  the  arbitrators  afterwards 
examined  a  witness,  in  the  absence  of  the  defendant,  when  they 
determined,  that  it  was  unnecessary  to  inspect  the  books,  and 
signed  a  minute  of  their  award,  which  was  not  executed  till 
after  the  application  to  set  it  aside  had  been  made. 

[  149  ]  On  ITullock,  Serjt.  shewing  cause  this  day,  the  Court  held, 

that  at  all  events,  the  defendant  should  have  had  notice  that  it 
was  unnecessary  for  the  arbitrators  to  have  inspected  the  books, 
and  that  it  was  immaterial  whether  the  award  was  actuall}^ 
executed  before  the  application  to  set  it  aside  was  made. 

Ride  absolute. 
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AEMET  AND  Others  v.  INNES.f 

(4  Moore,  150—153.)  Jaiu21. 

On  a  policy  at  and  from  London  to  New  South  Wales,  and  from  f  150  1 
thence  to  the  ship's  loading  port  or  ports,  in  the  East  Indies  and  else- 
where, and  that  she  might  proceed  and  sail  to,  and  touch  and  stay  at, 
any  ports  or  places  whatsoever  and  wheresoever,  and  for  any  purpose 
whatsoever.  The  ship  went  from  London,  with  convicts,  to  New  South 
Wales,  where,  having  discharged  them,  she  proceeded,  in  ballast,  to 
Batavia,  where  she  took  on  board  a  quantity  of  iron,  and  discharged 
the  same  at  Sourabaya,  and  was  there  loaded  with  a  full  cargo  of  rice ; 
with  which  she  proceeded  to  the  Mauritius,  where  it  was  discovered  that 
she  had  sustained  an  injury,  and  she  was  accordingly  broken  up :  Held, 
to  be  no  deviation,  although  it  was  insisted,  that  by  the  terms  of  the 
policy  the  ship  was  only  warranted  to  go  to  her  loading  ports,  and  not 
to  trade  or  take  in  a  fresh  cargo. 

This  was  an  action  of  assumpsit^  on  a  policy  of  insurance  on 
the  ship  Friendship.  The  voyage,  at  the  head  of  the  policy, 
was  described  as,  "  at  and  from  London  to  New  South  Wales, 
and  at  and  from  thence  to  the  ship's  loading  port  or  ports,  in 
the  East  Lidies,  Persia,  China,  or  elsewhere,  forwards  and  back- 
wards, and  backwards  and  forwards,  as  well  on  the  other  side, 
as  at  and  on  this  side  the  Cape  of  Good  Hope,  in  ports  and  at 
sea,  at  all  times  and  in  all  places,  on  all  services,  until  her  safe 
arrival  at  her  final  port  of  discharge  in  Great  Britain."  And  in 
the  body  of  the  policy  was  incorporated,  that  "it  should  be 
lawful  for  the  vessel  in  the  voyage  insured,  to  proceed  and  sail 
to,  and  touch  and  stay  at,  any  port,  ports,  or  places  whatsoever 
and  wheresoever,  and  for  any  purpose  whatsoever,  without  being 
deemed  any  deviation,  and  without  prejudice  to  the  insurance." 

At  the  trial  of  the  cause  before  Dallas,  Ch.  J.  at  Guildhall, 
at  the  sittings  after  the  last  Term,  it  appeared  in  .evidence,  that 
the  vessel  went  with  convicts  from  London  to  New  South  Wales ; 
that  having  discharged  them,  she  went  from  thence  in  ballast  to 
Batavia,  where  she  took  on  board  a  quantity  of  iron  in  bars, 
which  she  discharged  at  Sourabaya,  and  was  there  loaded  with 
a  full  cargo  of  rice;  that  she  then  sailed  therewith  for  the 
Mauritius,  where  250  tons  of  rice  were  unloaded,  as  it  was 
intended  to  ship  cotton  on  freight  in  lieu  thereof ;  but  that  having 
unloaded  the  above  250  tons,  it  was  discovered  that  the  ship 

t  Cp.    Company  of  African  Mer-      Ins.  Co.  (1873)  L.  E.  8  Ex.  164. 
chanU  v.  British  and  Foreign  Marine 

R.R. — ^VOL.  XXI.  8  B 
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Abmet  had  sustained  *an  injury  in  the  previous  part  of  the  voyage^ 
iKNBB.  ^^^  ^^®  ^^^  ultimately  broken  up.  For  the  defendant,  among 
[  *161  ]  other  objections,  it  was  insisted,  that  this  was  a  deviation  from 
the  voyage  warranted  by  the  policy,  as  the  risk  insured  against 
was  only  to  the  ship's  loading  ports,  but  no  liberty  was  given  to 
trade,  unload,  or  take  in  a  fresh  cargo,  or  to  continue  to  trade 
for  any  indefinite  period.  His  Lordship,  however,  was  of 
opinion,  that  though  a  liberty  to  trade  was  not  given  by  the 
policy,  still,  that  it  embraced  sufficiently  general  and  compre- 
hensive terms  to  cover  the  voyage  in  question,  and  that  as  to 
the  period  for  which  the  voyage  was  to  be  limited,  it  must  be 
considered  a  reasonable  time ;  that  it  was  the  duty  of  the  under- 
writer to  know  the  nature  of  the  trade,  which  appeared  in  this  case 
to  be  to  go  from  port  to  port,  and  trade  or  barter  in  the  manner 
proved.    The  jury  accordingly  found  a  verdict  for  the  plaintiflFs- 

Vaughan,  Serjt.  now  moved,  that  this  verdict  might  be  set 
aside,  and  a  nonsuit  entered,  or  a  new  trial  granted,  and  insisted, 
that  by  the  terms  of  the  policy  the  vessel  was  confined  to  go 
from  New  South  Wales  to  her  loading  ports  only,  for  the  mere 
purpose  of  procuring  a  cargo,  but  that  she  was  not  entitled  to 
discharge,  barter,  or  exchange,  until  her  arrival  at  her  final  port 
of  discharge  in  Great  Britain ;  that  the  liberty  in  the  body  of 
the  policy  for  the  vessel  to  touch  and  stay  at  any  places,  for  any 
purpose,  without  being  deemed  a  deviation,  was  subordinate  to 
the  voyage  insured,  and  therefore  could  not  warrant  a  bartering 
or  trading,  unless  by  the  voyage  insured  a  liberty  had  been  given 
80  to  do ;  and  that  as  a  liberty  to  trade  had  not  been  introduced 
in  the  beginning  of  the  policy,  the  vessel  should  have  been 
restrained  to  the  ports  of  loading,  by  which  trading  would  have 
been  altogether  excluded. 

Dallas,  Gh.  J. : 
I  see  no  reason  to  differ  from  the  opinion  I  entertained  at  the 
[  *162  ]  trial.  It  was  shewn,  *that  this  mode  of  trading  was  usual  in 
voyages  of  this  description,  and  there  was  no  question  as  to  the 
unreasonableness  of  time.  By  the  terms  of  the  policy,  the  ship 
might  touch  and  stay  at  any  ports  or  places,  for  any  purpose 
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whatsoever,  without  being  deemed  a  deviation.    The  jury,  too,       Abmbt 
found  that  this  was  the  usual  course  adopted  in  voyages  of  this       ikkbs. 
nature,  and  after  the  defendant  had  failed  in  proving  the  vessel 
to  be  unseaworthy  or  overloaded,  it  was  contended,  that  the 
voyage  should  have  been  confined  to  the  ship's  loading  ports.    I 
therefore  think  this  verdict  ought  not  to  be  disturbed. 

Pare,  J. : 

Looking  at  this  policy,  the  finding  of  the  jury,  and  the  con- 
struction the  Court  ought  to  put  on  the  instrument,  I  concur 
with  my  Lord  Chief  Justice,  in  thinking  that  this  verdict  ought 
not  to  be  disturbed.  The  terms  contained  in  the  policy  cannot 
be  more  general  or  extensive.  The  voyage  insured  against  is 
from  London  and  back.  Policies  generally  vary  in  their  terms, 
and  it  is  seldom  that  two  are  precisely  alike.  But  here,  the 
vessel  might  sail  to,  and  touch  and  stay  at  any  ports  or  places 
whatsoever,  and  for  any  purpose  whatsoever.  Is  not  trading  a 
purpose  ?  If  an  underwriter  enter  into  a  contract  of  this  de- 
scription, it  is  his  own  fault,  and  he  does  it  at  his  own  peril. 
If  the  vessel  had  touched  at  too  many  places,  or  staid  an 
unreasonable  time,  it  would  have  been  a  question  for  the  jury ; 
but  they  found,  that  she  pursued  no  unusual  course  in  a  voyage 
of  this  description. 

BURBOUGH,  J. : 

I  think  it  quite  clear,  that  this  must  be  considered  as  one 
voyage,  and  that  from  the  general  terms  contained  in  the  policy, 
the  vessel  might  go  where  she  pleased,  and  for  any  purpose  that 
might  be  thought  proper. 

BiGHABDSON,  J.  :  [  1^  ] 

I  am  of  the  same  opinion.    The  vessel  was  not  confined  to 

go  from  New  South  Wales  to  her  loading  ports;   for  by  the 

general  terms  mentioned  in  the  policy,  she  might  go  to  any 

other  ports,  and  for  any  purpose  whatsoever,  without  being 

deemed  a  deviation.    It  appears  too  that  she  took  in  some 

portion  of  loading  at  all  the  ports  she  touched  at  in  the  progress 

of  her  voyage,  which  was  from  London  and  back. 

Eule  refused. 

8  B  2 
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1820,  AETON  AND  DOWSON  v.  BOOTH. 

^!ilJ'  (4  Moore,  192—195.) 

[  192  ]  If  one  of  two  plaintiffs  release  a  defendant  after  action  brought, 

without  the  consent  of  the  other,  the  Court  will  not  set  aside  such 
release  unless  fraud  be  clearly  e8tablished.t 

The  plaintiflfs  were  in  partnership  from  1814  to  1816,  which 
in  the  latter  year  was  dissolved,  and  by  the  terms  of  the  partner- 
ship deed,  Arton  was  to  receive  and  pay  all  debts  due  to  and 
from  the  partnership,  and  Dowson  was  not  to  interfere.  The 
defendant,  previous  to  the  dissolution,  was  indebted  to  both  the 
plaintiffs  in  8Z.  for  work  done  by  them,  and  was  afterwards 
informed  by  Arton  that  he  alone  was  entitled  to  receive  the 
money  according  to  the  terms  of  the  partnership.  In  the  month 
of  September  following,  Arton  requested  him  to  pay  the  sum  in 
question,  which  he  refused,  when  an  action  was  brought  against 
him  in  the  names  of  both  the  plaintiffs,  to  which  he  pleaded  a 
release  from  Dowson. 

Blosset,  Serjt.  on  a  former  day  in  this  Term,  had  obtained 
a  rule  nm,  that  this  plea  might  be  set  aside,  and  the  release  be 
delivered  up  to  be  cancelled,  on  the  ground  that  it  was  founded 
on  fraud,  and  given  coUusively  by  Dowson  to  the  defendant, 
without  the  knowledge  or  concurrence  of  Arton,  who  alone  was 
entitled  to  receive  the  money  under  the  deed  of  dissolution. 
He  relied  on  the  case  of  Legh  v.  Legh,  I  where  the  obligor  of  a 
bond,  after  notice  of  its  being  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  brought  by  the  assignee  in 
the  name  of  the  obligee,  the  Court  set  the  plea  aside,  and 
BuLLEB,  J.  there  said,  ''there  are  many  cases  in  which  the 
Court  have  set  aside  a  release  given  to  prejudice  the  real  plain- 
tiff, and  if  the  release  be  fraudulent,  the  Court  will  attend  to  the 
application."  And  Eyre,  Ch.  J.  observed,  that  "  the  Court  had 
[  «193  ]  in  many  cases  refused  to  allow  a  party  to  take  *his  legal  advan- 
tage, where  it  had  appeared  to  be  against  good  faith."    He  also 

t  Accord.  Phillips  v.  d'ageU  (1843)      291.— B.  C. 
11  M.  &  W.84;  Rawstome  v.  Qandell         \  18  E.  E.  520,  n.  (1  Bos.  &  P. 
(1846)  15  M.  &  W.  304;  15  L.  J.  Ex.      447). 
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cited  Payne  v.  Rogers ^\  and  the  dictum  of  Lord  Holt,!  Abton 
where  he  said,  that  ''  in  ejectment  where  the  plaintiff  is  a  mere  booth. 
nominal  person  and  trustee  for  the  lessor,  if  he  release  the 
action  he  may  be  committed  for  a  contempt."  So  in  MounU 
Stephen  v.  Brooke ^^  a  plea  puis  darrein  continuance  of  release 
by  one  of  several  plaintiffs  was  set  aside  without  costs,  on  terms 
of  indemnity,  against  costs  being  given  to  the  plaintiffs,  who 
had  released  the  action,  though  the  consent  of  such  plaintiff 
had  not  been  obtained  before  action  brought,  it  appearing  that 
no  consideration  had  been  given  for  the  release,  and  that  the 
plaintiffs  sued,  as  trustees,  for  the  creditors  of  an  insolvent 
person.  In  Doe  d.  Locke  v.  FranklinyW  where  a  landlord 
defrayed  the  costs  of  defending  an  action  of  ejectment  in  the 
name  of  an  illiterate  tenant,  who  afterwards  gave  a  retraxit  of 
the  plea  and  confession  of  the  action,  the  Court  set  aside  the 
retraxit  and  cognovit,  and  let  in  the  landlord  to  defend  the  action. 
So  in  Hickey  v.  Burt  IT  it  was  held,  that  where  a  lessor,  with 
the  permission  of  a  bailiff,  who  had  made  for  her  a  distress  for 
rent,  commenced  in  the  bailiff's  name  an  action  against  the 
sheriff,  for  taking  insufficient  pledges ;  and  the  bailiff  afterwards, 
without  the  lessor's  privity,  released  to  the  sheriff,  the  Court  set 
aside  the  release,  and  a  plea  thereof  puis  darrein  continuance. 
Although  in  Jones  v.  Herbert  \\  this  Court  held,  that  they 
would  control  the  legal  power  of  a  co-plaintiff  to  release  puis 
darrein  continuance ^  on  a  suggestion  that  the  other  plaintiff  was 
the  party  beneficially  interested,  on  a  very  strong  case  of  fraud 
only,  and  not  otherwise :  still  however,  if  that  case  be  looked  at, 
it  will  be  seen  that  the  affidavits  put  in  by  the  defendant  were  a 
sufficient  answer  to  the  application. 

Lens,  Serjt.  now  shewed  cause :  [  194  ] 

The  cases  cited  were  inapplicable  to  the  present.  The  plain- 
tiffs were  in  partnership  at  the  time  the  defendant's  debt  was 
contracted,  and  he  paid  the  amount  to  one  of  them,  who  was 
authorised  to  receive  it.    Legh  v.  Legh  and  Payne  v.  Rogers 

t  Doug.  407.  II  7  Taunt.  9. 

X  1  Salk.  260.  f  17  R.  R.  440  (7  Taunt.  48). 

§  1  Ghitty's  Eep.  390.  ft  18  R-  B.  ^20  (7  Taunt.  421). 
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abtoh  were  bottomed  in  fraud  and  collusion ;  here,  however,  there  was 
Booth,  t^o  fraud ;  and  in  Jones  v.  Herbert  the  Court  said,  that  where  a 
co-plaintiff  is  by  law  competent  to  give  a  release,  and  they  were 
called  upon  to  set  it  aside  against  the  law,  on  the  ground  of 
fraud,  the  plaintiff  applying  must  make  out  a  very  strong  case 
of  fraud.  That  case  is  decisive  of  the  present,  and  therefore 
the  release  given  by  Dowson  to  the  defendant  is  good. 

Blosset,  Serjt.  in  support  of  his  rule,  was  stopped  by  the 
Court. 

Dallas,  Ch.  J. : 

From  the  facts  of  this  case,  I  am  of  opinion  that  the  release 
cannot  be  set  aside.  The  defendant,  previous  to  the  partner- 
ship of  the  plaintiffs,  dealt  with  Dowson  alone,  afterwards  with 
him  and  Arton,  and  after  the  partnership  was  dissolved;  both  of 
them  applied  to  him  for  payment.  An  action  was  brought  by 
both  in  the  month  of  September,  pending  which  Dowson  gave  a 
release  to  the  defendant,  without  the  knowledge  of  Arton ;  this 
was  not  fraudulent  per  se,  and  it  appears  that  the  defendant  on 
receiving  the  release  paid  Dowson  the  sum  due  to  him  and  his 
partner.  It  is  quite  clear  that  one  plaintiff  may  release  a  cause 
of  action  brought  by  two,  and  therefore  the  Courts  have  laid  it 
down  as  a  leading  principle,  that  a  release  may  be  set  aside  if 
there  be  fraud  between  the  parties,  but  that  the  party  applying 
must  make  out  a  very  strong  case  of  fraud.  The  defendant  here 
knew  that  the  plaintiffs  were  partners,  and  the  action  was 
brought  in  the  names  of  both.  The  defendant  could  not  then 
know  that  Arton  alone  was  to  receive  the  money  under  the  deed 
of  dissolution.  Dowson  afterwards  applied  to  the  defendant  for 
[•196]  *payment,  and  he  was  fully  competent  to  settle  the  account. 
There  seems  to  have  been  neither  fraud  nor  collusion  between 
Dowson  and  the  defendant,  nor  is  there  any  reason  to  say,  that 
any  fraud  existed  between  Dowson  and  his  partner ;  though  his 
giving  the  release  might  be  improper,  still  it  is  not  fraudulent, 
and  although  the  defendant  was  thereby  discharged  from  the 
payment  of  costs,  still  it  would  not  amount  to  a  fraud,  as 
against  Arton.    It  is  clear  that  a  release  may  be  set  aside. 
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though  it  be  apparently  good,  but  fraud  must  first  be  proved  abton 
against  it,  and  I  am  therefore  of  opinion  that  this  plea  must  booth. 
stand. 

Park,  J. : 

I  am  of  the  same  opinion.  In  all  the  cases  from  Legh  v. 
Legh  to  Jones  v.  Herbert  this  Court  has  refused  to  interfere  to 
set  aside  instruments  of  this  description,  unless  fraud  be  clearly 
established,  and  such  fraud  cannot  be  inferred,  but  must  be 
manifestly  apparent. 

BuRBOUGH  and  Bichabdson,  JJ.  concurring, 

Rule  discharged. 


744  [B.B, 
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1819.  EOOTH  V.  QUIN  and  JANNEY. 

AprUdO.  (7  -p^^^  193—203.) 

[  193  ]  ^  partnership  firm  may  protect  themselves  from  liability  to  pay  bills 

accepted  by  one  in  the  name  of  all  the  firm,  by  notice  by  public  adver- 
tisement in  newspapers,  proved  to  have  been  received  by  lie  payee  and 
indorsees,  that  the  partnership  is  dissolved;  although  the  dissolution 
has  not  appeared  in  the  Gazette;  and  that  even  where  the  partnership  is 
for  a  stipulated  continuing  term,  dissoluble  only  on  certain  conditions, 
which  have  not  been  performed;  so  that  it  is  doubtful  whether  the 
partnership  continued  to  exist  in  point  of  law  or  not;  and  although 
there  was  no  special  contract  among  themselves,  that  the  firm  was  not 
to  be  liable  for  the  acts  of  individual  partners. 

In  an  action  against  other  partners  on  a  bUl  accepted  by  one  in  the 
name  of  the  firm,  the  admissions  in  his  answer  filed  to  a  bill  in  equity 
against  him,  are  not  admissible  in  evidence  against  the  rest. 

If  the  plaintiff,  in  such  an  action,  be  an  indorseoi  the  defendants  must 
shew  that  the  payee  had  notice  of  the  resolution  of  the  rest  of  the  firm  to 
dissolve  the  partnership,  and  be  no  longer  answerable  for  any  such  bills : 
and  if  that  be  not  done,  it  is  not  sufficient  to  prove  that  the  indorsee  had 
notice,  for  he  is  entitled  to  avail  himself  of  any  circumstance  which 
would  operate  in  favour  of  the  payee. 

Tms  was  an  action  by  the  indorsee  against  the  defendants 
as  acceptors  of  two  bills  of  exc^iange,  dated  the  6th  January^ 
1814.  The  defendant  Qoin  had  suffered  judgment  to  go  by 
default.  Janney  pleaded  the  general  issue.  On  the  trial  at  the 
sittings  after  Trinity  Term,  1816,  before  Richards,  B.  a  verdict 
was  found  for  the  plaintiff  for  the  amount  of  both  bills,  subject 
to  the  opinion  of  the  Court  on  the  following  case : 

The  defendants  carried  on  business  as  cotton  manufacturers 
at  Manchester,  in  co-partnership,  for  several  years,  before  the 
bills  in  question  were  drawn.  The  bills  were  accepted  by  the 
defendant  Quin,  in  the  co-partnership  name,  and  indorsed  to 
the  plaintiff.  The  partnership  between  the  defendants  com- 
menced in  the  month  of  February,  1808.  There  was  no  written 
agreement  between  them  as  to  the  duration  of  the  partnership ; 
but  the  terms  upon  which  they  began,  and  agreed  to  carry  it 
[  *]94  ]      on,  were,  that  it  should  be  for  the  *term  of  five  years  certain. 
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and  for  such  further  time  as  they  should  agree  upon ;  and  that  Booth 
if  either  party  should,  after  the  expiration  of  the  said  term  of  quJh. 
five  years,  be  desirous  of  withdrawing  himself  from  the  concern, 
he  might  do  so  upon  giving  six  months'  notice  of  such  his 
intention  to  the  other  party,  or  forfeiting  the  sum  of  200Z.  The 
capital  to  be  advanced  by  Janney  was  6002.  and  by  Quin  8002. 
and  each  was  to  have  an  equal  moiety  of  the  profits,  and  the 
said  sums  were  actually  advanced. 

On  the  5th  June,  1818,  the  defendant  Janney,  who  wished 
the  partnership  to  be  put  an  end  to,  caused  to  be  inserted  in 
three  of  the  Manchester  papers  this  advertisement.  ''  The 
partnership  heretofore  subsisting  between  James  Quin  and  Joseph 
Janney,  both  of  Manchester,  in  the  county  of  Lancaster,  manu- 
facturers and  merchants,  under  the  firm  of  Quin  and  Janney, 
is  this  day  dissolved."  Several  copies  of  these  newspapers  were 
taken  at  a  news  room,  where  the  plaintiff  was  very  much  in 
the  habit  of  reading  the  public  papers.  The  plaintiff,  on  or 
about  the  5th  of  June,  1818,  received  a  circular  letter,  dated 
4th  June,  addressed  to  him  by  Janney,  in  these  words  :  "  The 
partnership  heretofore  subsisting  between  Mr.  James  Quin 
and  myself,  as  manufacturers  and  merchants,  under  the  firm 
of  Quin  and  Janney,  was  this  day  dissolved.  I  have  to  request 
you  will  not  sell  any  goods  on  the  credit  of  the  above  part- 
nership, as  I  shall  not  be  answerable  for  any  debts  which 
from  henceforth  may  be  contracted  in  the  ^partnership  name,  [  *195  ] 
or  on  the  partnership  credit."  The  defendant  Janney  also 
about  the  same  time  sent  a  notice  of  the  dissolution  of  the  co- 
partnership, signed  by  himself,  to  the  London  Gazette  office, 
to  be  inserted  in  the  London  Gazette ;  but  the  person  who  had 
the  conducting  of  the  London  Gazette  refused  to  insert  it,  as 
it  was  not  signed  by  the  defendant  Quin. 

No  notice  was  given  by  the  defendant  Janney  to  the  defendant 
Quin,  of  his  intention  to  withdraw  himself  from  the  said  partner- 
ship six  months  before  the  said  4th  day  of  June,  nor  did  it 
appear  that  any  notice  at  all  was  given  by  the  defendant  Janney 
to  the  defendant  Quin,  of  such  intention :  nor  did  the  defendant 
Janney  pay  the  said  sum  or  penalty  of  2002.  to  the  defendant 
Quin*    The  defendant  Quin,  after  the  4th  of  June,  1813,  con- 


^ 
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Booth  tinned  to  trade,  using  the  firm  of  Qoin  and  Janney,  and  the 
QuiH.  hill  for  1602.  was  accepted  by  him  in  that  name,  after  the  said 
4th  day  of  Jane,  1818.  The  plaintiff's  answer  read  on  the 
trial  by  the  defendant,  stated  that  the  plaintiff  had  been  informed 
and  believed  that  the  bill  was  drawn  in  payment  of  a  debt  due 
from  the  defendant  before  the  said  4th  of  June,  1818,  to  William 
Eirkpatrick  (the  drawer,  payee,  and  indorser).  Both  the  bills 
were  fairly  indorsed  to  the  plaintiff,  for  a  full  and  valuable  con- 
sideration, and  without  any  collusion  with  the  defendant  Quin. 
When  the  defendants  had  closed  their  case,  the  plaintiff,  who 
[  'ise  ]  at  first  made  out  a  privut  facie  case  *only  on  the  bills,  offered, 
in  evidence,  a  bill  in  Chancery,  filed  by  the  defendant  Janney, 
against  the  defendant  Quin  and  the  plaintiff,  and  the  defendant 
Quin*s  answer  thereto.  The  admissibility  of  this  answer  in 
evidence  was  objected  to  by  the  defendant  Janney,  who  defended 
separately.  That  answer,  amongst  other  matters,  stated,  that 
the  defendant  Quin  refused  a  proposal  by  the  defendant  Janney, 
to  dissolve  the  partnership,  unless  all  the  co-partnership  accounts 
were  adjusted  by  reference  to  an  accountant;  and  thereupon 
the  said  defendant  Janney  took  upon  himself  to  attempt  to  put 
an  end  to  it ;  and  on  the  2nd  of  June,  1818,  entered  the  partner- 
ship warehouse  during  the  night,  and  took  away  the  books  and 
accounts,  and  the  stock  and  utensils  of  the  trade,  and  sold  the 
same,  no  part  of  the  proceeds  of  which  he  had  paid  to  the 
defendant  Quin,  and  inserted  the  said  notice  in  the  newspapers, 
and  sent  the  circulars  above  mentioned :  that  in  the  month  of 
March,  1818,  the  defendant  Quin  gave  the  defendant  Janney 
120^  to  pay  part  of  the  debt  due  to  Kirkpatrick,  which  debt  was 
due  in  May,  1812,  for  goods  sold,  and  for  which  the  above 
mentioned  bill  of  IBOL  was  given  in  payment,  but  that  such  sum 
was  appropriated  by  the  said  defendant  Janney,  to  his  own  use 
that  since  June,  1818,  the  defendant  Quin  had  carried  on  trade 
under  the  firm  of  Quin  and  Janney,  for  the  benefit  of  the  said 
partnership,  not  conceiving  the  same  to  have  been  regularly 
dissolved,  and  that  a  debt  of  1891.  was  contracted  after  the  4th 
[  ♦iQ?  ]  of  June,  1813,  that  is  to  say,  in  January,  *1814,  with  William 
Carson  (the  drawer,  payee,  and  indorser  of  the  other  bill),  for 
goods  sold  by  him  in  January,  1814,  for  the  use  of  the  business. 
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i^hich  the  defendant  Quin  carried  on  for  the  benefit  of  the  said  Booth 
partnership,  in  the  partnership  name ;  for  which  debt  the  above-  qx^k. 
mentioned  bill  of  1892.  was  accepted  by  the  defendant  Qoin 
in  the  partnership  name,  and  that  the  said  bills  were  not  indorsed 
to  the  said  plaintiff,  in  order  to  enable  him  to  obtain  payment, 
and  that  there  was  no  collusion  between  the  plaintiff  and  the 
defendant  Quin,  in  respect  thereof. 

The  first  question  for  the  opinion  of  the  Court  was,  whether  the 
Answer  was  admissible  evidence  of  the  facts  therein  contained,  or 
any  of  them.  If  the  Court  should  be  of  opinion  that  it  was,  then 
such  facts  were  to  be  considered  as  part  of  this  case,  and  a  copy 
of  the  said  bill  and  answer  might  be  referred  to  by  either  party. 
If  not,  they  were  to  be  rejected. 

The  second  question  was,  whether  the  plaintiff  was  entitled  to 
recover  in  respect  of  both  or  either  of  the  bills.  The  verdict,  in 
that  case,  to  be  entered  accordingly  for  the  plaintiff,  on  both 
or  either  of  the  bills— otherwise  for  the  defendant,  in  the  same 
manner. 

The  case  was  first  argued  in  Hilary  Term,  1818,  but  Wood,        1818. 
B.   having,   on  that  occasion,  noticed   that   the   special  case       ^^'^ 
was  defective,  in  not   stating  a  very  material    fact,  namely, 
whether  *the  payee  had  had  notice  of  the  matters  now  urged      [  'i^s  ] 
against  the  liability  of  the  partners ;  for  if  he  had  not,  the 
indorsee  would  be  entitled  to  avail  himself  of  any  circumstance 
which  might  have  been  used  on  behalf  of  the  original  payee  :  the 
case  was  therefore  sent  back  to  be  amended  in  that  respect :  and 
it  now  came  on  again  to  be  argued  upon  the  questions  raised  by 
the  state  of  facts. 

Parke,  in  support  of  the  verdict,  contended,  first,  that  the 
admissions  in  the  answer  of  the  defendant  Quin,  were  admissible 
in  evidence  against  the  defendant  Janney,  in  this  case,  citing  the 
authority  of  Grant  v.  Jack807i,\  where  Lord  Kbnyon  held,  that 
although  the  answer  of  a  defendant  in  that  case  was  not  admis- 
sible to  prove  the  partnership,  yet  when  once  a  partnership  was 
established,  the  admission  of  one  would  bind  all,  and  that 
because  when  the  answer  was  put  in,  the  defendant  was  equally 

1 1  Peake,  268. 
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Booth  liable  with  the  others ;  and  he  also  cited  the  case  of  Wood  and 
Qra.  others,  assignees  of  Hmsey  v.  Braddock,\  on  the  same  point, 
where  it  was  determined,  that  an  admission,  made  by  a  partner 
after  the  dissolution  of  the  partnership,  concerning  joint 
contracts  made  during  the  existence  of  it,  concludes  the  other 
partners,  but 

The  Court  intimating  that  they  were  against  him  on  that  part 
of  the  case,  for  that  it  was  a  rule  in  equity  not  to  receive  the 
answer  of  one  party  against  another,  under  such  circumstances,. 
[  •ISQ  ]      ♦called  on  him  to  support  his  verdict  on  the  other  ground. 

He  then  submitted,  that  Janney,  as  the  partner  of  Quin,  waa 
bound  by  the  acts  of  the  latter  during  the  subsistence  of  the 
partnership ;  that  the  partnership  between  them  was  subsisting 
in  point  of  law,  at  the  time  when  the  bills  were  drawn,  it  not 
having  been  regularly  or  effectually  dissolved ;  that  it  was  not  in 
the  power  of  one  partner,  where  there  was  a  permanent  partner- 
ship established  by  agreement  for  a  given  period,  or  as  in  thi& 
case  dissoluble  only  on  certain  terms  and  conditions  which  had 
not  been  observed  and  complied  with  (for  six  months'  notice 
had  not  been  given,  nor  had  the  200Z.  been  paid)  to  dissolve 
such  a  contract  by  mere  notice  of  its  dissolution,  or  thus  to 
discharge  himself  of  all  the  legal  liabilities  inseparable  from  his 
legal  character. 

On  the  principle  of  partnership  obligations  with  respect  to 
third  persons,  and  the  power  of  one  of  several  partners  to  bind 
the  rest,  he  cited  the  case  of  Peacock  v.  Peacock^X  where  the 
Lord  Chancellor  took  a  distinction  between  such  partnerships 
as  are  of  definite,  and  such  as  are  of  indefinite  duration, 
observing,  that  where  partners  are  not  under  agreement  for  any 
precise  period,  they  may  dissolve  at  any  time,  subject  only  to  the 
proper  accounts,  the  converse  of  which  must  be,  that  where  there 
[  *200  ]  be  such  an  agreement,  the  partnership  ♦cannot  be  so  dissolved  ; 
and  the  same  proposition  was  laid  down  by  the  Mastbb  of  th£ 
Bolls  in  the  case  of  Featherstonhatigh  v.  Fentvick,^ 

t  9  E.  E.  711  (1  Taunt.  104).  see  note  10  B.  B.  138. 

J  10  E.  E.  138  (16  Ves.  49),  and  §  11  R  E.  77  (17  Ves.  298). 


TOL.xxi.]         1819.    EX,    7  PEICE,  200—201.  749 

(Wood,  B.  enquired  if  it  was  meant  to  be  contended  that  a  Booth 
partner  was  bo  inextricably  bound  by  his  articles  as  to  have  no  quib. 
means  of  freeing  himself  by  notice  or  otherwise,  from  the  engage- 
ments of  an  improvident  member  of  the  firm  ;  in  answer  to  which 
it  was  submitted,  that  he  would  generally  be  so  involved  as  a 
partner,  unless  protected  by  the  special  terms  of  his  original 
engagement,  and  notice  were  given  to  the  public.) 

Littledale,  contra,  insisted,  that  the  partnership  in  the 
present  case  had  been  dissolved,  by  what  had  passed  between  the 
parties,  and  that  the  defendant  Quin  had  no  right  or  power  at 
the  time  when  he  accepted  the  bill  in  question,  to  charge  the 
other  defendant. 

The  Court  suggested  here,  that  from  the  shape  which  the 
question  had  assumed,  it  should  be  argued  as  if  it  were  (admitting 
the  continuance  of  the  partnership)  whether  the  defendant 
Janney  could  protect  himself  from  debts  incurred  by  the  acts  of 
Quin,  by  the  notice  which  he  had  given,  that  he  would  not  be 
answerable  for  any  debts  contracted  in  the  partnership  name. 

It  was  then  submitted,  that  he  was  protected  by  such  notice,  [  201  ] 
and  that  the  point  had  been  already  decided  by  recent  cases. 
In  Lord  GaUway  v.  Mathew  and  Smith8on,\  it  was  held  by 
Lord  EiiLENBOROUOH,  that  the  authority  of  a  partner  to  draw 
bills  was  only  an  implied  authority,  and  not  essential  to  a 
partnership;  and  that  that  implication  might  be  rebutted  by 
notice  being  shewn  to  have  reached  the  person  taking  such  bills 
that  the  firm  did  not  authorise  individual  partners  to  draw 
in  the  name  of  the  whole,  and  on  that  ground  the  Court  pro- 
ceeded in  refusing  the  rule.  So  also  was  it  in  the  case  of  Willis 
V.  Dyson.l 

t  10  R.  E.  289  (1  Camp.  403;  10  %  1  Starkie,  164.§ 

East,  264). 

§  The  Court  took  occasion  to  ob-  authority  cited  might  stand  in  their 

«erve,  that  it  was  with  much  reluc-  estimation ;  and  expressed  a  desire 

tance  they  received  determinations  that  the  citing  such  cases  might  be 

At  Nisi  Prius,  on  questions  brought  discontinued,  on  occasiona  requiring 

before   them    for   more    deliberate  more  elaborate  research. 
<X)nsidt ration,    however    high     the 
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Boora  Parke,  in  reply,  relied  on  the  fact  that  the  present  partner- 

QuiN.  ship  was  not  for  a  limited  time,  or  determinable  at  pleasure,  but 
for  a  definite  period,  and  to  continue  with  all  its  legal  conse* 
quences  till  certain  acts  were  done  by  such  of  the  partners  aa 
might  wish  to  dissolve  it :  and  he  insisted,  that  until  that  time 
they  would  all  be  necessarily  liable  to  the  responsibilities  inci- 
[  **^02  ]  dent  to  such  an  engagement,  and  on  that  he  submitted  ^the 
distinction  was  founded,  which  took  this  case  out  of  the  principle 
of  the  determinations  which  had  been  cited ;  for  that  it  does  not 
appear  from  the  reports  of  those  cases,  what  was  the  nature  of 
the  partnerships  there,  as  whether  their  dissolution  had  been 
made  to  be  subject  to  certain  conditions,  or  whether  they  were 
for  a  limited  term,  or  to  depend  wholly  on  the  will  of  the  parties — 
that  from  all  that  appeared,  they  were  most  probably  of  the 
latter  description :  and  the  determinations  in  those  cases,  he 
observed,  seemed  to  be  grounded  on  an  assumption  of  fraud  and 
collusion  between  the  partners,  whereas  in  the  present  case  such 
an  inference  was  expressly  negatived  by  the  finding  of  the  jury. 
So  that  there  was  as  yet  no  decision  on  the  point  applying  to  the 
present  case,  which  was  one  requiring  from  its  importance  and 
frequency,  most  mature  consideration,  as  seriously  affecting  the 
daily  transactions  of  mercantile  people. 

BicHABDS,  C.  B.  (having  read  the  material  parts  of  the  case  of 
Lord  Gallway  v.  Mathew) : 

It  appears  from  that  case  that  Lord  Gallway  gave  Mathew  his 
acceptance  as  a  loan :  and  that  it  was  done  at  some  personal 
risk ;  which,  although  not  adverted  to  in  the  judgment  of  the 
Court,  is  certainly,  as  reported  in  the  printed  case,  a  very 
material  feature  in  the  circumstances.  Lord  Ellenbobouoh's 
judgment  is,  however,  delivered  in  very  general  terms,  and 
deserves  serious  consideration.  This  is  undoubtedly  a  question 
[  *203  ]  of  vital  importance  to  the  commercial  *world,  and  therefore  the 
Court  think  that  there  ought  to  be  a  new  trial,  on  which  occasion 
a  bill  of  exceptions  may  be  tendered,  or  some  other  course 
adopted  which  may  carry  the  question  further,  that  it  may  receive 
the  most  solemn  decision. 
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Per  Curiam  :  There  must  be  an  order  for  a  Booth 

New  trials  on  payment  of  costs.  Quin. 

The  Court  were  all  clearly  of  opinion  that  the  answer  of  Quin, 
which  had  been  tendered  in  evidence,  was  not  admissible  as 
against  Janney. 

KIRKBANK  and  Others  v.  HUDSON  and  Others,         i819. 
AND  THE  ATTORNEY-GENEEAL.t  j^^il' 

(7  Price,  212—222.)  

A  gift  of  the  residue  of  a  testator's  personal  estate  to  trustees  for  the       Chan^r, 
perpetual  endowment  and  maintenance  of  a  school,  would  be  a  valid        [  212  ] 
bequest,  and  not  within  the  Statute  of  Mortmain. 

But  if  after  such  completed  bequest,  the  testator  goes  on  to  recommend 
the  trustees  to  collect  the  residue,  and  lay  it  out  at  a  conyenient  time  in 
the  purchase  of  freehold  lands,  &c,  for  that  purpose,  it  comes  within 
the  statute,  because  the  word  "recommend"  is  imperative  on  the 
trustees,  and  leaves  them  no  disa'etion,  but  raises  a  trust,  which  must 
be  carried  into  execution,  unless  there  be  in  some  other  part  of  the 
will  an  express  option  given  to  them  in  terms  so  to  lay  out  the  money, 
or  not,  in  their  discretion. 

The  plaintiffs,  the  next  of  kin  of  the  testator,  filed  this  bill  to 
obtain  a  declaration  by  the  Court  *that  the  following  gift  and      [  •213  ] 
bequest  in  the  will  of  Richard  Dickinson,  was  void,  and  for  an 
account  and  distribution. 

The  testator  (having  by  his  will  given  to  the  defendants 
Thomas  and  Samuel  Hudson,  all  such  freehold  and  other  mes- 
suages, lands,  &c.  as  were  vested  in  him  by  way  of  mortgage, 
for  the  purpose  of  enabling  them  to  reconvey)  gave  and  be- 
queathed (after  payment  of  all  his  debts,  legacies,  and  funeral 
expenses,  &c.)  the  residue  in  these  words  :  "  I  give  and  bequeath 
all  the  rest  of  my  monies,  goods,  effects,  and  personal  estate 
whatsoever,  to  be  a  perpetual  endowment  or  maintenance  for 
two  schools :  "  (naming  them)  and  he  appointed  the  said  Thomas 
and  Samuel  Hudson  (the  trustees)  and  the  survivor  of  them, 
and  the  rectors  for  the  time  being  of  the  parishes  in  which  the 
schools  were,  and  their  successors,  for  ever,  patrons  of  such 
schools,  with  certain  directions  as  to  their  conduct."  Then, 
after  giving  his  library  of  books,  and  his  book-cases,  to  the  two 

+  In  re  Hamilton^  Trench  v.  Hamil-  case  Mnlim  v.  Keighley,  2  B.  B.  229, 
im,  '95,  2  Ch.  370,  0.  A.,  in  which      was  not  followed.— F.  P. 


75«  1819.    EX.    7  PRICE,  218—215.  [b.b. 

EiRKBAKK  schools,  he  proceeds  thus :  "  And  I  recommend  that  at  a  con- 
Hudson,  venient  time  my  money  shall  be  collected  together,  and  laid  oat 
in  the  purchase  of  a  freehold  messuage  and  tenement  or  lands 
which  are  freehold,  to  be  a  perpetual  endowment  for  the  two 
schools,  by  an  equal  portion  to  each  of  the  schoolmasters  in 
every  year,  after  all  incidental  expensea  are  paid ;  provided,  and 
my  will  is,  that  my  estate  and  effects  so  vested  in  trust  shall  be 
suffered  to  accumulate  until  the  annual  proceeds  shall  amount 
to  lOOL  per  annum  for  each  schoolmaster,  and  then  the  not 
[  ^214  ]  annual  ^proceeds  shall  be  applied  for  the  endowment  of  the 
said  two  schools  as  aforesaid." 

Jervis  and  Simons,  for  the  plaintiffs,  insisted,  -that  this 

bequest  was  a  devise  of  money  &c.  to  be  laid  out  in  land  within 

the  9th  of  Geo.  II.  c.  86;  for  that  the  word  "recommend," 

used  in  the  will,  was  imperative  upon  the  trustees,  und  created 

a  trust  which  must  be  executed ;  and  that  principle  was  fully 

established  in  Pierson  v.  Garnet  A     In  Malim  v.  KeigUley^X  it 

was  decided,  that  the  word  "  recommend  "  indicated  desire,  and 

was  even  stronger  than  the  word  "  request,"  and  that  it  excluded 

discretion.     They  also  submitted,  that  words  apparently  giving 

trustees  a  discretion  to  lay  out  the  money  in  land  or  not,  would 

not  protect  a  bequest  from  the  operation  of  the   Statute  of 

Mortmain,  as  was  decided  in  the  case  of  Grieves  v.  Case,%  where 

the  bequest  was  of  6002.  to  be  laid  out  in  lands,  &c.  and  till  an 

eligible  purchase  could  be  made  to  be  placed  out  at  interest, 

which  was  held  to  be  void,  on  the  ground  that  it  was  a  devise  of 

land,  because  the  trustees  must  have  laid  out  the  money  in  land. 

And  they  cited  further  Clvapman  v.  Broicn^W  and  the  Attorney 

General  v.  Daiies,%  with  the  other  cases  therein  referred  to,  as 

additional  authorities  to  the  same  effect.     The  case  of  Grimmett 

[•215  ]       V.  Grrim7;u?«,tt  which  they  assumed  would  *be  relied  on  by  the 

defendants,  they  submitted,  had  been  subsequently  over-ruled 

by  the  cases  of  English  v.  Ord,n   Grieves  v.  Case^  and  other 

subsequent  decisions. 

t  2  Br.  C.  C.  38.  1[  7  E.  B.  295 '(9  Ves.  535). 

t  2  E.  K.  229  (2  Ves.  333,  529).  ft  Ambler,  210. 

§  4  Br.  C.  C.  67 ;  1  Vee.  jun.  548.  XX  Highmore  on  Charitable  Usee, 

l|  5  E.  E.  351  (6  Ves.  404).  p.  82. 
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Martin  and  Lynch,  for  the  trustees,  and  Raithhy  for  the  Kibkbank 
Attorney-General,  contended,  that  the  word  "  recommend,"  as  Hudson. 
used  in  the  present  will,  was  not  imperative,  but  that  the  testator  *  ApHi  23. 
obviously  meant  to  give  his  trustees  a  discretionary  power,  for 
that  in  this  case  there  existed  a  distinction  from  all  those  cited, 
the  testator  having  first  given  the  residue  of  his  personal  estate 
absolutely^  to  the  charity :  then  he  recommends  them,  in  the 
way  of  -advice,'  to  lay  out  the  money  to  be  collected  in  land,  for 
the  benefit  of  the  charity ;  but  he  does  not  thereby  imperatively 
impose  on  them  a  duty  to  discharge  in  so  doing,  or  in  effect 
create  a  positive  trust,  which  must  necessarily  be  executed :  and 
whenever  trustees  may,  by  exercising  a  discretionary  power 
given  to  them  by  their  testator  (and  which  very  slight  words 
would  give  them),  preserve  the  charity  from  the  effect  of  the 
statute,  the.  Courts  have  always  supported  the  bequest,  on  the 
principle  laid  down  by  Lord  Habdwicee  in  the  cases  of  Saresby 
v.  Hollins,f  and  Grimmett  v.  Grimmett.l  In  the  latter  case  the 
Lord  Chancellor's  words  are,  "Where  there  is  sufficient  room 
for  the  Court  to  say  there  is  a  discretionary  power  in  the  trustees 
to  lay  the  money  out  one  way  or  *other,  either  in  the  funds  or  [  ♦216  ] 
lands,  I  have  determined  such  a  devise  to  be  good,"  and  that 
decision  has  never  yet  been  over-ruled.  Here  the  recommenda- 
tion was  hot  mandatory,  and  its  adoption  rested  wholly  with  the 
trustees. 

They  submitted,  that  in  all  cases  where  words  of  recom- 
mendation had  been  determined  to  create  a  trust,  the  trusts 
held  to  be  created  were  lawful,  and  such  as  might  legally  be 
raised ;  whereas  here,  there  was  a  discretion  given  to  elect  one 
of  two  trusts,  the  one  lawful,  the  other  unlawful ;  and  in  such  a 
case  the  executors  might  reject  the  one,  and  adopt  the  other. 
They  further  urged  that  the  laying  out  the  money  in  lands 
would  in  this  case  be  a  void  condition,  and  yet  the  gift  would  be 
good,  because  it  would  be  a  condition  subsequent,  and  being 
illegal,  need  not  be  performed ;  Co.  Lit.  206  b.  As  to  the  cases 
cited  on  the  construction  of  the  word  "  recommend,"  they  sub- 
mitted that  although  the  case  of  Cunliffe  v.  Cunliffe,  and  those 
upon  which  the  decision  there  was  founded,  had  been  somewhat 
t  Bum's  Eccl.  L.  556.  }  Ambl.  210. 

R.R. — ^VOL.  XXI.  8   C 
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SiuBAHK    opposed  by  the  other  decisions,  yet  they  were  still  subsisting 
HuDsoH.     authorities,  and  entitled  to  respect;   and  in  a  case  like  the 
present,  differing  as  it  did  in  so  many  important  circumstances 
from  all  others,  might  fairly  be  cited  in  aid  of  the  general  prin- 
ciple on  which  the  defendants  relied. 

Jervis  having  replied,  the  Lord  Chief  Babon  took  time  to 
look  into  the  cases. 

Adv.  vuU, 

[217]       BiCHABDS,  C.  B.  uow  delivered    judgment   (having  stated  the 
objects  of  the  will)  as  follows : 

The  money  out  on  mortgage  being  the  personal  estate  of  the 
testator,  belongs  to  his  next  of  kin  clearly,  if  not  otherwise  dis- 
posed of  by  his  will.  Then  the  question  for  the  Court  is, 
whether  this  bequest  of  the  residue  is  void  under  the  statute  of 
the  9th  of  Geo.  II.  c.  86.  f  On  the  one  hand,  it  is  contended, 
that  the  money  is  given  to  be  laid  out  in  land  at  all  events,  in 
which  case  it  would  certainly  be  void.  On  the  other,  it  is  said, 
that  it  lies  in  the  option  of  the  trustees,  whether  it  shall  be  so 
laid  out  or  not,  if  so,  the  bequest  would  then  as  clearly  be  good. 
Now  that  entirely  depends  on  the  construction  of  the  will.  (His 
Lordship  read  the  words  of  the  first  part  of  the  bequest,  as  far 
as  the  recommendation.)  So  far  no  doubt  the  disposition  to 
the  charity  is  quite  complete,  and  no  further  directions  were  in 
fact  necessary  to  give  it  effect.  The  will,  however,  proceeds 
thus.  (Here  his  Lordship  read  the  words  of  the  recommenda- 
tion.) Upon  these  words  the  whole  question  arises,  and  it 
depends  on  whether  they  are  mandatory  upon  the  trustees,  so 
that  they  must  in  all  events  lay  out  the  money  given  in  land,  or 
whether  they  may  not  so  lay  it  out,  if  they  should  not  think  it 
advisable.  If  they  are  obliged  so  to  lay  out  the  money,  the 
bequest  would  be  void  certainly ;  if,  on  the  other  hand,  an  option 
has  been  given  to  the  executors,  it  is  hardly  necessary  to  say 
that  they  may  legally  give  effect  to  the  bequest.  That  was  so 
r  •218  ]  decided  by  Lord  Habdwicke,  *in  the  case  of  Soresby  v.  HoUins^X 
and  afterwards  in  the  case  of  Grimmett  v.  Orimmett.    At  that 

f  See  now  51  &  52  Yict  c.  42.— H.  C.  t  Burn's  Eocl.  L.  556. 
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^iipe  there  wfts  a  much  greater  inclination  manifested  by  the    Kibkbank 
Courts  to  support  such  charities  than  subsequently  prevailed,      HuDsoar. 
ior  Lord  Nobthinoton,  or  rather  Sir  Thomas  Clabk,  soon  after- 
wards broj^e  through  the  rule  of  Lord  Habdwicke,  for  in  the 
<^se  of  English  v.  Ord,\  he  first  doubted  the  propriety  of  the 
decision  in   Orimmett  v.   Orimmett     Then  in   The  Attorney' 
Oenerai  y.  TyndaU,l  Lord  NoBTHiNaxpN  seems  to  have  dis- 
approved of  that  case,  as  did  afterwards  Lord  Commissioner 
Eybb  and  the  other  Commissioners,  in  Grieves  v.  Case.    With 
the  greatest  veneration  for  the  name  of  Lord  Hardwicke,  I  con- 
fess it  is  difficult  to  say  that  an  election  was  given  to  the  trustees 
in  that  case ;  but  it  is  a  ptrong  decision,  and  establishes,  that 
where  an  option  is  given,  the  bequest  may  take  effect.    But  his 
Lordship  there  says,  ''  It  was  said,  the  rule  of  construction  is 
ihe  same  now  as  it  was  before  the  Statute  of  Mortmain.    That 
is  true.    But  suppose  the  trustees  in  this  case  would  not  act, 
ihe  trust  would  devolve  on  the  Court,  and  I  would  order  the 
money  to  be  placed  in  the  funds,  and  not  invested  in  lands. 
Sir  Joseph  Jektl  always  did  so  before  the  statute."     So  that  it 
appears  he  considered  that  the  statute,  by  making  a  charity 
incapable  of  taking  lands,  made  no  difference  in  the  rule  of 
construction,  and  I  am  willing  to  proceed  upon  that  proposition. 
Then  the  question  will  *be,  whether  in  this  case  any  power  of      [  *'^^^  J 
election  has  been  given  to  the  trustees.  §     The  older  cases  of 
those  which  have  been  before  considered,  as  to  the  trustees 
having  an  election,  appear  to  have  turned  on  their  being  autho- 
rized to  judge  of  the  eligibiUty  of  the  purchases  of  land  to  be 
made  by  them,  which  might  enable  them  indirectly  to  decline  to 
purchase  altogether;  but  the  later  decisions,  and  particularly 
that  of  English  v.  Ord,  have  gone  on  the  principle  that  a 
bequest  of  personalty  until  land  could  be  purchased,  or  an 
eligible  purchase  made  (Grieves  v.  Case)  is  directory  and  not 
4iscretionary.    In  this  case  the  testator  recommends  that  his 
money  shall  be  laid  out  in  land.    Now,  if  in  ordinary  cases  not 
at  all  relating  to  charities  the  word  '' recommend"  has  been 

t  Highmore  on  Char.  Uses,  82.  doubted  whether   courts  of  equity 

t  Ambl.  614.  had  consideTed  the  effect  of  the  word 

§  His    Lordship    had    obseryed,      <*  recommend"  in  Sir  J.  Jekyrstime, 
during  the  argument,  that  he  much      as  they  have  since  done. 

S  c  2 
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KiRKBAXK  held  to  be  equivalent  to  a  command,  and  to  raise  a  trust  (and 
HuMov.  there  are  many  cases  wherein  that  expression  has  been  deter- 
mined to  be  imperative  on  executors)  I  cannot  so  distinguish 
this  bequest  to  a  charitable  use,  as  to  avoid  the  effect  of  those 
decisions.  In  Pierson  v.  Garnet  the  terms  of  the  bequest  are 
very  strong ;  the  testator  bequeaths  the  residue  of  his  personal 
property  to  Pierson,  his  executors,  administrators,  and  assigns, 
shewing  clearly  that  he  intended  to  give  him  something  abso- 
lutely, yet  Lord  Kenyon  held  that  the  subsequent  words,  "  it  is 
my  dying  request,"  that  if  the  legatee  should  die  without  issue 
I  S^  ]  living,  he  ^should  make  a  certain  specific  disposition  of  it,  were 
imperative,  and  created  a  trust,  giving  an  interest  which  could 
not  be  disappointed ;  and  he  rejected  altogether  nice  critical  dis- 
tinctions between  ''I  recommend"  and  ''it  is  my  dying  re- 
quest ; "  holding  that  both  expressions  in  effect,  gave  to  words 
of  entreaty  a  mandatory  import;  and  other  cases  are  there 
referred  to  in  which  similar  decisions  were  made.  In  short,  all 
the  cases,  excepting  only  that  of  Curdiffe  v.  Cunliffe,\  have 
ruled,  that  in  the  case  of  executors  and  trustees,  words  of  re- 
commendation, request,  or  desire,  are  imperative,  and  create  a 
trust ;  and  the  reason  why  it  was  held  not  to  have  had  that 
effect  in  that  case  was,  that  the  first  gift  was  of  the  absolute 
ownership  of  the  property,  and  the  devisee  had  power  to  diminish 
itt  in  his  life-time.  His  Lordship  then  adverted  very  minutely 
to  the  case  of  Malim  v.  Keighley,  which  he  considered  quite 

t  Ambl.  686.  the  bequest  to  Pierson  was  expressly 

I  There  is,  besides,  another  dis-  after  the  death  of  the  annuitants; 

tinotion  in  the  case  uf   Curdiffe  y.  and  in  Malim  y.  Keighley ^  there  wa8 

Cunliffe,  eyen  as  shortly  reported  in  no  charge  upon  the  bequest.      In 

Ambler,  which  takes  it  still  further  Frogmorton  dem.  BramsUme  y.  Boiy- 

out  of  the  principle  on  which   the  day,^  the  Court  held,  that  a  charge 

decisions   in   the   conflicting    cases  upon  a  deyise   would   giye  a  fee, 

proceeded,  but  it  does  not  appear  to  although    there   were  no  words  of 

haye  been  adyerted  to  in  the  reported  inheritance,  a  fortiori  in  a  doubtful 

arguments.    There  were  in  that  case  disposition  of  personal  property  it 

two  annuities,  one  of  them  of  con-  may  be  taken  to  haye  the  effect  of 

siderable  amount,   charged    on  the  making  absolute  a  gift  which  the 

property,  bequeathed   to    Cunliffe;  words    of    recommendation    might 

whereas,  in   Pierson  y.  Garnet^  al-  otherwise  render  conditional, 
though  there  were  annuities  charged. 


S  3  Buir.  1618. 
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conclusive  on  this  point.    He  observed,  that  it  *waB  impossible    Kibkbamk 

to  read  the  sentiments  delivered  by  that  incomparable  Judge,      hudbok. 

Lord  Alvanlby,  without  perceiving  the  infinite  pains  which  he      [  •221  ] 

took  to  arrive  at  just  conclusions.    His  words  are,  adopting  the 

opinion  of  Lord  Ebnyon  :  "  I  will  lay  down  the  rule  as  broad  as 

this ;  wherever  any  person  gives  property,  and  points  out  the 

object,  the  property,  and  the  way  in  which  it  shall  go,  that  does 

create  a  trust,  unless  he  shews  clearly  that  his  desire  expressed 

is  to  be  controlled  by  the  party,  and  that  he  shall  have  an  option 

to  defeat  it.  +    The  word  'recommend'  proves  desire,  and  does 

not  prove  discretion."    In  this  case  the  word  ''recommend" 

comes  precisely  within  that  rule.    As  to  the  convenient  time 

expressed  in  the  recommendation,  that  means  merely  on  a  proper 

opportunity.    Let  us  suppose  that  this  was  a  bill  filed  by  an  heir 

at  law,  upon  the  recommendation  to  lay  out  money  in  freehold 

land  at  a  convenient  time,  could  any  one  doubt  that  the  heir 

would  be  entitled  to  take  the  money  as  land  ?    It  is  quite  clear 

that  he  would.    I  do  not  consider  that  it  makes  any  difference, 

that  in  this  case  the  legatee  happens  to  be  a  charity.    This 

bequest  is,  within  all  the  cases,  clearly  an  express  trust,  and 

one  which  must  be  executed.    Lord  Alvanlby  says,  in  the  case 

of  Malim  v.  Keighley,  "  If  a  testator  shews  his  desire  that  a 

thing  shall  be  done  unless  there  are  plain  express  words,  or 

necessary  implication  that  he  does  not  mean  to  take  away  the 

discretion,  but  intends  to  leave  it  to  be  defeated,  the  party  shall 

be  considered  as  acting  under  a  trust."    Now  are  there  any 

such  express  words  in  this  will  as  have  the  effect  of  leaving  to 

the  trustees  a  discretion  ?    I  certainly  see  none,  and  therefore 

*think  the  plaintiff  has  succeeded  in  this  suit.t     His  Lordship      [  *228  ] 

then  pronounced  the  following 

Dbcrbb. 

Declare  that  the  bequests  in  the  will  of  Bichard  Dickenson, 
the  testator  in  the  pleadings  named,  both  as  to  the  money 

t  Diaeented    from    by    Lindley,  carried  to  a  great  extent,  amonntmg 

L.  J.,  '95,  2  Ch.  at  p.  373.  to   a   command,  unless  where  the 

}  His  Lordship  afterwards  added,  party  were  an  entire  stranger ;  and 

tliat  if  he  were  inclined  to  criticise  that  it  was  much  the  safest  course  to 

the  word  "  recommend,*'  it  might  be  abide  by  the  plain  words. 
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KiucBAHK  of  the  said  testator,  out  at  interest  on  mortgage,  as  also 

HustoN.  of  the  residue  of  his  personal  estate  to  charitable  uses, 

as  in  the  will  mentioned,  are  void  onder  the  statute ;  and 
that  such  money  on  mortgage,  and  residue  belong  to  the 
next  of  kin  of  the  testator — with  the  usual  directions — 
costs  up  to  the  hearing  to  be  paid  by  the  executors  oat 
of  the  assets — subsequent  costs,  and  further  directions, 
reserved. 


1816.       BOWMAKEK  v.  MOOKE,  8HIKREFF,  and  TRELFS.t 

Mdv  10  7  7  1 

111  (3  Price,  214 ;  7  Price,  223 :  S.  C.  Daniell  Bxch.  Bq.  264.) 

1819 
A     Q  21*  2q  Where  the  defendant  in  an  action  of  replevin  entered  into  an  agree- 

•^\__*  ment  with  the  plaintiff  to  refer  to  arbitration  a  prior  action  of  replevin 

3KekMuer  between  them,  and  then  entered  and  standing  for  trial  at  the  aaaizea,  and 

Ckmmoer,  also  other  matters  in  dispute  between  them,  but  not  the  second  replevin 

[  238  ]  suit ;  and  that  all  proceedings  should  in  the  meantime  be  stayed  till  the 

award  should  be  made,  and  which  was  stipulated  to  be  published  by 
a  future  certain  time,  but  afterwards  further  enlarged  by  the  plaintiff 
and  defendant,  all  without  the  concurrence  or  privity  of  the  surety  in 
the  replevin  bond,  whereby,  in  point  of  fact,  the  suit  was  delayed,  and 
the  surety  placed  in  a  different  situation  by  the  delay  which  might  have 
been  prejudicial  to  him,  whether  it  actually  turn  out  to  have  been  so  or 
not:  Held,  to  affect  the  conscience  of  the  defendant  in  equity;  and 
therefore  the  Court  granted  a  perpetual  injunction  to  restrain  him  from 
proceeding  against  the  surety,  on  an  assignment  of  the  replevin  bond, 
obtained  upon  a  return  of  eloignment. 

[8  Price,  214.]  This  was  a  suit  by  bill  for  an  injunction  to  restrain  the  de- 
fendant Moore  from  proceeding  at  law  in  an  action  commenced  in 
the  Common  Pleas  against  the  plaintiff  on  a  common  replevin  bond* 

t  Note, — ^It  will  be  observed  that  sufficient  weight,  in  their  construe- 

this  decision  of  the  Court  of  Ex-  tion  of  the  agreement,  to  the  clause 

chequer  on  the  Equity  side,  in  effect,  reserving  the  rights  of  the  surety, 

conflicts  with  the  decision   of   the  See  the  observation  of  Lord  Ckak- 

Oommon  Pleas  in  Jfoorev.^oumia^er,  worth,  L.   C.   in  Owen  v.  Homan 

16  B.  B.  628.    It  is  not  owing  to  a  (1853)  4  H.  L.  0.  997,  at  pp.  1022, 

difference  of  the  rules  of  law  and  1037.    The  decision  of  the  Court  of 

equity;  as  the  Court  of   Common  Exchequer  may  perhaps   be  fairly 

Pleas  avowed  their  readiness  to  apply  considered  as  correcting  that  of  the 

the  principles  of  equity  to  the  case.  Common  Pleas,  in  so  far  as  the  latter 

It  may  be  that  the  special  terms  of  Court  appear  to  have  thought  that 

the  agreement  were  not  sufficiently  the  giving  of  time  to  the  princii>al  in 

brought  to  the  notice  of  the  Court  of  a  replevin  bond  could  not  prejudice 

Common  Pleas ;  or  it  may  be  that  the  sun^ty. — B.  0. 
the  Court  of  Exchequer  did  not  give 
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The  material  facts,  as  stated  in  the  bill,  and  admitted  in  the  Bowmiksb 
answer  of  Moore,  were — ^that  at  the  time  when  the  plaintiff  (as  moobb. 
co-security  with  defendant  Trelfs,  for  defendant  Shirreff)  executed 
the  replevin  bond,  dated  8rd  February,  1814,  which  was  upon  a 
distress  levied  for  one  year's  rent,  (19th  January,  1814,)  disputes 
were  depending  between  Moore  (the  landlord)  and  Shirreff  (the 
tenant,)  respecting  the  terms  of  holding  the  same,  and  otherwise 
relating  thereto ;  and  that  another  action  of  'replevin  was  then  [  ♦216  ] 
pending  for  the  rent  of  a  former  year ; — (the  answer  stated 
that  Moore  did  not  know  whether  the  plaintiff,  when  he 
became  surety,  was  or  was  not  acquainted  with  these  facts  ;)^ 
that  after  the  plaintiff  had  become  surety,  Moore  and 
Bhirreff,  by  an  agreement  dated  28rd  March,  1814,  agreed 
to  refer  the  matters  in  dispute  between  them  to  arbitra- 
tion. The  terms  of  the  agreement  [so  far  as  material] 
were,  "  That  Shirreff  should  be  allowed  to  deduct  all  monies 
which  should  be  awarded  to  him,  in  respect  of  his  claims,  out  of 
the  arrears  of  rent  due  and  to  become  due ; — that  the  arbitrators 
should  appoint  a  day  for  payment  of  the  rent,  or  the  balance 
thereof ; — ^that  nothing  therein  contained,  should  be  construed 
so  as  to  prejudice  the  distress  made  on  the  19th  of  January,  1814  ; 
or  to  discharge  the  sureties  of  Shirreff,  in  the  replevying  of  such 
distress ;  and  that  pending  the  aforesaid  reference,  no  proceedings 
should  be  taken  in  the  action  of  replevin,  upon  such  distress." 
That  the  agreement  was  proceeded  upon,  and  the  plaintiff  was 
not,  in  any  measure,  apprized  of  it ;  that  pending  the  reference, 
the  plaint,  in  replevin,  was  removed  by  the  defendant  Moore  into 
the  Common  Pleas  by  mistake  ;  that  on  being  reminded  of  the 
agreement,  he  suspended  proceedings  during  the  reference; 
that  Shirreff  did  not  pay  the  sum  awarded ;  that  he  afterwards 
confessed  the  action,  admitting  Moore*s  right  to  distrain ;  and 
authorized  him  to  enter  up  judgment  of  non  pros,  unless  he 
should  pay  the  rent  by  the  first  day  of  Michaelmas  Term; 
that  judgment  was  accordingly  entered  up, — a  writ  de  *retomo  L  *216  | 
habendo  sued  out, — and  an  eloignment  returned;  upon  which^ 
the  defendant  Moore  procured  an  assignment  of  the  bond,  and 
commenced  the  action  in  question.  In  the  mean  time,  Shirreff's 
goods  had  been  taken  in  execution  by  Moore,  for  the  former 


^ 
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BowMAKXB    rent    It  did  not  appear  whether,  if  the  agreement  to  refer  had 
MooBB.      not  been  entered  into,  the  defendant  Moore  could  have  obtained 
his  judgment  of  non  pros,  sooner  than  he  did. 

[A  motion  for  injunction  was  heard  before  the  Ck)urt  of 
Exchequer  on  the  22nd  of  November,  1816,  and,  after  hearing 
arguments  upon  the  motion,  the  Court  granted  the  injunction]  : 

L  217  ]       Per  CuMAM  : 

[  ^218  ]  This  question  lies  in  a  narrow  ^compass.    The  bond  was  (of 

course)  conditioned,  that  the  principal  should  prosecute  his  writ, 
with  effect,  against  the  landlord.  The  action  of  replevin  is  in 
fact  entered;  but,  afterwards,  an  agreement  is  entered  into 
between  the  landlord  and  the  tenant,  without  the  concurrence  of 
the  surety,  whereby  the  tenant  is  precluded  from  proceeding 
according  to  the  condition.  By  that  agreement,  a  mode  is 
chalked  out  for  ascertaining  and  arranging  their  mutual  demands, 
and,  in  the  mean  time,  all  proceedings  are  to  be  stayed ;  so  that 
the  tenant  is  restrained,  by  the  act  of  the  landlord,  from  doing 
that  which  his  surety  has  engaged  he  shall  do.  It  turns  out, 
indeed,  that  the  same  parties  afterwards  agree,  that  the  action 
shall  proceed,  so  as  to  give  the  landlord  his  original  remedy 
against  the  surety  :  but  that  is  what  we  cannot  suffer,  after  what 
has  been  done.  When  the  agreement  of  reference  was  executed, 
the  bond,  as  against  the  surety,  was  functm  officio. 

[The  case  was  heard  finally  on  the  merits  before  the  Lord 
Chief  Baron  at  the  sittings  after  Easter  Term,  1819,  when,  after 
argument,  the  Court  took  time  for  consideration.] 

1819.        Richards,  C.  B.  now  delivered  judgment : 

Ajtril  23. 

—  There  have  been  already  two  decisions  on  the  points  in  this 

[7 Price,  226.]  ^^^  jj^  different  Courts,  and  certainly  the  judgment  of  the  Court 
of  Common  Pleas  f  is  quite  at  variance  with  that  of  this  Court. 
It  is  very  extraordinary  that  the  determination  in  the  Common 
Pleas  was  not  cited  or  adverted  to  when  the  matter  was  argued 
on  the  original  motion  for  this  injunction,  which  the  Court  of 
Exchequer  thought  proper  to  grant. 

(Here  his  Lordship  stated  the  case  very  fully.) 

t  Moore  v.  Bowmaker,  16  B.  E.  628  (2  Marah.  81,  392;  6  Taunt.  379). 
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The  question  now  before  us  is  really  therefore  in  effect,  Bowmakbb 
whether  under  the  circumstances  of  this  case  (which  are  cer-  Moobb. 
tainlj  very  peculiar,  and  such  as  I  have  never  met  with  before) 
the  Court  of  Common  Pleas  have  determined  rightly  in  deciding 
that  at  the  time  when  the  action  was  brought  in  that  Court  the 
present  defendant,  the  plaintiff  at  law,  had  a  right  so  to  proceed 
against  the  complainant  in  this  suit. 

Now  it  is  most  material  to  observe,  that  even  at  common  law,  [  826  ] 
it  was  always  the  duty  of  the  party  who  sued  the  replevin  to 
prosecute  his  suit,  and  the  sheriff  ought  to  take  pledges  of 
prosecution,  t  At  length,  by  the  Statute  of  Westminster  2 
(18  Edw.  I.  c.  2,  s.  8)  it  was  provided,  that  sheriffs  should,  from 
thenceforth,  not  only  receive  of  the  plaintiffs  pledges  for  the 
pursuing  of  the  suit,  but  also  for  return  of  the  beasts  if  return 
should  be  awarded.  Then  by  the  11th  of  Geo.  II.  c.  19,  s.  28, 
sheriffs  were  empowered  and  required,  in  every  replevin  of  a 
distress  for  rent,  to  take  in  their  own  names  from  the  plaintiff, 
and  two  responsible  persons  as  sureties,  a  bond,  in  double  the 
value  of  the  goods  distrained,  conditioned  for  prosecuting  the 
suit  with  effect,  and  without  delay,  and  for  duly  returning  the 
goods  and  chattels  distrained  in  case  a  return  should  be  awarded, 
before  any  deliverance  be  made  of  the  distress. 

The  suit  so  to  be  prosecuted,  as  we  all  well  know,  is  carried 
on  in  the  first  stages  in  the  Sheriff's  Court,  and  may  be  deter- 
mined in  the  inferior  Court ;  but  that  is  now  so  very  seldom  done, 
if  ever,  in  practice,  that  I  cannot  attach  any  consideration  of 
importance  to  the  fact  of  the  cause  having  been  removed  by  the 
defendant,  for  it  being  almost  a  mere  formality  and  of  course,  so 
to  remove  such  actions  by  the  writ  of  eujcedas  ad  curiam^  it  can 
have  no  effect  in  determining  this  case.  The  *cause  was  cer-  [  *2^^  1 
tainly  removed  in  point  of  fact,  and  it  is  said  by  mistake,  and 
through  forgetfulness  of  the  engagement.  The  course  is,  on  the 
removal  of  the  cause,  that  the  parties  must  begin  again  in  the 
superior  Court,  and  declare  de  novoy  and  the  declaration  must  be 
delivered  by  the  plaintiff,  or  if  he  do  not  deliver  it  in  due  time, 
the  defendant  may  sue  out  a  writ  de  retamo  habendo.  It  should 
also  be  observed,  that  it  is  clearly  a  local  action  in  whatever 

t  P.  N.  B.  68. 
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BowxAKEB   place  the  beasts  or  goods  may  have  been  taken,  or  to  whaterer 
MooBB.      place  they  may  be  afterwards  driven  or  removed. 

The  material  facts  of  this  case  are,  (and  the  dates  are  very 
important  to  be  attended  to)  that  Shirreff  occupied  a  farm  of 
Moore's  as  his  tenant,  under  an  agreement  entered  into  between 
them  on  the  18th  July,  1810 ;  that  afterwards  the  rent  becoming 
in  arrear  the  plaintiff,  on  the  8rd  of  February,  1814,  executed  a* 
replevin  bond  to  the  Steward  of  the  Liberty  of  Bury  St* 
Edmunds,  as  co-surety  with  another  person  (the  defendant 
Trelfs)  for  the  return  of  the  goods  of  Shirreff,  the  defendant 
Moore's  tenant,  which  he  had  distrained  on  the  19th  January, 
1814.  The  bond  contained  the  usual  condition.  There  was  at 
that  time  another  prior  replevin  cause  pending  between  the  same 
parties,  which  stood  ready  to  be  tried  at  the  then  ensuing  Spring 
Assizes  for  Suffolk,  having  been  in  due  time  entered  for  triaL 
On  the  23rd  of  March,  the  defendant  Moore  entered  into  an  agree- 
ment  with  his  tenant  (without  the  consent  or  knowledge  of  the 
[  *228  ]  plaintiff  in  the  present  suit)  to  refer  matters  in  ^dispute  between 
them  to  arbitration,  the  tenant  (the  defendant  in  the  action,  on 
the  replevin  bond)  giving  him  at  the  same  time  as  part  of  the 
arrangement  a  cognovit  in  the  first  replevin  suit,  authorizing  him 
to  enter  up  judgment  of  non  pros,  unless  he  should  pay  the  rent,  for 
which  the  first  distress  was  made  by  the  first  day  of  Michaelmas 
Term  following.  Under  these  circumstances  they  entered  into 
that  agreement  of  the  28rd  of  March,  and  its  terms  are  very 
material.  They  are,  that  all  differences  then  subsisting  between 
Shirreff  and  Moore,  touching  the  following  matters,  that  is  to 
say,  the  construction  of  the  agreement  of  the  18th  July,  as  to  the 
time  of  payment  of  the  rent,  and  the  covenant  of  the  defendant 
Moore,  the  landlord,  to  keep  the  buildings  in  repair,  which  he 
was  charged  with  having  broken,  should  be  referred  to  arbi* 
trators,  whose  award  was  to  be  conclusive,  and  to  be  made  on  or 
before  the  28rd  of  May  then  next,  or  such  further  time  as  thej 
should  require,  not  exceeding  the  24th  of  the  next  June  (and  that 
limitation  of  time  it  is  very  important  to  keep  in  mind),  the  costs 
of  the  replevin  and  of  the  reference  to  be  in  the  discretion  of  the 
arbitrators.  Then  they  are  directed  as  to  what  particular 
subject  matters  they  are  to  proceed  to  arbitrate  upon,  &c.  and 
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then  comes  a  clause  providing  that  they  shall  have  power  to  arbi-    dowmakeb 
trate  on  the  matters  aforesaid  only,  and  none  others  then  depend-      moobb. 
ing  between  the  parties.      The  agreement  then  concludes  with  a 
clause,  that  nothing  therein  contained  shall  be  construed  so  as  to 
prejudice  the  distress  made  by  *Moore  on  the  19th  of  January,      [  *229  } 
1814,  (the  second  distress,)  or  to  discharge  the  sureties  of  the  de- 
fendant Shirreff  in  the  replevying  of  such  distress.    And  pending 
the  reference,  it  is  agreed  (which  is  a  very  material  part)  that  no 
proceedings  shall  be  taken  in  the  action  of  replevin  upon  such 
distress.     The  agreement  therefore  notices  the  second  distress 
now  in  question,  but  that  was  not  then  ready  for  trial,  nor  were 
any  proceedings  had  in  the  Steward's  Court. 

The  bond  entered  into  by  the  plaintiff  was  in  the  usual  form. 
The  award  we  have  seen  was  originally  to  have  been  made  by 
the  28rd  of  May,  or  some  other  day  not  exceeding  the  24th  day 
of  June;  but  the  parties,  without  the  privity  of  the  plaintiff, 
enlarged  the  time  till  the  10th  of  July,  1814.  Moore  removed 
the  plaint  on  the  24th  of  April  into  the  Court  of  Common  Pleas ; 
he  did  therefore  proceed  pending  the  reference;  but  as  he 
admits  that  it  was  by  mistake,  that  proceeding  must  be  con- 
sidered as  not  having  taken  place.  On  the  7th  of  July  the 
award  was  made.  Then,  on  the  20th  of  August  following,  the 
defendant  Shirreff  confessed  the  second  action  of  replevin,  but 
judgment  was  not  to  be  entered  up  till  the  first  day  of  the 
following  Michaelmas  Term.  The  rent  not  being  paid  in  the 
mean  time,  the  defendant  Moore,  having  entered  up  judgment  in 
the  former  action,  and  levied  on  the  tenant  Shirreff's  goods  for 
his  whole  demand,  afterwards  entered  up  judgment  also  on  the 
confession  in  the  second  action  of  replevin ;  and  the  High 
Steward  of  the  Liberty  having  returned  *an  eloignment  to  the  [  *230  ] 
writ  of  retomo  habendo,  Moore  procured  an  assignment  of  the 
bond,  and  brought  the  present  action  against  the  plaintiff,  and 
he  then  filed  this  bill,  on  the  ground  that  he  was  discharged 
from  his  obligation  as  surety  for  Shirreff  in  consequence  of  what 
had  taken  place,  as  has  been  already  stated  between  Moore  and 
him  without  his  privity,  on  the  equity  that  the  plaintiff  was 
thereby  placed  in  a  different  situation  from  that  in  which  he 
would  have  been  if  the  arrangement  made  between  the  litigating 
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BowMAKBB   parties  had  not  taken  place,  and  that  such  arrangement  might 
MooBs.      ^^6  operated  to  the  plaintiff's  disadvantage. 

It  certainly  appears  that  the  Court  of  Common  Pleas  thought 
that  that  circumstance  was  no  objection  to  the  action  against 
the  plaintiff;  but  they  admitted  the  law  to  be,  that  if  by  any 
arrangement  entered  into  between  the  obligee  and  the  principal, 
the  surety  would  be  placed  in  a  different  and  disadvantageous 
situation,  it  would  have  the  effect  of  discharging  him  by  virtue  of 
the  rule  originally  adopted  from  the  courts  of  equity,  but  now 
considered  to  be  established  law,  as  it  must  be  held  to  be  in  every 
Court  in  Westminster  Hall.  The  question  was  again  brought 
before  the  Court  of  Common  Pleas,  by  demurrer,  on  which 
occasion  they  seem  to  have  considered  that  the  rule  could  not 
operate  in  this  case  as  in  that  of  bail ;  because  the  [sureties  in 
a  replevin  cannot,  like  bail,  at  all  times  interpose  in  the  suit, 
and  because  the  sureties  in  this  case  had  not  been  in  point  of 
fact  prejudiced  by  the  delay. 
[  231  ]  The  same  question  afterwards  in  an  application  for  an  injunc- 

tion came  before  this  Court  upon  the  same  facts,  and  the  then 
Lord  Chief  Baron,  whose  great  patience  of  investigation  and 
learning  we  all  well  remember,  was  clearly  of  opinion  that  the 
injunction  ought  to  be  granted  to  restrain  the  action  under  the 
circumstances  then  disclosed,  on  the  ground  of  the  tenant  being 
prevented  by  the  act  of  the  landlord  from  doing  that  for  which 
his  surety  undertook.  I  much  lament  that  the  Court  of  Common 
Pleas  was  not  upon  either  occasion  apprized  of  that  decision  in 
this  Court. 

Several  points  have  been  suggested  in  argument  against  the 
plaintiff's  equity.  It  has  been  said,  that  if  the  judgment  con- 
fessed in  the  second  action  of  replevin,  were  by  collusion,  and  a 
fraud  upon  the  surety,  that  would  have  been  a  ground  for  setting 
it  aside.  There  does  not  however  appear  to  have  been  any 
fraud ;  for  none  is  proved.  The  cognovit,  on  the  contrary,  did 
not  accelerate  the  judgment,  nor  did  it  give  the  defendant  in  the 
replevin  *more  than  his  due ;  and  the  sureties  having  no  con- 
troul  over  the  action  against  their  principal,  could  not  do  any 
thing  in  it. 

The  real  and  only  question  in  the  case  is,  whether  the  surety 
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was,  in  point  of  fact,  placed  in  a  different  sitnation,  by  what  had  Bowmakeb 
taken  place  on  the  arrangement  between  the  principal  and  the  moobe. 
obligee,  and  whether  by  such  change  of  situation  he  might  have 
been  prejudiced,  not  whether  he  did  in  fact  actually  sustain  any 
injury  in  consequence.  *A  creditor  taking  a  surety  is  bound  to  [  *282  ] 
notice  the  nature  of  his  engagement,  and  to  protect  him.  The 
surety  is  entitled  to  every  advantage  which  the  principal  would 
have  had  under  any  circumstances.  Then  has  this  agreement 
to  refer  these  disputes  any  such  effect?  The  object  of  that 
reference  was  certainly  confined  to  the  first  replevin,  but  it 
reached  the  second  in  its  consequences.  The  allowances  claimed 
by  Shirreff  might  have  lessened  what  was  due  to  Moore  on  the 
second  distress.  The  surety  might  be  benefited  by  proceeding 
according  to  the  condition  of  the  bond,  but  could  not  be  injured. 
The  award  too  was  originally  to  have  beeil  made  by  the  24th  of 
June,  and  if  it  had  been  then  made  the  situation  of  the  surety 
might  not  have  been  altered  by  the  agreement.  There  is  a  stipu- 
lation that  nothing  in  the  agreement  shall  prejudice  the  distress 
of  the  19th  of  January,  but  if  it  might  have  such  an  effect,  that 
alone  would  be  sufficient  in  equity  to  discharge  the  surety,  and 
by  the  last  clause  of  the  agreement  no  proceedings  were  to  be 
taken  in  the  action  of  replevin  upon  the  distress.  It  was  urged 
for  the  defendant  that  he  is  not  the  obligee  of  the  bond ;  that 
there  was  no  privity  between  him  and  the  plaintiff ;  and  that 
nothing  which  passed  between  the  defendant  and  Shirreff  could 
affect  him ;  but  I  think,  that  although  there  was  no  direct  privity 
between  them,  for  the  present  purpose  it  amounted  to  the  same 
thing,  and  that  he  was  in  substance  the  obligee,  as  he  would  have 
a  right  to  an  assignment  of  the  bond  if  the  condition  were 
broken,  and  the  sureties  were  intended  for  his  benefit  and  pro- 
tection, and  they  are  so  considered  at  law.  One  object  of  the 
♦bond  was,  the  due  prosecution  of  the  proceedings,  and  they  were  [  *233  ] 
stayed  by  the  act  of  Moore.  When  Bowmaker  entered  into  the 
bond,  it  was  probably  on  the  faith  of  the  implied  contract,  that 
the  proceedings  should  not  be  delayed,  and  he  might  have  calcu- 
lated on  his  principal  continuing  solvent  for  a  given  time,  during 
which  there  would  be  no  risk.  If  so,  a  procrastination  might 
have  been  extremely  injurious  to  his  interests,  and  that  was  a 
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BowMAKBB   very  probable  consequence  of  Moore's  agreement  with  Shirreff. 

MooBB.  Yet  Moore  stipulates  for  a  delay  which  might  indeed  benefit 
Shirreff,  but  not  his  surety,  whose  benefit  Moore  was  also 
obliged  to  regard,  and  he  might  say  non  hac  in  fcBdera  veni.  I 
am  not  at  liberty  in  such  a  case  to  enquire  whether  any  incon- 
venience did  actually  arise  to  the  plaintiff  in  consequence  of  the 
agreement  between  Moore  and  Shirreff ;  for  if  the  plaintiff  was 
discharged  by  any  thing  which  took  place  between  them,  he 
was  discharged  at  the  time  when  the  agreement  was  entered  into 
between  them.  The  defendant  in  the  replevin  suit  could  not 
have  moved  till  the  24th  of  June  by  the  terms  of  the  agreement. 
At  that  time  even,  however,  he  might  perhaps,  have  proceeded 
to  trial  at  the  ensuing  Summer  Assizes ;  and  if  he  had  so  pro- 
ceeded I  might  have  felt  more  difficulty  in  the  case ;  but  the 
time  for  making  the  award  was  afterwards  enlarged  by  Moove 
till  the  10th  of  July,  when  the  Term  was  over,  and  no  trial  could 
be  had  till  the  next  spring.  There  was  therefore,  in  fact,  a 
difference  made  in  the  situation  of  the  surety  by  the  delay 
occasioned  by  the  arrangement  between  the  principal  and  the 

I  *234  ]  obligee,  and  whenever  that  be  *the  case,  and  the  surety  may 
possibly  be  prejudiced  by  such  delay  and  change  of  situation,  it 
is  my  opinion,  whether  right  or  wrong,  that  it  affects  the  con- 
science of  the  obligee,  and  operates  to  discharge  the  surety.  I 
must  therefore  decree 

A  perpetual  injunction. 
I  cannot  in  this  case  give  costs. 


oltftT   NOEL  AND  Othees  v.  lord  HENLEY  and  Others. 

r  24X  ]  C'  ^^»  241—267 ;  8.  C.  Daniell,  211—238.) 

[This  case  subsequently  went  by  appeal  to  the  House  of  Lords, 
and  will  be  dealt  with  in  the  volume  of  the  Revised  Reports  cor- 
responding to  12  Price,  where  the  appeal  is  reported. — R.  C] 
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DOE,  ON  THE  Demise  op  the  EAEL  OP  JEBSEY  and 
Othees  v.  smith  and  Othbes. 

(7  Price,  281—378;  S.  C.  1  Brod.  &  Bing.  97;  3  Moore,  339.) 


SMITH  V.  DOE  (Lessee  of  GEORGE,   EARL  OF 
JERSEY  AND  Others). 

(7  Price,  379—630 ;  S.  C.  3  Bligh,  290 ;  2  Brod.  ft  Bing.  473 ;  5  Moore,  332.) 

[The  decision  of  the  Excheqaer  Chamber  in  the  above  case 
was  reversed  in  the  House  of  Lords.  The  case  will  be  reported 
from  3  Bligh  in  22  Revised  Reports,  19.— R.  C] 


1819. 
May  22. 

Exchequer 

In  Ebbob. 

[281] 

1821. 
May  18. 

Bou4e  of 
Lordi, 
[879] 


BATE  V.   CARTWRIGHT.f 

(7  Price,  640—643.) 

Money  deposited  with  a  stakeholder,  as  a  bet  on  the  event  of  a  foot 
race,  may  be  recovered  from  him  by  either  party,  in  an  action  for 
money  had  and  received,  after  the  race  has  been  run,  and  the  parties 
differ  as  to  the  winner. 

A  nonsuit,  on  the  ground  that  such  actions  are  an  idle  waste  of  the 
time,  and  hindrance  of  the  business  of  courts  of  law,  set  aside. 

In  this  action,  which  was  for  money  had  and  received,  to 
recover  a  sum  of  lOZ.  deposited  in  the  hands  of  the  defendant, 
as  stakeholder  of  the  sums  betted,  to  abide  the  result  of  a  wager 
of  U.  on  a  foot  race,  Garrow,  B.  nonsuited  the  plaintiff  at 
the  trial,  holding  that  the  wager  was  in  itself  of  that  nature 
which  the  Courts  had,  according  to  the  current  of  authorities, 
endeavoured  to  discourage,  by  refusing  to  try  such  frivolous 
questions,  arising  out  of  the  idle  folly  of  peLrties,  to  the  hindrance 
of  the  sober  and  necessary  business  of  the  other  suitors. 

Jervis  obtained  a  rule  to  shew  cause  why  that  nonsuit 
should  not  be  set  aside,  on  the  authority  of  the  case  of  Cotton  v. 
Thurland.l 


t  Followed  in  Hampden  v.  Walsh 
(1876)  1  Q.  B.  D.  189,  193;  and  see 
niggle  ▼.  Higgs  (1877)  2  Ex.  Div. 
422;  TrimbUY.HiU  (1879)  6  App. 
Oas.  342;  Barclay  v.  Pearson  (the 
fnissing     word     competition     case). 


'93,  2  Ch.  154,  3  B.  388,  62  L.  J. 
Ch.  636 ;  Straehan  v.  Univereal  Stock 
Exchange,  Limited,  '96,  2  Q.  B.  329— 
CA. 
t  6  T.  B.  405. 


1819. 
May  24. 

[bITj 


A 
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Bate  Oabbow,  B.  reported  the  evidence,  the  substance  of  which 

Oabtwbioht  ^^^f  that  the  plaintiff  and  another  person  had  betted  62.  on  the 
race,  and  had  deposited  the  money  in  the  hands  of  the  defen- 
dant, and  the  race  having  been  run,  and  the  plaintiff  having,  as 
he  stated,  won  the  wager,  sought  by  this  action  to  recover  the 
101. ;  but  there  being  some  doubt  suggested  to  him  as  to  his 
right  to  recover  the  whole,  he  afterwards  insisted  only  on  the 
sum  of  51.  originally  deposited  by  him. 

[  641  ]  Puller  and  Male  now  endeavoured  to  support  the  nonsuit. 

They  submitted,  that  a  foot  race  was  an  illegal  game  within  the 
statutes  of  16  Gha.  II.  c.  7,  and  9  Anne,  c.  14,  t  and  that  it  had 
been  determined  to  be  so  in  Lynall  v.  Longbotham,t  Clayton  v. 
Jennings f^  Brown  v.  Berkeley,,]  W holey  v.  Pajot,^  and  Ximenes  v. 
J(ique8f\^  and  they  contended,  that  it  was  become  an  established 
principle  in  the  Courts,  that  where  a  deposit  of  money  was  made 
for  securing  a  bet  on  an  illegal  game,  or  any  illegal  consideration, 
they  would  not  lend  their  aid  to  enable  a  party  to  recover  it ;  and 
they  cited  Howson  v.  Hancock,ll  Lowry  v.  Bourdieu,^^  Vandyck 
V.  Heicitt,\\  li  Morcky.  Abel,%V  Bowyerv.  Banipton,^\\  and  Andree 
and  another  v.  Fletcher. XX X 

They  finally  urged,  that  this  at  least  was  the  kind  of  claim 
which  it  had  been  considered  that  Judges  should  refuse  to  try, 
whether  the  wager  was  illegal  or  not ;  and  they  cited  the  case  of 
Eltham  v.  Kingsman,^^  as  a  strong  authority  on  that  point.  In 
the  present  case,  they  stated  the  real  question  was,  whether  the 
plaintiff  or  another  person  was  in  fact  the  depositor ;  and  one 
ground  of  the  defence  would  have  been,  that  the  defendant  had 
paid  the  money  over  to  another  person.  A  case  was  mentioned 
[  •fi^z  ]  by  Puller,  menioriter,  as  *having  been  recently  brought  on  before 
Abbott,  J.  at  Guildhall  {Britton  v.  Davis) ,  where  a  similar  ques- 
tion was  raised,  and  his  Lordship  said,  that  he  would  not  suffer 
the  time  of  the  Court  to  be  squandered  on  such  idle  questions  ; 

t  See  now  8  &  9  Vict  a  109;  55  §§  Dougl.  468. 

Yict.  c.  9.  !l||  5  R.  B.  516  (1  East,  96). 

X  2  Wilfl.  36.  f  f  3  Bob.  &  R  35. 

§  2B1.  706.  ttt  2Str.  1155. 

M  CJowp.  281.  ttt  1  B.  B.  701  (3  T.  B.  266). 

f  2  Bob.  &  P.  51.  §§§  19  B.  B.  417  (1  Bam.  &  Aid. 

tt  6  T.  B.  499.  683). 
Jt  8  T.  B.  575. 
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but  it  being  intimated,  that  the  defendant  could  prove  the  pay-        Batk 
ment  of  the  money  over  to  a  third  person,  Abbott,  J.  then  said,  cartw'bioht 
the  cause  might  in  that  case  proceed ;  but  he  added,  that  where 
a  party  was  so  foolish  as  to  deposit  money  in  such  a  way,  he 
must  get  it  again  as  he  could,  but  that  he  had  no  means  of 
recovering  it  at  law. 

Jervis,  in  support  of  the  rule,  submitted  that  the  illegality 
of  the  wager  t  had  nothing  to  do  with  the  merits  of  this  action, 
for  that  according  to  the  authority  of  Cotton  v.  Thurland,  the 
plaintiff  was  still  entitled  to  recover  the  sum  deposited  by  him 
with  this  defendant ;  and  on  that  point  he  also  cited  the  case  of 
Farmer  v.  Russell  J  and  Faikney  v.  Reynaus,^  and  the  doctrine 
stated  and  authorities  collected  in  Selwyn's  Nisi  Prius.|| 

(Wood,  B.  observed,  that  where  a  plaintiff's  right  to  bring 
an  action  was  doubtful  in  law,  he  should  consider  that  a  Judge 
could  not  refuse  to  try  it.) 

Cur.  adv.  vvlU 

The  Lord  Chief  Baron  now  delivered  the  opinion  of  the  Court  :       [  548  ] 

The  question  in  this  case  is,  whether  the  action  lies.  The  last, 
and  indeed  the  only  decision  that  can  be  said  to  be  in  point,  is 
that  in  Cotton  v.  Thurland,  in  1798,  and  that,  we  think,  deter- 
mines this  point.  Lord  Kenton,  in  delivering  his  judgment  on 
that  occasion,  distinguishes  the  case  of  an  action  brought  against 
a  stakeholder  from  that  of  a  policy  of  insurance,  where  the  risk 
has  been  run,  and  the  party  attempts  to  regain  his  money :  and 
he  put  entirely  out  of  the  question  the  illegality  of  the  subject 
matter  of  the  wager.  The  principal  ground  on  which  that  case 
appears  to  have  been  determined  was  the  fact  of  the  money  being 
still  in  the  hands  of  the  stakeholder,  and  whilst  it  be,  the  depositor 
may  recover  it  from  him.  The  other  Judges  concur  with  him, 
Grose,  J.  changing  his  former  opinion,  and  the  Court  over-rule 

t  Quoere^  Whether  such  a  wager         §  4  Burr.  2069. 
be  illegal  P  ||  Vol.  i.  tit.  Assumpsit,  Rules  7  & 

t  1  Bos.  &  P.  296.    DiBsentientibua  8,  and  the  notes. 
Booke  and  Eyre,  JJ. 

R.R. — ^VOL.  XXI.  8    D 
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Batk        *1^®  decision  of  Wilsok,  J.    We  are  bound  by  a  case  determined 

Cabtwbight  ^^  solemnly ;  and  although  many  cases  have  been  cited,  all  of 

which  we  have  looked  into,  we  think  that  there  are  none  that  can 

sustain  this  nonsuit  against  the  authority  of  that  which  I  havo 

particularly  mentioned.    We  therefore  make  this 

Rule  ab$olute. 


EXCH.   TRINITY  TERM. 


i8iy.  THE  ATTORNEY-GENERAL  v.  BEATSON  and 

^^^^'  ANOTHER.t 

[  660  ]  (7  Price,  600—668.) 

The  legacy  duty  on  bequests  of  personal  property  in  India,  by  will 
there,  and  administration  granted  under  it  there,  is  payable,  if  it  be 
remitted  to  England  and  applied  by  another  administrator  in  Scotland 
under  administration  granted  in  England. 

This  information  (filed  for  the  recovery  of  certain  dutiea 
imposed  by  the  statutes  respecting  duties  on  legacies)  came  on 
to  be  tried  before  the  Lord  Chief  Baron  at  Westminster,  at  the 
sittings  after  Hilary  Term,  1819,  when  a  verdict  was  taken  for 
the  Crown  for  the  sum  of  8,0002.  subject  to  the  opinion  of  the 
Court  on  the  following  case : 

William  Hope,  late  of  Madras,  in  the  East  Indies,  merchant, 
in  the  information  mentioned,  a  native  of  Scotland,  having  been 
domiciled  at  Madras  aforesaid,  for  twenty  years  and  upwards, 
made  a  will  there,  dated  26th  January,  1819.  He  embarked  on 
board  the  Jane  Duchess  of  Gordon,  on  the  30th  January,  1809, 
with  his  wife  and  family,  and  sailed  from  Madras  for  London, 
leaving  his  said  will  behind  him  at  Madras,  and  in  about  the 
month  of  March  following,  the  said  vessel  was  lost  at  sea,  and 
every  person  on  board  perished. 
[  fir>i  ]  The  said  William  Hope  was  possessed  of  considerable  personal 

estate  at  Madras  and  elsewhere  in  the  East  Indies.    On  the 
19th  July,  1811,  the  Supreme  Court  of  Judicature  at  Madras 

t  &ee  note  to  A  ti.'Oeti.Y.Cockerell,      plies  equally  to  the  above  case  of 
15  E.  E.  707.    Ihe  observation  ap-      Att.'Oen.  v.  DeaUm.—H.  C. 
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granted  letters  of  administration,  with  the  will  of  the  said 
William  Hope  annexed,  to  Gilbert  Bicketts,  Esq.,  as  registrar  of 
that  Court,  with  the  usual  powers  to  demand  and  receive  the 
credits  of  the  testator  and  to  pay  his  debts'  and  legacies,  and 
administer  his  effects  in  the  East  Indies.  On  the  18th  Feb- 
ruary, 1812,  administration,  with  the  will  annexed,  was  granted 
by  the  Prerogative  Court  of  the  Archbishop  of  Canterbury  to 
James  Murray,  who  was  one  of  the  residuary  legatees  mentioned 
in  the  said  will  of  the  said  William  Hope,  and  in  the  said 
information.  The  effects  were  sworn  to  be  under  6,0002.  in  the 
province  of  Canterbury.  The  said  James  Murray  was  bom,  and 
always  domiciled  in  Scotland.  In  the  month  of  February,  1812, 
the  said  James  Murray  executed  a  power  of  attorney  to  John 
Carstairs,  of  London,  Esq.,  to  receive  all  monies  due  to  him  in 
Great  Britain ;  and  at  the  same  time  the  said  James  Murray 
also  executed  a  power  of  attorney  to  Messrs.  Arbuthnot,  De 
Monte  and  M'Taggart,  of  Madras,  to  settle  all  accounts,  and  to 
receive  all  monies  due  to  him  the  said  James  Murray  (as  such 
administrator  of  the  said  William  Hope),  in  the  East  Indies. 
Gilbert  Bicketts,  as  administrator,  collected  the  testator's  assets 
in  the  East  Indies,  paid  his  debts  and  the  legacies  given  to  such 
of  the  legatees  as  resided  in  India,  and  paid  over  the  balance  to 
Messrs.  ^Arbuthnot,  De  Monte  and  M'Taggart,  as  the  attomies 
of  the  said  James  Murray.  James  Murray  died  in  Scotland  on 
or  about  the  10th  day  of  October,  1814,  having  made  a  will, 
dated  the  7th  day  of  September,  1813,  and  appointed  the  defen- 
dants executors  thereof,  and  the  said  defendants  proved  the  said 
James  Murray's  will  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury,  on  the  25th  of  November,  1814.  Between  the 
month  of  February,  1812,  and  the  month  of  October,  1814,  the 
effects  of  the  said  William  Hope,  in  India,  to  the  value  of  8,000/. 
were  collected  and  received  as  aforesaid,  and  remitted  by  the 
said  Messrs.  Arbuthnot,  De  Monte  and  M'Taggart,  by  the  orders 
of  the  said  James  Murray,  from  India,  to  Mr.  Carstairs,  the 
attorney  and  agent  of  and  for  the  said  James  Murray,  in 
England,  and  Mr.  Carstairs  remitted  the  said  sum  of  8,000/.  to 
the  said  James  Murray  in  Scotland. 

The  said  James  Murray  in  his  lifetime  did  retain  the  said 

8  o  2 
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V. 
BlATBON. 


[  *662  ] 


^ 
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V, 
BEAT80H. 


[•668] 


Bum  of  20,0001.  BO  remitted  from  India  to  England,  and  from 
England  to  Scotland,  as  aforesaid,  to  and  for  his  own  use  and 
benefit,  under  and  by  virtne  of  the  said  will  of  the  said  William 
Hope :  and  the  said  sum  of  20,0002.  was  part  of  the  residae  of 
the  personal  estate  and  effects  of  the  said  William  Hope, 
deceased.  The  said  James  Mmrraj  was  a  stranger  in  blood  to 
the  said  William  Hope. 

If  the  Court  should  be  of  opinion  upon  the  facts  stated,  that 
the  said  20,0002.  is  subject  to  *the  legacy  duty,  then  the  verdict 
entered  for  the  Grown  was  to  stand  for  the  sum  of  30,0002. ;  but 
if  the  Court  should  be  of  a  contrary  opinion,  then  a  verdict  to 
be  entered  for  the  defendants.  Either  party  to  be  at  liberty  to 
turn  this  special  case  into  a  special  verdict  if  the  Court  should 
think  proper. 


Shepherd^  for  the  Crown,  relied  upon  the  case  of  The 
Aitomey-Qeneral  v.  CockereUA 

Campbell,  for  the  defendant,  endeavoured  to  distinguish 
the  present  case,  as  the  special  verdict  found  expressly,  that  the 
testator  was  domiciled  in  Madras,  and  administration  was 
granted  there :  and  Murray,  who  was  domiciled  in  Scotland, 
had  received  the  money,  not  as  administrator,  but  as  legatee ; 
and  that,  although  he  took  out  administration  here,  it  was  not 
necessary  that  he  should  do  so.  In  the  case  cited,  General  Duff 
having  brought  the  assets  to  England,  it  became  necessary  that 
the  other  executor  in  England  should  prove  the  will  here. 

The  Court  were  of  opinion  that  Murray  was  an  administrator 
in  fact  and  in  law ;  and  therefore,  and  because  the  testator's 
personal  estate  had  been  applied  in  England,  they  gave 

Judgment  for  the  Crown. 

Application  being  made  on  the  part  of  the  defendant  to  be 
permitted  to  turn  the  case  into  a  special  verdict,  the  Court 
refused  it. 


t  15  R.  R.  707  (1  Price,  165). 
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IN    THE    EXCHEQUER    CHAMBER. 
Error    from    the    Court    op    Exchequer. 

DUEANT  V.   TITLEY.  i8i9. 

(7  Price,  577—690.)  June  72. 

A  deed  made  between  husband  and  wife,  and  a  third  person  (a  trustee)  -^^  Stijeantt* 
with  a  covenant  by  the  husband  to  pay  such  third  person  an  annuity,  in  J^' 

case  the  wife  should  lire  separate  and  apart  from  her  husband,  and        *-        ^ 
should  take  one  of  her  children  to  reside  with  her,  is  {sembU)  void,  as 
being  a  deed  made  in  contemplation  of  a  future  separation  at  the  plea- 
sure of  the  wife,  and  therefore  contrary  to  the  policy  of  marriage. 

SemhUy  a  plea  to  an  action  of  covenant  on  such  a  deed,  that  the  wife 
afterwards  lived  and  cohabited  with  the  defendant  for  a  long  space  of 
time,  and  then  left  him  against  his  will  and  consent,  and  had  ceased  to 
live  or  cohabit  with  him  since,  is  a  good  plea. 

Judgment  for  plaintiff,  on  a  demurrer  to  such  a  plea,  by  the  Court  of 
Exchequer,  reversed,  on  a  writ  of  error. 

This  was  an  action  of  covenant,  on  a  deed  of  separation 
between  the  plaintiff  in  error  and  Mary  Anne  his  wife,  of  the  one 
part,  and  the  defendant  in  error  of  the  other  part,  bearing  date 
the  22nd  November,  1809,  whereby  (reciting  the  marriage  and 
subsisting  differences)  the  plaintiff  covenanted  for  himself,  his 
executors  and  administrators,  with  the  defendant,  to  pay  him  an 
annuity  of  500Z.  during  the  joint  lives  of  the  plaintiff  and  his 
said  wife,  in  case  she  should  live  separate  and  apart  from  her 
husband,  and  should  take  one  of  her  children  by  her  said 
husband  to  live  with  her :  and  it  was  also  agreed  between  them, 
that  it  should  be  lawful  for  her,  whenever  she  ^should  live  [  *678  ] 
apart  from  her  husband,  to  take  any  one  of  her  children  by  her 
husband  which  she  should  fix  upon,  to  reside  and  live  with  her, 
except  the  eldest. 

The  declaration  averred,  that  on  the  8th  May,  1817,  the  wife 
had  discontinued  to  reside  and  live  with  her  husband,  and  did 
live  separate  and  apart  from  him,  and  had  ever  since  continued 
to  do  so,  and  that  she  had  at  all  times  since  she  had  so  lived 
separate  and  apart  from  her  husband,  been  ready  and  willing  to 
take  one  of  the  children  by  her  husband,  not  being  the  eldest,  to 
live  with  her ;  and  that  she  did  afterwards  fix  upon  one  of  such 
children,  named    Anguish,  and  did  request  her  husband  to 


774 


1819.    EX.    7  PRICE,  578—579. 


lb.r. 


DVBAKT 
TiTLBY. 


[  •bl^  ] 


1818. 
Jan.  28. 

HiLART 

Term. 


permit  the  said  child  to  reside  and  live  with  her,  and  that  he 
refused  to  permit  the  said  child  so  fixed  upon  by  her,  to  reside 
and  live  with  her. 

The  defendant  pleaded  (protesting  that  the  said  indenture  and 
the  said  declaration  were  bad  in  law),  that  after  the  making  of 
the  said  supposed  indenture,  in  the  said  declaration  mentioned, 
and  before  the  commencement  of  this  suit,  the  said  Mary  Anne 
lived  and  cohabited  with  the  said  George  for  a  long  space  of 
time,  to  wit,  for  the  space  of  seven  years  and  upwards,  from  the 
time  of  the  sealing  and  delivering  of  the  said  indenture,  and 
afterwards,  to  wit,  on  the  said  8th  day  of  May,  1817,  the  said 
Mary  Anne,  without  the  consent  and  against  the  will  of  the  said 
George,  quitted  and  left  the  said  George,  and  had  ^ceased  from 
thence  thitherto  to  live  or  cohabit  with  the  said  George:  and 
the  defendant  further  pleaded,  that  the  said  Anguish,  the  said 
child  in  the  said  declaration  mentioned,  was  not  bom  at  the 
time  of  the  sealing  and  delivering  of  the  said  indenture,  but  long 
afterwards. 

To  that  plea  the  plaintiff  demurred. 

The  Court  of  Exchequer  having  given  judgment  for  the 
plaintiff,  the  defendant  brought  a  writ  of  error :  and  the  case 
now  came  on  for  argument  before  Abbott,  Ch.  J.  and  Dallas, 
Ch.  J.  (C.  B.),  in  Serjeants*  Inn,  at  the  chambers  of  the  Lord 
Chief  Justice. 


Peake,  Serjt.  in  support  of  the  errors  assigned,  contended, 
that  the  action  could  not  be  supported :  or  if  it  could,  that  the 
plea  was  a  good  defence ;  for  that 

1st.  The  deed  being  made  in  contemplation  of  a  future  sepa- 
ration of  a  husband  and  wife,  at  the  pleasure  of  the  wife,  it  was 
contrary  to  the  policy  of  marriage,  and  void  in  law :  and 

2ndly.  That  as  the  deed  contemplated  a  separation  in  the 
state  in  which  their  family  was  at  the  time  when  it  was  made, 
and  in  such  an  event  provided  for  the  maintenance  of  the  wife 
and  one  of  the  then  existing  children,  it  did  not  therefore  apply 
to  the  event  which  had  happened,  of  the  wife  leaving  her  hus- 
band, and  taking  with  her  an  after-born  child. 
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On  the  second  point,  he  submitted,  that  if  such  a  deed  were       dubaht 
valid,  under  any  circumstances,  it  would  not  be  so  under  those       titlkv. 
of  this  case,  as  children  were  bom  after  the  deed  was  made ;       [  088  ] 
which  with  the  subsequent  cohabitation  would  render  the  deed 
void  ;  and  that  doctrine  was  deducible  from  the  case  of  Fletcher 
V.  Fletcher  A    Upon  the  whole  therefore  he  submitted  that  this 
judgment  ought  to  be  reversed. 

PxdUr,  in  support  of  the  judgment.    *     *    * 

The  opinions  of  the  two  learned  Chief  Justices,  before  whom       [  690  ] 
the  case  was  argued,  having  been  in  the  meantime  signified  by 
them  to  the  Lord  Chancellor,  the  Court  of  Error  on  this  day 

Reversed  the  judgment. 


SITTINGS   AFTER   TRINITY    TERM, 


OEOEGE   AND    Wipe   v.  HOWAED   and   Wife,  and       isio. 
THE    GOYERNOR    and     COMPANY     or    THE     '^'^'^' 
BANK  OP  ENGLAND.}  t^^^l 

(7  Price,  64e-6o3.) 

A  transfer  of  stock  of  an  intestate  into  the  name  of  himself  jointly 
with  that  of  the  husband  of  one  of  his  two  nieces,  accompanied  by  proof 
of  his  having  said  in  his  life-time  that  it  was  his  intention  to  give  the 
husband  the  stock  at  his  death,  in  consideration  of  affection  for  him  and 
his  wife,  and  that  he  had  transferred  it  for  that  puii>08e  (if  not  repelled 
by  counter  testimony) :  Held,  to  be  sufficient  proof  of  a  gift  of  such 
stock ;  and  the  Court  will  not  continue  an  injunction  granted  to  restrain 
the  husband  (who  had  administered)  from  disposing  of  it 

Such  evidence  is  strong  enough  to  destroy  the  otherwise  equitable  pre- 
sumption, that  the  transferee  is  a  mere  trustee  for  the  transferor,  with- 
out the  aid  of  a  reference  or  an  issue ;  for  however  weak  the  defendants' 
equity  may  be  in  such  a  case,  yet  where  the  plaintiff  does  not  shew 
any,  slight  circumstances  are  sufficient  to  rebut  the  primd  facie 
presumption. 

This  bill  prayed  that  the  defendant  Howard  might  be  declared 
ft  trustee  of  a  sum  of  1,S00{.  Navy  51.  per  cent.  Bank  Annuities, 

t  3  Br.  C.  0.  619,  in  notis,  (1874,  1875)  L.  B.  19  Eq.  250;  10  Ch. 

t  Confirmed  by  BaMone  v.  Salter      431 ;  44  L.  J.  Ch.  209,  760,— B.  C. 


0 
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George      and  be  directed  to  transfer  the  same  into  the  name  of  the  Depaty 

The  Bauk  of  Beniembrancer,  to  be  sold,  and  the  produce  divided  amongst  the 

Kkoland.    piaintiflb ;  and  that  he  might  be  directed  to  deliver  up  to  the 

plaintiffs  all  securities  for  money,  &c.  in  his  possession  which 

belonged  to  the  intestate,  and  that  if  necessary  an  account 

might  be  taken  of  what  should  be  due  from  defendant  Howard 

[  *<(47  j      to  the  estate  of  the  intestate,  *and  to  be  paid  over,  &c.  and 

that  he  might  be  restrained  from  selling  or  transferring  the  said 

stock,  and  the  Bank  from  permitting,  &c. 

The  facts  charged  by  the  bill  were,  that  the  wives  of  the 
plaintiff  George  and  of  defendant  Howard,  were  nieces  and  only 
surviving  next  of  kin  of  an  intestate,  of  whose  estate  the  wife 
of  Howard  procured  letters  of  administration.  The  plaintiffs  dis- 
covered, since  the  death  of  the  intestate,  that  the  sum  in  question 
stood  solely  in  his  name  till  about  eighteen  months  before  he 
died,  and  that  then  he  had  transferred  it  into  the  joint  names  of 
himself  and  defendant  Howard,  who  was  indebted  to  him  at  hia 
death  for  money  lent  upon  securities  in  Howard's  possession. 

The  defendants  Howard  and  wife,  by  their  answer,  stated 
that  the  stock  in  question  had  been  transferred  into  the  joint 
names  of  the  intestate  and  defendant  Howard,  in  pursuance  of 
an  intention  of  the  former,  frequently  expressed  in  his  life-time, 
to  give  the  same  to  the  latter  at  his  death,  in  consequence  of  his 
marrying  the  intestate's  niece,  who  had  been  brought  up  in  his 
family,  and  treated  as  his  own  child,  and  who  had  been  left  a 
widow  with  three  children,  and  had  also  had  a  large  family  by 
the  defendant.  They  denied  being  indebted  to  the  intestate  at  hia 
death,  or  that  defendant  ever  gave  him  any  security  for  anj 
money  lent — submitting  to  account. 
[  648  ]  The  Governor  and  Company  of  the  Bank,  by  their  answer, 

stated  that  there  was  the  said  sum  standing  in  the  name  of  the 
intestate  on  the  26th  November,  1816,  which  was  transferred 
on  the  5th  August,  1817,  into,  and  is  now  standing  in  the  joint 
names  of  the  intestate  and  defendant  Howard,  and  that  the 
dividends  due  on  the  5th  January,  and  5th  July,  1817,  were 
received  by  the  intestate,  and  that  the  subsequent  dividends  up 
to  5th  July,  1819,  were  then  unreceived. 

The  defendant  proved  by  the  depositions  of  witnesses,  that 


VOL.  XXI.]         1819.    EX.    7  PRICE,  648—651.  777 


the  intestate  had,  in  conversation  upon  several  occasions,  stated      Oeobok 
that  he  had  given  the  stock  in  question,  and  all  his  property  at  The  bank  op 
his  decease,  to  the  defendant  Howard,  and  that  he  had  had  the      »a^^^- 
stock  transferred  into  their  joint  names,  with  a  view  of  securing 
it  to  him ;  that  his  reason  for  not  transferring  it  into  the  name  of 
Howard  alone  was,  that  it  might  not  be  liable  to  his  debts  in 
case  of  bankruptcy ;  that  he  had  been  informed  by  his  stock- 
broker, that  the  stock  would  survive  to  Howard. 

The  plaintiff  furnished  no  evidence  in  support  of  his  claim. 

Roupeli  and  Maddocks  relied,  at  the  hearing,  on  the  in- 
validity of  such  a  gift  so  said  to  be  made  by  the  intestate, 
without  further  disposition  by  will  or  other  instrument,  and  the 
danger  and  mischief  of  permitting  such  a  case  to  succeed, 
founded  as  it  was  on  mere  conjecture  of  an  intention  to  do 
"^what  might  have  been  so  easily  done  in  fact,  and  by  regular  [  *649  ] 
means.    *    *    * 

In  the  case  of  Rider  v.  Kidder, \  it  was  held,  that  a  transfer 
of  stock  into  the  joint  names  of  the  owner  and  another  person, 
for  the  benefit  of  the  latter,  who  enjoyed  it  as  a  gift  by  receiving 
the  dividends,  was  nothing  more  than  a  trust  for  the  *owner  [  ♦650  ] 
and  his  legal  personal  representatives.  They  therefore  sub- 
mitted that  this  stock  must  be  considered  as  held  in  trust  for  the 
next  of  kin  of  the  intestate,  and  they  observed,  that  on  the 
motion  for  the  injunction  which  had  been  granted  on  the  merits, 
the  Court  were  clearly  of  that  opinion. 

Wrottesley,  for  the  defendants,  contended,  that  having  regard 
to  the  near  relationship  of  the  parties  and  the  circumstances 
of  the  case,  as  stated  in  the  answer,  and  not  contradicted  by 
evidence,  supported  as  it  was  by  proof  of  the  intention  of  the 
intestate,  to  give  the  stock  to  the  defendant  at  his  death,  enough 
had  been  shewn  to  satisfy  the  Court  that  they  ought  not  to 
interfere  in  a  case  of  this  nature  to  deprive  the  defendant  of  the 
stock  in  question  and  to  give  it  to  all  the  next  of  kin.    *    *    * 

KiCHABDS,  C.  B. :  [  661  ] 

The  case  of  Rider  v.  Kidder  does  not  apply.    That  was  argued 
t  10  Ves.  360. 
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OxoBGE  on  this  ground,  that  the  intestate  having  purchased  the  stock 
ThbBakkof  with  his  own  money,  and  transferred  it  into  his  own  name  and 
flKOLAKD.  ^jj^j  q£  another  person,  the  presumption  is  that  the  other  person, 
if  a  stranger,  is  merely  a  trustee  for  him  whose  money  it  was : 
and  so  it  might  have  been  presumed  here,  perhaps,  if  such  were 
the  facts,  but  in  this  case  stock  already  purchased  and  invested 
was  transferred  into  the  name  of  the  owner  and  the  defendant ; 
and  if  I  deliver  over  money,  or  transfer  stock  to  another,  even 
although  he  should  be  a  stranger,  it  would  be  prinid  facie  a  gift. 
This  is  a  much  stronger  case  than  a  transfer  to  a  mere  stranger, 
and  it  lies  upon  the  party  denying  it  to  be  a  gift,  to  shew  some 
reason  for  a  Court  decreeing  it  to  be  a  trust.  Here  the  mere 
presumption  on  which  the  plaintiffs  rely,  is  rebutted  by  evidence 
explaining  the  purpose  and  object  of  the  transfer,  and  there  is  no 
evidence  offered  on  the  other  side  to  contradict  it.  As  to  the 
objection  that  this  is  an  odd  mode  of  making  a  gift,  and  there- 
fore could  not  have  been  intended,  that  is  still  nothing  more 
than  presumption,  and  it  is  answered  by  the  evidence.  It  cer- 
tainly was  not  the  best  mode,  or  one  which  a  man  of  more  skill 
would  have  adopted  in  making  a  gift ;  but  when  we  have  evidence 
[  *652  ]  of  a  reasonable  motive  for  it  *in  the  giver's  regard  for  his  niece, 
and  approbation  of  her  husband's  conduct  towards  her,  that  is 
sufficient  to  check  any  interference  on  our  part  to  take  the  stock 
from  the  defendant.  If  the  husband  had  died  in  the  life-time  of 
the  uncle,  there  might  have  been  more  difficulty  in  the  matter ; 
but  a  strong  part  of  the  defendants'  case  is,  that  the  plaintiff  has 
not  made  out  any  right,  and  whether  this  be  a  gift  or  a  trust, 
either  way  the  plaintiff  is  not  entitled  to  take  it  away  from  the 
defendant. 

Graham,  B.  expressed  himself  of  the  same  opinion  for  similar 
reasons : 

This  bill  seeks  to  take  from  the  defendant  a  legal  interest,  and 
to  do  so  the  plaintiff  must  raise  an  equity,  which  he  has  not 
done.  Then  it  is  shewn,  by  evidence,  that  there  was  a  motive 
for  the  gift,  and  there  must  have  been  some  intention  in  making 
the  transfer.  That  intention  is  proved  by  the  evidence,  which  is 
closely  connected  with  the  nature  of  the  transaction,  and  the 
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intestate's  explicit  declaration.    He  had  been  living  in  the  house      Gboboe 
of  the  defendant,  and  all  the  circumstances  are  strongly  in  the  theBakkof 
defendant's  favour,  in  whom  it  is  quite  clear  the  intestate  had     England. 
great  confidence.    On  the  other  hand  there  is  only  the  presump- 
tion that  he  was  a  trustee  for  the  intestate's  family,  and  that  in 
•order  to  have  completed  the  supposed  gift,  it  was  necessary  to  do 
fiome  further  act.    I  am  clearly  of  opinion  that  upon  the  evidence 
(of  the  sufficiency  of  which  we  can  judge  as  well  as  the  Master  or 
a  jury,  and  therefore  may  decide  without  *a  reference  or  an      [^tfss] 
issue)  the  plaintiff  has  not  shewn  any  equity  upon  which  we  can 
4tct,  to  make  any  decree  in  his  favour. 

Oarrow,  B.  concurred,  observing  : 

That  a  man  purchasing  stock  may  have  reasons  for  its  not 
standing  in  his  own  name,  but  where  he  transfers  stock  already 
in  his  name  into  that  of  another  person,  it  is  quite  a  different 
thing,  and  generally  proceeds  from  an  intention  to  benefit  the 
person  into  whose  name  it  is  transferred.  In  this  case  it  was 
evidently  the  intestate's  intention  to  give  the  defendants  the 
stock,  and  he  has  effectually  done  it,  reserving  a  control  over  it 
during  his  life :  and  perhaps  one  object  of  not  giving  it  by  will, 
might  have  been  to  avoid  the  legacy  duty. 

Per  Curiam  : 

Declare  the  1,800Z.  Navy  51.  per  cent.  Bank  Annuities,  to  be 
no  part  of  the  intestate's  personal  estate. 

Injunction  dissolved. 
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EXCH.   MICHAELMAS  TERM. 


JVb«.2S. 


18181        WEAK,  ON  THE  Demise  of  BURGE  and  Another  v. 


CALLAWAY  and   Othees. 


t  ^^^  ]  (7  Price,  677—678.) 

The  Court  will  in  some  cases  grant  a  new  trial  of  an  ejectment,  whete^ 
a  verdict  has  been  found  for  the  defendant — as  where  the  lessors  of  the 
plaintiff  have,  since  the  trial,  discovered  that  they  had  conclusive 
evidence  of  a  material  fact  (the  marriage  of  their  ancestor)  which  they 
failed  to  prove  at  the  trial,  in  consequence  of  mistaking  the  christian, 
name  of  the  person  to  whom  the  ancestor  had  been  married,  and  where 
it  is  expected  that  they  may  be  obliged  to  enter  to  avoid  a  fine  intended 
to  be  levied  before  a  new  ejectment  can  be  brought. 

But  they  wiU  only  do  so  on  terms  of  the  costs  of  the  former  trial,  and 
the  application  for  the  new  trial  being  first  paid. 

On  the  trial  of  this  ejectment,  the  lessors  of  the  plaintiff  failed 
in  proving  their  case ;  because,  when  they  had  shewn  (it  being 
necessary  for  them  to  prove  that  their  grandfather  had  been 
married)  that  he  was  married  to  a  woman  of  the  name  of  Joanna 
Forrest,  the  defendants  proved  that  Joanna  Forrest  had  been 
married  to  another  person.  They  afterwards  discovered,  by  the 
register,  which  they  had  not  been  able  to  find  before  the  trial, 
that  the  grandfather  had  been  married  to  Ann  Forrest,  and  upon 
that  they  moved  for  and  obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  an  affidavit  stating  the  above  facts, 
and  that  if  a  new  trial  were  not  granted,  the  lessors  of  the  plain- 
tiff  would  be  obliged  to  make  an  entry  to  avoid  a  fine  intended  to 
be  levied. 

Oaselee  and  Casberd  now  shewed  cause : 

They  submitted,  that  where  a  verdict  had  been  found  for  the 
plaintiff,  the  Courts  would  grant  a  new  trial,  but  not  where  the 
verdict  was  found  for  the  defendant ;  Dobbs  v.  Passer, ^  Lessee  of 
Clymer  v.  Littler,  X  Letgoe  d.  Wheeler  v.  Pt«,§  and  that  there  was 
[  *678  ]  1^0  instance  where,  in  a  case  like  *the  present,  the  application 
had  been  granted  on  behalf  of  a  plaintiff.    The  principle  of  the 

t  2  Stra.  975.  J  1  Bl.  348.  §  Barnes,  439. 


VOL.  XXI.]  1819.    EX.    7  PRICE,  678.  781 

rule  is,  that  the  Courts  will  not  change  the  possession,  and  the  Wbak,  dem. 

plaintiff  is  not  concluded.  «.. 

Callaway. 

PtfM,  Serjt.,  C.  F.  Williams,  and  W.  Adam,  supported  the 
rule. 

The  Court,  saying  that  this  was  a  case  in  which  the  making 
absolute  the  rule  which  had  been  granted  for  a  new  trial,  could 
not  operate  to  the  injury  of  the  defendant,  and  might  assist  the 
justice  of  the  case,  under  the  circumstances,  made  the 

Rule  absolute— for  a  new  trial,  on  payment  of  the 
costs  of  the  preceding  trial,  and  of  the  present 
application. 


HAERISON  V.  BARRY,  Esq.  Sheriff  of  Cheshire.         isio. 

(7  Price,  690--698.)  Nov^S. 

In  an  action  against  the  sheriff  for  removing  goods  taken  in  execu-        [  €90  ] 
tion,  without  paying  the  landlord  a  year's  rent,  it  is  not  necessary  to 
proTe  that  a  year's  rent  is  due.    It  is  sufficient  to  prove  the  occupation 
by  the  tenant. 

It  lies  on  the  defendant  to  shew  that  the  rent  has  all  been  paid. 

Such  a  claim  may  be  supported  for  forehand  rent,  or  rent  stipulated 
by  the  lease  to  be  paid  in  advance,  as  being  rent  due  within  the  statute 
of  Anne ;  and  such  re  at  may  be  distrained  for  by  the  landlord,  although 
he  is  aware  that  an  execution  is  about  to  be  sent  down  at  the  suit  of  a 
judgment  creditor. 

If  a  landlord,  who  has  distrained  for  rent,  does  not  sell  within  the 
five  days  by  arrangement  between  him  and  the  tenant,  that  b  no  proof 
per  se  of  collusion. 

The  jury  having  found  a  verdict  for  the  defendant  under  circum- 
stances affording  groimd  for  the  objections  so  overruled  in  this  case,  the 
Court  ordered  a  new  trial. 

The  declaration  stated  that  one  Thomas  Shawcross  held  and 
occupied  a  certain  farm  and  premises  in  the  parish  of  Cbeadle, 
in  the  County  of  Chester,  at  the  yearly  rent  of  440Z. — that  on 
the  1st  May,  1819,  a  large  sum  of  money,  to  wit,  8802.  for  two 
years'  rent,  had  become  due,  and  was  owing  from  Shawcross  to 
the  plaintiff — that  the  defendant,  as  sheriff  of  Cheshire,  on  the 


^ 
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Habbibon  17th  May,  1819,  by  virtue  of  a  writ  of  Jieri  facias  issued  at  the 
Bauy.  suit  of  James  Wright,  upon  a  judgment  obtained  by  him  against 
[  *69i  J  Shawcross,  ^seized  and  took  divers  cattle,  goods,  and  chattels  of 
Shawcross  upon  the  premises ;  that  afterwards,  but  before  the 
removal  of  the  goods  and  chattels  seized,  the  plaintiff  gave  notice 
to  the  defendant  of  the  said  rent  due  to  him  from  Shawcross,  yet 
that  the  said  defendant  contriving,  &c.  removed  the  said  cattle 
off  the  premises,  without  paying  or  satisfying  to  the  said  plaintiff" 
his  rent  or  any  part  thereof,  contrary  to  the  statute,  &c. 

The  second  count  stated  that  Shawcross,  for  a  long  time,  to 
wit,  three  years,  had  held  and  enjoyed  a  certain  farm  and  pre- 
mises  in  the  said  parish  of  Cheadle,  by  virtue  of  a  demise  thereof^ 
at  the  yearly  rent  of  440Z. ;  and  that  on,  &c.  a  large  sum  of 
money,  to  wit,  6801.  of  the  said  rent  being  due  and  in  arrear 
from  Shawcross  to  the  plaintiff,  the  said  plaintiff,  according  to 
the  form  of  the  statute,  &c.  had  seized  and  taken  divers  goods 
and  chattels  (enumerating  them)  then  being  in  and  upon  the 
premises,  as  for  and  in  the  name  of  a  distress,  for  the  said  rent 
in  arrear ;  and  that  whilst  the  said  goods  and  chattels  were  in 
the  possession  of  the  bailiff  of  the  plaintiff,  and  in  and  upon  the 
premises,  the  defendant  contriving,  &c.  rescued,  seized,  took,  and 
carried  away,  the  said  goods  and  chattels,  contrary  to  the  form 
of  the  statute,  &c.  whereby  the  plaintiff  was  deprived  of  the 
means  of  obtaining  satisfaction  of  his  rent,  and  of  the  costs  and 
charges  of  the  distress.  The  third  count  was  in  trover.  The 
plea  was  the  general  issue. 
[  692  ]  The  cause  was  tried  at  the  Chester  Summer  Assizes,  1819,  before 

Warren,  Ch.  J.  and  Marshall,  J.  The  evidence  given  on  the  trial 
was  of  very  considerable  length ;  but  the  only  facts  material  to 
the  points  of  law,  which  were  ultimately  raised,  were  these: 
The  plaintiff  proved  a  demise  of  the  farm  in  question  to  Shaw- 
cross, and  contented  himself  with  shewing  the  occupation  by 
Shawcross,  without  giving  any  explanation  of  the  state  of  ac- 
counts between  Shawcross  and  him,  and  declined  calling  Shaw- 
cross to  state  whether  any  and  what  rent  was  in  arrear,  although 
he  was  in  Court.  It  was  admitted  that  part  of  the  rent  claimed 
was  a  forehand  rent.  It  further  appeared  that  the  plaintiff  waa 
aware  of  the  judgment  having  been  obtained  against  the  tenant^ 
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and  that  execution  was  about  to  be  sent  down  against  Shawcross ;  habbison 
that  he  distrained  a  few  days  before  the  fieri  facias  could  be  babby. 
sued  out  according  to  the  practice  of  the  Court ;  that  he  did  not 
sell  at  the  end  of  five  days,  but  obtained  from  the  tenant  a  con- 
sent to  extend  the  time  for  selling  for  an  indefinite  period,  and 
that  he  left  the  distress  with  the  tenant's  wife  for  the  purpose  of 
her  keeping  nominal  possession,  there  were  other  circumstances 
of  suspicion.  Objections  were  made  in  point  of  law  by  the  de- 
fendant's counsel,  which  were  over-ruled  by  the  Court.  They 
were  principally  those  which  were  afterwards  discussed  on  the 
motion  for  the  new  trial.  The  case  then  went  to  the  jury,  and 
the  two  following  questions  of  fact  were  left  to  them.  First, 
whether  they  were  satisfied  that  the  rent  was  justly  due  from 
Shawcross  *to  the  plaintiff?  Secondly,  whether  the  possession  [  'C^S  ] 
under  the  distress  was  bond  fide,  or  whether  it  was  colourable 
and  collusive,  and  for  the  purpose  of  delaying  creditors  ?  The 
jmy  found  a  general  verdict  for  the  defendant. 

W.  D.  Evans,  early  in  this  Term,  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted.  He  insisted  that  the  verdict  was  contrary  to  all 
the  weight  of  evidence  in  the  cause ;  and  that  the  plaintiff 
having  shewn  the  demise  by  him,  and  the  occupation  by  Shaw- 
cross, it  lay  upon  the  defendant  to  prove  that  the  rent  was  paid, 
in  the  absence  of  evidence  of  which  the  inference  was,  that  it 
still  remained  due. 

With  respect  to  the  forehand  rent,  he  contended,  that  it  Height 
as  well  be  distrained  for  as  rent  in  respect  of  a  by-gone  occupa- 
tion. As  to  the  possession,  he  urged,  that  there  was  by  no 
means  sufficient  evidence  to  support  the  conclusion  that  it  was 
fraudulent ;  that  though  the  landlord  continuing  in  possession 
after  the  five  days  without  selling,  was  prima  fade  a  trespasser, 
as  was  held  in  Winterbourne  v.  Morgan,}  yet  that  it  was  com- 
petent to  the  tenant  to  consent  to  an  enlargement  of  the  time, 
which  consent  was  valid,  not  only  as  against  the  tenant,  but 
also  as  against  any  party  claiming  under  him,  or  under  any 
execution  against  his  property.    A  rule  having  been  obtained, 

t  10  B.  B.  532  (11  East,  395). 


^ 
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Habbibok  D.  F.  JoneSf  and  W.  J.  Law,  now  shewed  cause.    They 

barbt.      contended,  that  the  two  questions  of  fact  were  properly  left  to 
[  694  ]       the  jury,  and  being  decided  by  them,  there  was  no  reason  to 

disturb  the  verdict.    It  was  consistent  with  the  evidence  given 

in  the  cause,  that  every  shilling  of  the  rent  might  have  been 

paid.    *    *    * 
[  696  ]  Secondly,  the  distress  at  all  events  could  not  be  maintained 

in  respect  of  the  forehand  rent.    *    ♦    * 

[  696  ]  W.  D.  Evans,  in  support  of  the  rule,  was  stopped  by  the 

Court. 

The  Lord  Chief  Baron  was  sitting  in  Equity  in  the  Exchequer 
Chamber. 

Graham,  B.  : 

f  ^697  ]  I  confess,  it  seems  to  me,  *that  this  case  ought  to  be  sent 

down  to  be  reconsidered  upon  a  second  trial.  It  has  been  con- 
tended, that  the  landlord  should  have  shewn  the  state  of 
accounts  between  him  and  his  tenant ;  but  I  cannot  think  so. 
He  proved  the  demise  and  the  occupation ;  and  the  defendant 
should  have  shewn  that  the  rent  had  all  been  paid.  Occupation 
is primd facie  evidence  against  a  tenant  generally;  and  I  do  not 
see  why  it  should  not  be  so  equally  against  this  defendant. 
Then,  as  to  the  objection  respecting  forehand  rent,  I  see  no 
reason  why  it  was  not  competent  to  include  that  in  the  distress. 
The  anticipation  of  rent  was  a  matter  of  express  stipulation  in 
the  deed:  it  is  admitted  by  the  defendant's  counsel,  that  an 
action  of  debt  or  covenant  might  have  been  maintained  for  such 
forehand  rent  against  the  tenant ;  and  it  seems  to  me  that  the 
remedy  by  distress  may  equally  be  supported  iA  respect  of  it, 
either  as  against  the  tenant  or  as  against  the  judgment  creditor, 
who  makes  title  under  an  execution  against  the  tenant's  effects. 
Then,  as  to  the  possession  under  the  distress  being  collusive, 
without  at  all  wishing  to  prejudge  the  question  upon  the  second 
trial,  I  cannot  help  saying,  that  I  am  not  able  at  present  to  see 
from  what  circumstances  the  jury  drew  the  conclusion  which 
they  formed.    There  is,  at  least,  sufficient  in  the  case  to  call 
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upon  us  to  send  it  down  to  be  reviewed.    This  being  my  opinion     Uabbison 
respecting  the  count  founded  upon  the  distress,  it  becomes      baxry. 
unnecessary  to  decide  the  objections  that  have  been  raised  upon 
the  other  counts  of  the  declaration. 

Wood,  B.  :  [  698  ] 

I  agree  with  my  brother  Graham  that  there  ought  to  be  a  new 
trial;  and  in  thinking  so  I  proceed  entirely  upon  the  count 
which  is  founded  upon  the  distress.  It  is  contended,  that  the 
landlord  should  not  only  have  shewn  the  demise  and  the  occu- 
pation, but  also  the  arrear  of  rent.  But  this  was  not  necessary ; 
and  it  would  be  a  great  hardship  upon  landlords  if  it  were.  The 
defendant  might  have  called  the  tenant  if  he  chose.  Then,  it  is 
said,  that  the  distress  was  suspicious;  for  that  the  landlord 
knew  that  the  execution  was  coming,  and  sent  in  the  distress 
just  in  time  to  be  before  the  execution.  If  the  landlord  knew 
that  there  was  an  execution  coming,  he  did  very  right  to  secure 
himself.  But  then  again  it  is  objected,  that  he  could  not 
distrain  for  forehand  rent.  If  this  objection,  which  is  now 
raised  for  the  first  time,  could  be  sustained,  it  would  make  a 
very  serious  change  in  the  rights  of  landlords  in  general.  Such 
a  right  of  distraining  was  probably  one  of  the  principal  objects 
for  introducing  that  provision  into  the  deed ;  it  is  a  very  proper 
provision  to  be  introduced ;  and  it  would  be  very  unjust  if  the 
landlord  could  not  enforce  it  either  against  the  tenant,  or 
against  any  one  else. 

Garrow,  B.  concurred,  saying,  that  he  thought  the  verdict 
ought  to  have  been  for  the  plaintiff. 

Rvle  ahsolute  for  a  new  trials  upon  payment  of 
costs. 
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1818L  BEAT  V.  MAYNK 

^^'  (Gow,  1-4.) 

At  Weit'  After  a  hired  horse  is  exhausted  and  has  refused  its  feed,  the  hirer  is 

mtmter.  ^^^  not  to  use  it. 

[1] 

Assumpsit.    The  first  count  of  the  declaration  stated  that,  in 

consideration  the  plaintiff  would,  on  the  28th  day  of  May,  1818, 
deliver  to  the  defendant  in  good  order  and  condition,  a  gelding, 
which  he  had  proposed  to  buy  of  the  plaintiff,  the  defendant 
promised  either  to  return  the  animal  on  the  Tuesday  following, 
in  the  same  order  and  condition,  and  to  pay  10{.  for  the  use  of 
it,  or  to  purchase  it  at  the  sum  of  552.  The  breach  assigned 
[  •2  ]  was,  that  the  defendant  had  delivered  back  *the  gelding  in  a 
much  worse  state  and  condition,  without  paying  either  the  10/. 
or  the  5SL    There  were  other  counts  in  the  declaration. 

It  appeared  in  evidence,  that  the  defendant  had  applied  to  the 
plaintiff,  (who  was  a  horse  dealer,)  for  the  purchase  of  a  horse. 
On  Thursday,  the  28th  of  May,  the  defendant  called  at  the 
plaintiff's  stables,  and  asked  for  the  horse  in  question,  which 
was  the  one  he  purposed  purchasing,  but  which  the  ostler,  at 
first  declined  delivering,  without  the  price  being  paid ;  however, 
on  the  defendant's  refusing  so  to  do,  unless  he  was  allowed 
a  trial,  the  ostler  delivered  it,  on  condition  that  the  defendant 
should  either  return  it  in  the  same  state  on  the  Tuesday  fol- 
lowing, paying  102.  for  the  use  of  it,  if  it  should  not  suit  him^  or 
that  he  should  purchase  it  at  the  sum  of  55Z.  The  defendant 
left  London  with  the  horse  on  the  following  day,  for  Worthing, 
where  he  arrived  on  the  ensuing  Saturday ;  and  the  horse  did 
not  then  appear  to  be  affected  with  any  disorder,  except  a  cold. 
On  the  Monday  following,  the  defendant  left  Worthing  for 
London ;  and  having  driven  the  horse  as  far  as  Horsham  that 
night,  he  on  the  next  morning  proceeded  to  Ewell,  which  is 
a  distance  of  twenty  miles.  On  the  defendant's  arrival  at  the 
latter  place,  the  ostler  belonging  to  the  stables  at  which  the 
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horse  was  put  up  discovered  that  there  was  a  swelling  under  its       bray 
throat,  and  that  the  horse  refused  its  feed.    The  defendant^      Matite. 
however,  drove  it  from  Ewell  to  London,  notwithstanding  it  was 
during  part  of  the  journey  much  distressed ;  and,  when  brought 
to  the  plaintiff's  stables,  it  was  proved  to  have  been  in  a  much 
worse  ♦condition  than  when  delivered.    A  veterinary  surgeon,        [  ^s  ] 
who  was  called  as  a  witness,  said,  he  considered  it  a  want  of 
proper  care  and  attention  to  compel  a  horse  to  pursue  its  journey 
after  it  had  been  driven  for  twenty  miles  on  the  same  day,  and 
had  refused  its  feed. 

Dallas,  Ch.  J.  ruled,  that  under  these  circumstances,  the 

plaintiff  was  entitled  to  a  verdict  for  the  price  of  the  horse. 

After  its  strength  was  exhausted,  and  it  had  refused  its  feed, 

the  defendant  had  no  right  to  pursue  his  journey  with  it.    The 

animal,  instead  of  going  at  its  ordinary  pace,  was  obliged,  from 

distress,  to  crawl  and  creep.    Neither  was  the  defendant  entitled 

to  avail  himself  of  that  part  of  the  contract  which  allowed  him 

to  return  the  horse  on  the  Tuesday,  on  payment  of  the  lOZ., 

because  as  the  horse,  on  being  returned,  was  in  a  worse  state 

than  when  originally  delivered  to  the  defendant,  the  condition  on 

which  it  was  delivered,  and  on  which  alone  the  right  to  return  it 

to  the  plaintiff  on  payment  of  the  101.  depended,  had  not  been 

fulfilled. 

The  jury  found  a  verdict  for  tlie  plaintiffs  for  the 

price  of  the  horse. 


KNIGHT  V.  MAETIN.t  isis. 

(Gow,  26-29.)  ^'±2!'' 

Where  both  parties  claim  the  same  interest  under  a  deed  produced  on         [  ^^^  > 
notice,  the  party  calling  for  its  production  need  not  prove  its  execution. 

Assumpsit.  It  appeared  in  evidence,  that  the  plaintiff  was  the 
lessee  of  one  Shirley,  of  premises  in  Bell  Court,  Bermondsey ; 
and  that  on  the  14th  of  May,  1804,  he  assigned  all  his  interest 
in  the  premises  to  the  defendant,  for  the  residue  of  the  term 
originally  granted.      The  premises  being   allowed  to  become 

t  See  p.  801,  post. 
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Knight  dilapidated  subsequently  to  the  assignment  thereof  to  the  defen- 
Mabtih.  dant,  Shirley  sued  the  plaintiff  upon  his  covenant  to  repair  con- 
tained in  the  original  lease,  and  recovered  a  verdict  and  judgment 
against  him,  which  was  satisfied.  The  plaintiff  thereupon  brought 
this  action  against  the  defendant,  with  a  view  to  reimburse  him- 
self the  damage  which  he  had  sustained  in*  consequence  of  the 
satisfaction  of  the  judgment  recovered  by  Shirley.  The  assign- 
ment by  the  plaintiff  to  the  defendant  was  indorsed  on  the  original 
lease ;  and  it  was  a  mere  assignment  of  the  interest  of  the  plain- 
tiff, containing  no  covenant  whatever  on  the  part  of  the  defendant. 
The  action  was  founded  on  the  implied  undertaking  to  indemnify 
the  plaintiff  against  any  damage  he  might  sustain  by  reason  of 
the  non-observance  of  the  covenants  in  the  lease.  The  defendant 
[  ^27  ]  took  possession  *under  the  assignment ;  the  plaintiff's  counsel 
having,  on  the  production  of  the  lease  by  the  defendant,  in  pur- 
suance of  a  notice  for  that  purpose,  proved  only  the  execution  of 
the  assignment,  which  was  indorsed  upon  it. 

Copley,  Serjt.  for  the  defendant,  insisted,  that  the  plaintiff 
must  prove  the  execution  of  the  original  lease,  by  the  testimony 
of  the  subscribing  witness. 

Pellf  Serjt.  contra,  submitted  that  the  assignment  indorsed 
on  the  original  lease  sufficiently  admitted  its  execution,  and  that 
the  necessity  of  actual  proof  was  thereby  dispensed  with. 

Dallas,  Ch.  J. : 

Where  the  instrument  comes  out  of  the  possession  of  a  party 
who  claims  the  same  interest  as  the  plaintiff,  by  whom  notice  to 
produce  the  instrument  is  given,  there  I  think  it  is  not  necessary 
to  call  the  subscribing  witness  to  prove  the  execution  of  it.  But, 
if  the  interests  of  the  party  producing,  and  of  him  who  calls  for 
the  production,  are  adverse,  the  execution  of  the  deed  must  be 
proved  in  the  ordinary  manner. 

PeU,  Serjt.  then  contended  that,  as  the  defendant  must 
claim  under  the  original  lease,  in  order  to  render  the  assignment 
effectual,  the  interests  of  the  plaintiff,  and  of  the  defendant,  were 


VOL.  XXI.]  1818.    C.  P.    GOW,  27—28.  789 

similar.    Indeed,  the  defendant,  by  taking  possesBion  under  the      Knioht 
assignment,  impliedly  admits  the  existence  and  validity  of  the      mabtin. 
original  lease,  which  admission  must  necessarily  operate  as  a 
dispensation  with  the  ♦necessity  of  actual  proof  of  its  due  execu-       [  *28  ] 
tion.    This  case  may  be  assimilated  to  actions  on  bills  of  ex- 
change, in  which  the  handwriting  of  a  subsequent  party  admits 
that  of  persons  who  were  previously  parties  to  it.    Here  the 
defendant  derives  his  interest  in  the  premises  under  the  lease ; 
and  as  the  lease  comes  out  of  his  possession,  the  execution  of  it 
need  not  be  proved. 

Dallas,  Ch.  J. : 

It  has  been  held,  that  if,  in  compliance  with  a  notice  to  pro* 
duce  an  instrument,  the  instrument  which  is  called  for  be  pro- 
duced, yet  that  the  party  calling  for  the  production  of  it  is  bound 
to  prove  its  execution,  notwithstanding  it  comes  out  of  the  pos- 
session of  his  adversary.  But  this  rule  applies  only  to  cases 
where  the  interests  of  the  parties  are  adverse ;  and  even  then  it 
is  attended,  in  its  application,  with  a  hardship,  since  the  party 
calling  for  the  production  of  the  instrument  may  be  ignorant  of 
the  name  of  the  subscribing  witness.  Where,  however,  both 
parties  claim  similar  interests  under  the  instrument  produced, 
the  execution  of  it  in  that  case  need  not,  I  think,  be  proved. 
Here  the  plaintiff  claims  under  the  original  lease  from  Shirley ; 
and  the  defendant,  through  the  assignment,  claims  under  the 
same  lease. 

The  Chief  Justice,  however,  allowed  the  subscribing  witness 
to  be  sent  for ;  but  the  plaintiff  not  being  prepared  with  a  witness 
to  prove  the  judgment  recorded  by  Shirley,  was 

Nonsuited. 
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1818.  CLAEKE,  Esq.  v.  EABNSHAW. 

^^-  (Gow.  30-32.) 

^       ^  A  watchmaker  is  bound  so  to  secure  property  placed  m  his  hands  in 

the  way  of  his  trade,  as  to  protect  it  against  depredations  that  may  be 
committed  by  the  persons  in  his  employ.  Therefore,  where  A.  entrusted 
B.  (who  was  a  chronometer  maker,)  with  a  chronometer  to  be  rei»ired, 
and  B.  suffered  his  servant  to  sleep  in  the  shop  in  which  the  chronometer 
was  deposited,  B.  was  held  liable  to  A.  for  its  value,  B.'s  servant  having 
stolen  it,  and  B.  at  the  time  when  the  theft  was  committed,  having 
deposited  his  own  watches  in  a  more  secure  place  than  that  in  which  the 
chronometer  was  left. 

Assumpsit.  The  declaration  stated  that,  in  consideration,  the 
plaintiff  would  deliver  to  the  defendant,  who  was  a  watchmaker, 
a  time-piece  to  be  cleaned  and  repaired  by  him  in  the  way  of  his 
trade,  the  defendant  undertook  to  take  reasonable  care  of  it. 

It  appeared  in  evidence,  that  the  defendant  was  a  watch  and 
chronometer-maker,  and  that  the  plaintiff  had  entrusted  to  him 
a  chronometer  or  time-piece  to  be  repaired.  The  defendant  had 
in  his  service  a  person  of  the  name  of  Warren,  who  was  eighteen 
years  of  age,  had  been  well  recommended  to  him,  and  always 
slept  in  his  shop  for  the  purpose  of  protecting  the  property  in  it. 
On  the  night  of  the  28rd  of  February,  1818,  Warren  stole  the 
chronometer  in  question,  together  with  some  watches,  of  which 
a  part  belonged  to  the  defendant,  and  the  rest  to  persons  who 
had  employed  him  to  repair  them.  The  articles  stolen  were 
deposited  in  a  drawer,  which  was  affixed  to  the  shop-board,  and 
which  was  locked ;  but  the  lock  of  which  had  been  forced.  The 
defendant  had,  in  a  recess  in  his  shop,  an  iron  chest,  in  which 
watches  belonging  to  himself,  of  the  value  of  several  thousand 
pounds,  were  locked  up ;  and  which  chest  had  not,  and  could 
not  easily  have  been  broken  open.  The  outer  doors  and  window 
shutters  of  the  house  and  shop  were  properly  and  securely 
[  *si  ]  fastened.  Several  ♦watchmakers  proved,  that  it  was  invariably 
their  habit  to  lock  up  at  night,  in  an  iron  safe,  or  in  some  other 
place  of  equal  security,  all  watches,  whether  belonging  to  them- 
selves, or  in  their  custody  for  the  purpose  of  being  repaired. 

Peli,  Serjt.  for  the  defendant,  contended  that,  under  these 
circumstances,  the  defendant  was  not  liable.    *    *    * 
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Dallas,  Ch.  J.  was  of  opinion,  that  the  defendant  was  bound 
to  protect  the  property  against  depredations  ♦from  those  who 
were  within  the  house.  He  had  taken  care  of  his  own  property, 
by  locking  up  and  securing  it.  The  servant  in  this  case  had 
been  improperly  trusted ;  and  the  defendant  was  guilty  of  gross 
negligence  in  leaving  him  in  the  care  of  the  goods. 


Glabkb 

«. 

Eabkshaw. 

[•32] 


The  jury  found  a  verdict  for  the  plaintiff  for  56Z. 


Note  by  the  Beporter.— The  bail- 
ment, in  this  case,  being  beneficial 
to  both  parties,  the  bailee  was  only 
answerable  for  ordinary,  and  not  for 
slight  neglect,  which  is  the  omission 
of  that  degree  of  diligence,  used  by 
very  circumspect  and  thoughtful 
persons  in  securing  their  own  goods, 
and  for  the  omission  of  which  he 
would  have  been  liable,  if  he  alone 
had  derived  benefit  from  the  bail- 
ment. Jones's  Law  of  Bailments, 
119.  But  in  the  case  of  a  workman 
for  hire,  ordinary  hazard  alone  is 
not  the  limit  of  his  responsibility; 
he  is  bound  so  to  exert  himself  as  to 
preserve  the  thing  bailed  from  any 
unexpected  danger,  to  which  it  may 
be  exposed.  Z/ec/ey.Jlfae«to«r,  10B.B. 
660  (1  Camp.  138).  Of  a  warehouse- 
man reasonable  and  common  care 
of  any  commodity  entrusted  to  his 
charge  b  exacted.     Cailiff  y.  Dati" 


vera,  3  B.  B.  666  (1  Peake,  155). 
But  a  different  rule  applies  to  a 
bailee  without  reward;  with  regard 
to  such  a  bailee,  it  has  been  decided, 
that  the  law  only  raises  a  promise, 
on  his  part,  not  grossly  to  neglect  or 
abuse  the  thing  bailed.  MytUm  y. 
Cock,  2  Stra.  1099.  And  even  that, 
it  has  been  said,  is  not  exacted,  if 
the  bailee  commit  a  gross  neglect  in 
regard  to  his  own  goods,  as  well  as 
those  bailed.  Jones*s  Law  of  Bail- 
ments, 47.  Howeyer,  in  a  recent 
case,  it  was  held  that  the  captain  of 
a  yessel,  who  carried  the  goods  of 
another,  though  not  for  hire,  was 
bound  to  take  proper  and  prudent 
care  of  them.  NeUon  y.  Macintoeh, 
18  B.  B.  766  (1  Stark.  237). 

[Thia  note  is,  at  the  present  day, 
of  little  yalue  or  curiosity;  but  it 
shows  the  meagre  state  of  authority 
at  the  time.— F.  P.] 
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1818.  ABM8TE0NG  and  Another  v.  BALDOCK,  Esat 

^^'^^'  (Gow,  33—38.) 

[  ^^  ]  If  an  assignment  be  made  of  household  furniture,  and  the  assignor 

continue  in  the  possession  of  it,  it  is  not  protected  against  an  execution, 
at  the  suit  of  a  creditor  of  the  assignor,  unless  the  assignment  were 
notorious.  In  such  cases,  the  notoriety  of  the  change  of  possession  is 
the  question  to  be  ascertained. 

Trover  for  certain  household  furniture. 

The  defendant  being  Sheriff  of  the  county  of  Kent,  he  on 
the  16th  of  August,  1818,  by  virtue  of  a  writ  directed  to  him, 
at  the  suit  of  Francis  Patten  and  Thomas  Brisley,  made  his 
warrant  to  his  officer  to  levy  80Z.  of  the  goods  of  one  James 
Nicholas.  The  officer  on  the  17th  of  August  following,  entered 
under  the  warrant,  and  levied  upon  the  goods  in  question,  which 
were  sold  for  28Z.  4s.  It  appeared  in  evidence,  that  on  the 
18th  of  May,  1817,  Nicholas  had  by  deed  assigned  to  the  plaintiffs, 
as  trustees,  certain  leasehold  property,  his  stock  and  implements 
of  trade,  and  also  the  property  in  question,  for  the  benefit  of 
his  creditors.  One  of  the  trusts  of  the  deed  was  to  sell  the 
property ;  and  when  sold,  the  produce  was  to  be  rateably 
divided  amongst  those  of  his  creditors,  who  should  consent  to 
come  in  under,  and  should  execute  the  deed.  There  was  also 
a  proviso  in  the  deed,  reserving  to  Nicholas  the  right  of  usincr 
and  occupying  the  property  assigned,  as  his  own,  until  March, 
1818;  and  on  payment  of  200?.  that  right  was  to  continue 
until  March,  1819,  with  a  power  of  extending  the  right  to  March, 
1820,  on  similar  terms.  Nicholas,  however,  had  not  paid  the 
200Z.,  although  he  was  solely,  and  in  the  uncontrolled  possession 
of  the  property  at  the  time  the  execution  was  levied.  The 
collectors  of  the  king's  taxes,  and  of  the  poor  rates,  proved  that 
Nicholas  apprised  them  of  the  assignment  sometime  previously 
[  •Si  ]  to  the  execution  *being  levied ;  but  no  other  witnesses  were 
called  to  establish  its  notoriety.    After  the  assignment  Nicholas 

t  Although   most   cases   of   this  See  the  judgment  of  Lord  Black- 

nature  would  now  be  determined  by  bukn    in    Cookwti   y.  Swire  (1884) 

the  Bills  of  Sale  Acts,  it  is  not  un-  9  App.  Cas.  653,  664 ;  64  L.  J.  Q.  B. 

important  to  shew  what  the  English  249,  254.— B.  C. 
law  is  as  unaffected  by  those  Acts. 
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changed  his  place  of  abode;   and,  having  brought  the  goods   abmstbono 
in  question  to  his  new  residence,  they  were  there  seized.  Baldook. 

Blossett,  Serjt.  for  the  defendant : 

This  deed  is  a  gross  fraud  upon  all  those  creditors  who  did 
not  accede  to  its  provisions.  The  law  will  annul  such  an  instru- 
ment. Here  there  is  not  only  no  pretence  for  contending 
that  the  plaintiffs  took  possession  of  the  property  assigned  to 
them  ;  but  the  direct  reverse  is  in  evidence.  To  all  appearance, 
the  property  continued  to  belong  to  Nicholas,  notwithstanding 
the  assignment  of  it  by  him.  The  plaintiffs,  instead  of  taking 
possession,  and  executing  the  trusts  of  the  deed,  suffer  Nicholas 
to  retain  possession  in  contravention  of  those  trusts.  The 
deed  itself,  therefore,  defeats  their  claim.  .  If  the  terms  of  the 
deed  had  been  pursued,  no  cause  of  action  would  have  arisen, 
because  the  property  would  have  been  sold.  It  is  impossible 
to  say,  that  the  trustees  have  a  possession  of  the  property, 
whilst  Nicholas  is  permitted  to  remain  in  the  possession  of  it. 
This  deed  cannot  be  set  up  against  a  lawful  creditor. 

Lens,  Serjt.  contra,  contended,  that  it  was  sufficient,  if  the 
possession  were  consistent  with  the  objects  of  the  trust.  Here 
it  was  not  intended  that  the  trustees  should  take  possession. 

Dallas,  Ch.  J. : 

In  all  cases  of  this  description,  the  notoriety  of  the  change  of 
possession  is  the  *que8tion  on  which  the  validity  or  invalidity  [  •ss  ] 
of  the  assignment  depends.  Here  Nicholas  brought  the  furniture 
from  his  former  residence ;  and  he  alone,  from  the  time  of  the 
assignment,  until  the  seizure,  exercised  acts  of  ownership  over 
it.  Indeed,  it  could  not  be  predicted  from  appearances,  that 
any  other  person  than  himself  was  the  proprietor  of  the  property. 
Generally  speaking,  according  to  the  case  of  Edtvards  v.  Harben  t 
the  possession  must  be  immediate,  that  is,  it  must  accompany 
and  follow  the  deed.  Where,  however,  the  deed  is  not  an 
absolute,  but  only  a  conditional  assignment,  the  assignor  may 
t  1  R.  E.  548  (2  T.  R.  587). 
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AiufSTBOHc  remain  in  possesBion,  until  the  condition  be  performed;   but 
Baltock.    i^  ^6  condition  be  not  performed,  the  possesBion  becomes  ab* 
solute. 

The  jury  having  found  that  there  was  not  a  notoriety  of 
change  of  possession,  the  defendant  had  a  verdict ;  but  the  Ghibf 
Justice  reserved  the  point  which  was  made  by  Lena,  Serjt. 


181$. 
Dec.  14. 

[85,11.] 


[♦36,11.] 


WOODHAM  AlTD  AkOTHZR  V, 

Baldock,  Esq. 

Where  goods  are  sold  by  public 
auction,  and  the  seller,  after  a 
bond  fide  sale,  is  allowed  to  con- 
tinue in  the  possession  of  them, 
they  cannot  be  taken  in  execution 
by  one  of  the  sellers'  oredit(»«  who 
was  present  at  the  sale,  since  the 
transfer  was  open  and  notorious, 
and  there  was  a  good  consideration 
to  support  it. 

This  was  also  an  action  of  trover 
against  the  same  defendant  in  his 
character  of  Sheriff  of  the  county  of 
Kent 

The  facts  of  the  case  were  these : — 
One  Thomas  Fowler,  who  resided  at 
Plumpstead,  had  on  the  12th  of 
April,  1817,  assigned  to  the  plaintiffs 
as  trustees,  all  his  effects  upon  trust 
to  sell  them,  and  when  sold,  to  apply 
the  produce  to  the  satisfaction  of  the 
demands  of  those  of  his  creditors, 
who  *came  in  under  the  deed.  On 
the  Idth  of  April  following,  the  pro- 
perty of  Fowler  was  exposed  to  sale 
by  public  auction,  pursuant  to  the 
trust  for  sale  contained  in  the  deed ; 
and  at  that  sale  Fowler  attended, 
and  personally  bid  for,  and  pur- 
chased several  of  the  lots.  Fowler 
not  being  able  to  pay  for  the  goods, 
which  he  had  so  purchased,  they 
were  again  put  up  to  sale  in  the 
month  following,  and  resold.  Pub- 
licity was  given  to  the  first  sale,  viz. 
that  in  April  handbills  and  catalogues 
were  circulated,  and  distributed ;  but, 
in  the  catalogues,  the  property  was 


represented  to  belong  to  Fowler. 
The  plaintiffs  had  allowed  Fowler  U> 
retain  the  possession  of  the  goods, 
which  were  the  subject  of  the  present 
action ;  and  with  tiiem  he  removed, 
after  the  sale  in  April,  to  Woolwich, 
where  he  carried  on  the  business  of 
a  baker.  Fowler  having  on  the  9th 
of  June,  1818,  become  indebted  to 
one  Matterson  for  money  lent,  he 
gave  him  a  receipt,  which  receipt 
purported  that  the  money  lent  was 
for  the  goodwill,  interest,  stock  in 
trade,  furniture,  &c.  belonging  to 
Fowler,  as  a  baker,  at  Woolwich. 
On  the  10th  of  the  same  month  a 
warrant  of  attorney  was  given  by 
Fowler  for  the  sum  mentioned  in 
the  receipt ;  and  on  the  15th  of  that 
month,  execution  was  levied.  Mat* 
terson  attended  at  the  sale  in  April, 
1817. 

Vaughan,  Seijt.  for  the  defen- 
dant: 
It  is  a  general  principle,  that  if  the 
assignment  be  absolute,  and  there  be 
no  condition  in  the  conveyance,  the 
possession  of  the  property  assigned 
must  be  delivered  immediately  on 
the  execution  of  the  assignment. 
Here  the  plaintiffs  have  permitted 
Fowler  to  remain  in  the  posseaaion 
of  part  of  the  property  assigned; 
which  permission  having  enabled 
him  to  obtain  a  delusive  credit,  the 
deed  becomes  fraudulent  If  pub- 
licity had  been  given  to  the  deed, 
and  it  had  been  provided  that  Fowler 
should  remain  in  the  possession,  by 
his  remaining  in  possession,  conaLs- 
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tently  with  the  provisioiis  thereof, 
the  deed  would  not  have  been  invali- 
dated. And  even  although  no  such 
provision  had  been  made,  if  the 
plaintiffs  had  permitted  Fowler  to 
continue  in  the  possession  for  a  rea- 
sonable time,  until  an  opportunity 
offered  of  disposing  of  the  goods, 
that  might  have  been  consistent  with 
the  proviso  for  sale  contained  in  the 
deed.  But  the  plaintiffs  have  allowed 
an  unreasonable  time  to  elapse ;  and 
twenty  years  hence  they  might  stand 
upon  the  same  ground  as  that  upon 
which  they  now  endeavour  *to  sup- 
port their  claim.  The  debt  of  Alat- 
terson  was  contracted  subsequently 
to  the  execution  of  the  deed  of  assign- 
ment ;  and,  therefore,  notice  of  that 
deed  cannot  affect  him.  Here  Fowler 
was  permitted  to  remain  in  the  pos- 
session of  the  goods;  and,  in  the 
transfer  of  chattels,  the  notoriety  of 
the  transfer  is  the  only  evidence  of 
the  change  of  property. 

Lens,  Serjt.  contra,  contended, 
that  there  was  no  fraud  shewn,  and 
that  therefore  the  deed  was  not  in- 
validated. Matterson,  by  being  pre- 
sent at  the  sale,  must  be  presumed 
to  have  known  that  the  property  did 
not  belong  to  Fowler ;  since  Fowler 
bid  openly  for  the  purchase  of  several 
lots. 

Dallas,  Ch.  J. : 

In  this  case  the  goods  were  publicly 
sold  by  auction.  As  a  general  pro- 
position it  is  not  true  that  the  posses- 
sion of  goods  proves  the  ownership 
in  them.  A  purchaser  of  goods  at  a 
public  auction,  where  the  sale  is  open 
and  notorious,  may  permit  the  seUer 
to  remain  in  the  possession  of  the 
goods  purchased.  In  transactions  of 
this  sort,  however,  secrecy  is  a  badge 
of  fraud;  but  it  does  not  of  itself 
prove  fraud.  Here  the  property  is 
exposed  to  sale,  and  there  is  pre- 
sumptive notice  that  it  belonged  to 


the  trustees.  The  sale  too  being  open    Asmstbono 
and  notorious,  there  was  a  sufficient  v. 

change  of  possession.  Thetworequi-  Baldook. 
sites,  therefore,  concur  in  this  case ; 
viz.  a  notorious  change  of  possession, 
which  operates  as  notice  to  all  the 
world;  and  a  lawful  consideration 
which  excludes  any  idea  of  fraud. 

The  jury  found  a  verdict  for 
the  plaintiff » 

The  rule  laid  down  in  the  case  of 
Edwards  v.  Harhen  is,  that  in  cases, 
where  the  assignment  or  bill  of  sale 
of  chattels  is  absolute,  possession  [  *^'^i  **•  ] 
must  accompany  and  foUow  the 
instrument,  otherwise  it  will  be 
fraudulent  and  void  in  point  of  law ; 
but  where  the  conveyance  is  condi- 
tional, the  vendor's  continuing  in 
possession  does  not  avoid  it,  because, 
by  the  terms  of  the  conveyance,  the 
vendee  is  not  to  have  the  possession 
until  he  has  performed  the  condition. 
But  from  the  case  of  Hoffman  v.  Pitt, 
5  Esp.  N.  P.  25,  it  should  seem  that 
the  want  of  possession,  in  the  case  of 
an  absolute  assignment,  is  not  such 
a  circumstance,  per  «e,  as  makes  the 
transaction  fraudulent;  it  is  only 
indicative  of  fraud;  and,  therefore, 
a  question  for  the  jury  to  decide. 
See  also  Reed  v.  Blades,  5  Taunt. 
212.  And  although  the  relation  *of  [  *38,  n.  ] 
debtor  and  creditor  subsist  between 
the  former  owner  and  the  purchaser 
of  goods;  yet  if  the  purchaser  be- 
come the  proprietor  of  the  goods 
under  a  regular  bill  of  sale  from 
the  sheriff,  the  goods  are  protected 
against  a  subsequent  execution,  not- 
withstanding that  after  the  bill  of 
sale,  and  until  the  execution  is 
levied,  the  former  owner  be  per- 
mitted to  continue  in  the  possession 
of  them.  Kidd  v.  Bawlinionf  6  B.  B. 
540  (2  Bos.  &  P.  59,  3  Esp.  52). 
Lady  Arundell  v.  Phipps,  10  Ves. 
139.  WaMne  v.  Birch,  4  Taunt.  823, 
S.  P.  And  the  donor's  continuance 
in  the  possession  of  the  goods  which 
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1819.  WATKINS,  Assignee  of  MOODY,  a  Bankeupt,  t». 

-^^l^'  WOOLLEY. 

[  69  ]  In  trover  for  a  landau,  proof  of  a  demand  of  the  landau  and  non- 

deliyery  in  pursuanoe  of  it,  ia  evidence  of  a  conversion. 

Trovbb  for  a  landau. 

It  appeared  that,  some  time  after  the  act  of  bankruptcy  was 
committed,  the  bankrupt  sold  to  the  defendant  the  landau  in 
question,  for  the  sum  of  252.,  and  which  sale  the  plaintiff  by  this 
action  sought  to  rescind.  Before  the  commencement  of  the 
action,  a  written  demand  of  the  landau,  addressed  to  the 
[  *70  ]  defendant,  was  left  at  the  defendant's  *house ;  but  it  did  not 
appear  that  he  had  expressly  refused  to  deliver  it  up. 

Vauglian,  Serjt.  for  the  defendant,  contended  that  there  was 
not  sufficient  evidence  of  a  conversion.  The  landau  came  law- 
fully into  his  possession ;  and,  therefore,  not  only  a  demand  of  it, 
but  a  refusal  on  his  part  to  comply  with  that  demand,  must  be 


form  the  subject  of  the  donation  ici  B.  R.  540(2  B08.&  P.  59,61);  Leonard 
not  in  all  cases  a  mark  of  fraud ;  as  v.  Baker,  1  M.  &  S.  251.  But  in 
where  a  donee  lends  his  donor  money  cases  where  possession  is  necessary 
to  buy  them ;  and,  at  the  same  time,  to  be  taken,  the  change  of  possession 
takes  a  bill  of  sale  of  them  for  bocut-  must  be  complete ;  and,  therefore,  a 
ing  the  money,  the  bill  of  sale  is  not  joint  possession  with  the  assignor  is 
fraudulent  Bull.  N. P.  258.  Neither  insufficient,  (WordaU  v.  Smithy  1 
does  the  rule  in  Edwards  v.  Harben  Camp.  332 ;  Feigei  v.  Perchardy  1 
apply  to  a  case  where  the  actual  pro-  Esp.  205  : )  unless  such  a  poe- 
prietor  of  goods  commits  the  custody  session  be  bond  fide,  Benton  t. 
of  them  to  a  third  person,  to  whom  Thornhill,  17  B.  B.  472  (7  Taunt, 
they  did  not  originally  belong :  149 ;  2  Marsh.  427).  A  bill  of  sale 
Dawson  v.  Wood,  3  Taunt.  256.  The  of  goods,  supported  by  a  valuable 
notoriety  of  the  transaction,  also,  will  consideration,  is  valid  as  between 
legalize  a  transfer  of  goods,  although  the  parties  to  it,  and  against  a  ore- 
no  actual  possession  be  taken  of  them  ditor  with  whose  knowledge  and 
by  the  transferee,  but  the  former  assent  it  was  given,  although  it  is 
owner  be  permitted  to  remain  in  the  unaccompanied  with  the  i>ossee8ion. 
possession  of  them.  Ttvyne's  case,  3  Steel  v.  Brown,  9  B.  B.  795  (1  Taunt. 
Co.  Bep.  80;    Kidd  v.  Rawlinson,  5  381 ;  1  Camp.  512,  n.) 
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proved.    Mere  non-compliance  with  a  demand  cannot  be  such  a     Watkins 
tortious  act  as  to  establish  a  conversion.  Woollet. 

BiGHABDSON,  J.  ruled  that  the  demand  of  the  landau,  and  the 
non-delivery  of  it  in  pursuance  of  that  demand,  was  evidence  of  a 
conversion. 

The  plaintiff  had  a  verdict  A 


WARREN,  Gent.,  One,  &c.  v.  CUNNINGHAM.  i8i9. 

(Gk)w,  71-73.)  ^^^'^^' 

Delivery  of  an  attorney's  bill  to  the  attorney  of  the  party  to  be 
charged  suf&cient,  if  the  party  himself  attend  the  taxation,  or  the  bill 
be  shewn  to  have  come  to  his  hands. 


At  West- 
minster, 

[71] 


Assumpsit  on  an  attorney's  bill ;  plea,  the  general  issue. 

The  principal  question  related  to  the  sufficiency  of  the  delivery 
of  the  bill :  it  appeared  that  it  had  been  left  for  the  defendant  at 
the  office  of  a  Mr.  Deykes,  who,  at  the  time  of  the  delivery,  acted 
as  his  attorney;  but  the  defendant  personally  attended  the 
taxation.    The  defendant  was  an  uncertificated  attorney. 

Lensy  Serjt.  and  Selwyn,  for  the  defendant,  contended,  that 
the  delivery  was  insufficient.  The  stat.  2  Geo.  II.  c.  23,  s.  28,1 
incapacitates  an  attorney  from  suing  upon  his  bill,  unless  it 
"  shall  have  been  delivered  unto  the  party  or  parties  to  be  charged 
therewith,  or  left  for  him,  her,  or  them,  at  his,  her,  or  their 
dwelling-house,  or  last  place  of  abode."  This  statute  has  always 
received  a  strict  and  literal  construction.  In  the  case  of  HiU  v. 
Humphreys,  2  Bos.  &  P.  843,  it  was  held  that  the  delivery  of  an 
attorney's  bill  at  the  counting-house  of  the  defendant  was  not 
sufficient,  because  the  counting-house  could  not  be  considered  a 
dwelling-house  within  *the  meaning  of  the  statute.  Neither  is  [  ♦72  ] 
the  requisition  of  the  statute  complied  with  by  a  mere  deUvery 

t  See   Severin  v.  K^^tpd,  4  Esp.  Weymouth  v.  Boyer,  1  Ves.  jr.  416, 

N.  P.  156;   M'C<mb%e  v.  Davies,   8  424. 

R.  E.  534,  536  (6  East,  538,  540 ;   7  t  See  now  6  &  7  Vict.  o.  73,  s.  37. 

East,  5 ;  2  Smith,  557 ;  3  Smith,  3) ;  — R.  0. 
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Wabbbn     of  the  bill  to  the  defendant,  unless  it  also  be  left  with  him. 

OuKKDra-    Brooks  v.  Mason,  1  H.  Bl.  290.     Crowder  v.  Shee,  1  Gamp.  487.1 

^^^       Here  the  bill  was  left  at  the  o£5ce  of  a  person,  who  acted  in  the 

capacity  of  attorney  to  the  defendant,  which  is  not  sa£5cient,  the 

words  of  the  statute  being  imperative,  and  a  different  mode  of 

delivery  being  prescribed  from  that  which  has  been  adopted. 

Vaughan^  Serjt.  and  Piatt,  contra  : 

The  statute  2  Geo.  II.  c.  28,  does  not  in  this  case  apply ;  for  the 
provisions  of  that  Act  are,  by  a  subsequent  statute  (12  Geo.  11. 
c.  18,  s.  6)  repealed,  as  far  as  regards  actions  where  both  the 
plaintiff  and  the  defendant  are  attonues.  And  it  matters  not 
whether  the  parties  were  attomies  at  the  time  when  the  debt  was 
contracted,  if  when  the  action  is  brought  they  are  so.  Ford  v. 
Maxwell,  2  H.  Bl.  589.  But,  independently  of  this  objection, 
the  delivery  was  sufficient  within  the  provisions  of  the  statute 
2  Geo.  II.  c.  28.  It  suffices  if  the  bill  come  to  the  hands  of  the 
party  to  be  charged,  which  here  it  has  been  proved  to  have  done. 
In  Vincent  v.  Slaymaker,  12  East,  872,1  where  there  was  a  change 
of  attornies,  it  was  decided  by  the  Court  of  King's  Bench,  that  a 
delivery  of  the  bill  to  the  second  attorney  was  such  a  compliance 
with  the  statute,  as  to  enable  the  first  attorney  to  maintain  an 
action  upon  it. 

Dallas,  Ch.  J. : 

The  first  thing  to  be  looked  to  is  the  statute,  and  the  precise 
[  •73  ]  words  of  it.  The  statute  *requires  that  the  bill  shall  be  left 
"  at  the  dwelling-house  or  last  place  of  abode  of  the  party  to  be 
charged  therewith ; "  and  it  is  said  that  these  words  of  the 
statute  are  to  be  strictly  and  literally  construed.  Giving,  how- 
ever, its  full  weight  to  that  argument,  it  is  nevertheless  necessary 
that  a  reasonable  construction  should  be  applied.  The  case  of 
Hill  V.  Humphreys  proceeded  entirely  upon  the  distinction,  that 
a  counting-house  is  not  a  dwelling-house  within  the  meaning  of 
the  statute ;  and,  in  that  case,  as  it  is  in  this,  it  was  not  proved 
that  the  party  charged  attended  the  taxation  of  the  bill,  or  that 
the  bill  ever  came  to  his  hands.  The  intention  of  the  Legislature 
t  lOR.  B.722.  t  11  RE.  413. 
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was  merely  to  ensure  notice  to  the  party  of  the  delivery  of  the  Warbsn 
bill ;  and  most  of  the  cases  cited  fail  in  their  application  to  the  ouKNiych 
present,  because  in  those  cases  notice  to  the  party  of  the  delivery 
was  not  established.  I  am  of  opinion  that  the  defendant,  by 
attending  the  taxation,  recognised  Mr.  Deykes  as  his  agent  for 
the  purpose  of  receiving  the  bill ;  and,  consequently,  that  the 
delivery  is,  under  the  circumstances  of  this  case,  sufficient. 

The  plaintiff  had  the  verdict. 


BTJTT  V.  NEWMAN.f  i8i9. 

(Gow,  97—98.)  Fcb^2. 

A  gaoler  receiving  and  detaining  a  person  under  the  warrant  of  a         [  ^^  ] 
magiBtrate,  is  entitled  to  the  protection  of  the  24  G^o.  IT.  c.  44 ;  and, 
therefore,  on  producing  and  proving  the  warrant  under  whidi  the 
detention  was  made,  it  is  immaterial  whether  or  not  the  magistrate  had 
jurisdiction  to  grant  it. 

This  was  an  action  of  false  imprisonment  against  the  de- 
fendant, who  is  keeper  of  the  gaol  of  Newgate,  for  detaining  the 
plaintiff  under  the  warrant  issued  by  the  defendant  in  the  case  of 
BvM  V.  Conant  (1  Brod.  &  Bing.  548,  see  p.  716,  ante). 

Vaughan,  Serjt.  for  the  plaintiff,  stated,  that  a  preliminary 
question  arose  which  was,  whether  the  defendant  was  protected 
by  the  provisions  of  the  statute  24  Geo.  II.  c.  44.  The  sixth 
section  of  that  statute  provides  that  if,  after  compliance  with  the 
demand  of  the  perusal  and  copy  of  the  warrant,  "any  action 
shall  be  brought  against  any  constable,  headborough,  or  other 
officer,  without  making  the  justice  or  justices  who  signed  and 
sealed  the  warrant  defendant  or  defendants  on  producing  or 
proving  such  warrant,  at  the  trial  of  such  action,  the  jury  shall 
give  their  verdict  for  the  defendant  or  defendants,  notwith- 
standing any  defect  of  jurisdiction  in  such  justice  or  justices." 
The  words  "  other  officer,"  used  in  this  section,  can  alone  give 
rise  to  this  question ;  and  under  these  words  the  gaoler  of  a 
prison  is  not  comprehended.     The  Legislature,  in  using  such 

t  Followed  by  0.  A.  in  Henderson  v.  Freaton  (1888)  21  Q.  B.  Div.  362,  57 
L.  J.  a  B.  eOY.—E.  0. 
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Butt       indefinite  language,  could  only  have  intended  it  to  apply  to 

Newman,     officers  of  the  same  description  with  those  who  are  antecedently 

mentioned,  viz.  a  constable  or  headborough ;  and  under  this 

denomination  of  officer,  the  defendant  does  not  come.     The 

[  *98  ]       defendant,  'therefore,  is  not  such  an  officer  as  is  contemplated 

by  the  Act. 

Dallas,  Gh.  J.: 

It  is  unnecessary,  in  this  case,  to  consider  the  legality  or 
illegality  of  the  warrant,  since,  whatever  might  be  the  result  of 
such  a  consideration,  the  warrant  will  equally  afifbrd  protection 
to  the  defendant.  The  plaintiff,  however,  contends  that  the 
defendant,  not  being  a  constable,  or  headborough,  does  not  faU 
within  the  provisions  of  the  Act  of  Parliament ;  but  I  hold  without 
hesitation,  that  he  is  within  the  meaning  of  the  words  ^*  other 
officer."  It  has  been  decided,  that  a  churchwarden  is  entitled  to 
the  protection  of  this  statute,  which  decision  must  have  pro- 
ceeded upon  the  ground  that  he  ranged  within  the  meaning  of  the 
general  words  **  other  officer."  It  would,  indeed,  be  extremely 
strange  if  the  gaoler  who  receives  a  person  into  his  custody 
under  the  warrant  of  a  magistrate  be  not  protected,  when  at  the 
same  time  the  constable  who  conveys  the  person  to  the  gaol  is 
entitled  to  protection.  I  think,  therefore,  that  there  must  be  a 
verdict  for  the  defendant. 

Tlie  plaintiff ,  however  ^  was  nonsuited  A 

t  See  Harper  r.  Carr,  4  B.  R.  440      238  (2  M.  &  S.  259) ;    NuUiug   r. 
(7  T.  B.  270) ;  Bell  v.  Oakley,  15  B.  E.      Jackson,  Bull.  N.  P.  24  a. 
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KNIGHT  V.   MAETIN.  i8i9. 

(Second  Action.)  — L  ' 

(Gow,  103-105.)  f  ^^^  ^ 

After  a  notice  to  produoe  a  lease  and  a  nonsuit  on  the  trial  of  the 
cause,  the  defendant  assigns  the  lease  without  the  privity  of  his  attorney 
on  record.  A  second  action  is  afterwards  brought,  and  another  notice 
to  produce  the  lease  is  served  upon  the  attorney,  who  informs  the  per- 
son serving  the  notice  that  the  lease  had  been  assigned,  and  that  the 
assignment  was  made  without  his  privity.  The  plaintiff  being 
acquainted  with  the  place  of  the  defendant's  residence :  Held,  that  it 
was  incumbent  upon  him  to  have  enquired  of  the  defendant,  in  whose 
possession  the  lease  was,  in  order  to  render  secondary  evidence  of  its 
contents  admissible. 

The  plaintiff  in  this  action  had  been  nonsuited  on  the  former 
trial  on  account  of  the  absence  of  a  material  witness,  see  p.  789, 
ante.  It  now  appeared  that  since  the  last  trial  the  defendant 
had  assigned  to  a  third  person  all  his  interest  in  the  premises, 
and  had  delivered  the  original  lease  to  the  assignee.  The  person 
who  appeared  as  attorney  on  record  for  the  defendant  was  not 
privy  to  the  assignment.  Previously  to  the  present  trial  the 
attorney  for  the  plaintiff  served  upon  the  defendant's  attorney  a 
second  notice  to  produce  the  original  lease ;  but  at  the  time  of 
the  service  the  defendant's  attorney  informed  the  person  who 
served  the  notice  that  the  lease  had  been  assigned  without  his 
privity  under  the  direction  of  the  defendant  himself;  and  that  he 
did  not  know  to  whom  it  was  assigned.  The  plaintiff's  attorney 
was  acquainted  with  the  place  of  the  defendant's  residence. 

The  original  lease  not  being  produced,  Lawes,  *Serjt.,  for  the      [  '104  ] 
plaintiff,  proposed  to  offer  secondary  evidence  of  it :  but 

Copley^  Serjt.,  contra^  contended,  that  the  plaintiff  was  not 
in  a  condition  to  prove  the  lease  in  that  manner.  He  should 
have  made  further  enquiries  respecting  it,  and  have  ascertained 
to  whom  it  had  been  assigned,  which  he  might  easily  have  done 
by  calling  upon  the  defendant  himself. 

Dallas,  Ch.  J. : 

The  general  principle  is,  that  where  a  party  has  been  served 
with  notice  to  produce  an  instrument  then  in  his  possession,  he 

R.R. — ^VOL.  XXI.  8   P 
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Khiout  cannot  part  with  the  instrument  before  trial,  so  as  to  get  rid  of 
Martik.  the  effect  of  the  notice.  Here  the  first  cause  was  at  an  end  by 
the  nonsuit;  and  if,  on  the  trial  of  the  present  action,  it  was 
necessary  that  the  original  lease  should  be  produced,  it  was  in- 
cumbent on  the  plaintiff  to  have  served  the  defendant  in  a  regu- 
lar and  proper  manner  with  a  notice,  calling  upon  him  to  produce 
the  lease,  proof  of  which  alone  would  have  rendered  secondary 
evidence  of  its  contents  admissible.  But  in  a  case  circumstanced 
as  this  is,  notice  to  the  attorney  cannot  be  sufficient,  since  the 
lea3e  was  not  only  not  in  his  possession,  but  had  been  assigned 
after  the  last  trial ;  and  the  person  who  served  the  notice  was 
informed,  that  the  attorney  for  the  defendant  was  not  privy  to 
the  assignment,  but  that  it  was  prepared  by  some  other  person 
under  the  direction  of  the  defendant  himself.  The  plaintiff^ 
therefore,  ought  not  to  have  rested  contented  with  what  he  had 
done ;  but  he  should  have  prosecuted  his  enquiries  farther,  and 
[  *106  ]  have  endeavoured  to  ascertain  *from  the  defendant  in  whose 
possession  the  lease  was.  Not  having  done  so,  I  think  that 
secondary  evidence  is  not  admissible. 

Plaintiff  no}isuited. 

At  the  sittings  after  Easter  Term  the  cause  was  again  tried, 
and  the  plaintiff  obtained  a  verdict. 


1819.  THOEOGOOD  v.   MARSH  and  SWANN. 

Feb,  27. 
(Gow,  lOd— 108.) 

[  105  ]  ^  notice  by  carriers  that  they  will  not  be  answerable  for  any  goods 

aboye  the  value  of  51,  unless  entered  as  such  and  paid  for  accordingly, 

applies  to  goods  which  from  their  bulk  may  be  supposed  to  exceed  the 

specified  value. 

This  was  an  action  against  the  defendants,  as  common  carriers, 
for  the  loss  of  a  package  delivered  to  them  for  the  purpose  of 
being  carried  by  their  waggon  from  London  to  Downham. 

On  Saturday  the  8th  of  March,  1818,  the  package  in  question, 
which  consisted  of  stationery  of  the  weight  of  4801bs.,  was 
delivered  to  the  receiving  porter  at  the  Bull  Inn,  Bishopsgate- 
street,  from  whence  the  defendants'    waggon    started.      The 
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waggon  left  London  on  Thursdays  only.    In  the  interval  between    THOBoaooD 

the  Saturday  on  which  the  package  was  left,  and  the  following      mabsh. 

Thursday,  the  premises  belonging  to  the  Bull  Ii^  were  burnt 

down,  and  the  package  was  destroyed.      The  package  *wa8      [  *106  ] 

directed  to  the  plaintiff  at  Downham,  and  was  wrapped  up  in 

brown  paper,  but  there  was  nothing  on  the  outside  which  indicated 

the  value  or  quality  of  its  contents. 

The  defence  was  rested  upon  the  efifect  of  a  notice  upon  fac 
similes,  of  which  it  appeared  the  charges  for  the  carriage  of 
parcels  directed  to  the  plaintiff  had  for  several  years  been  made 
out,  and  which  had  regularly  been  delivered  to  him.  This 
notice  intimated  that ''  the  proprietors  would  not  be  accountable 
for  any  plate,  watches,  jewels,  writings,  lace,  or  any  article  of 
more  than  five  pounds'  value,  unless  entered  as  such,  and  paid 
for  accordingly."  Here  the  package  had  not  been  entered  as 
being  above  the  value  of  five  pounds,  nor  had  any  thing  been  paid 
for  it ;  and  the  defendants,  therefore,  were  not  accountable  for 
the  loss  of  it. 

Vaughan,  Serjt.,  for  the  plaintiff,  contended,  that  the  notice 
was  unavailing.  It  could  only  apply  to  packages,  the  appear- 
ance of  which  rendered  it  equivocal  whether  they  were  of  the 
value  of  five  pounds.  The  general  liability  of  the  carrier  is 
restrained,  by  this  notice,  merely  to  the  loss  of  goods  of  the 
same  denomination  with  those  expressly  mentioned  therein,  and 
which  are  contained  in  a  small  compass.  In  the  case  of  Beck 
y.  Evans y  16  East,  244,  8  Camp.  267,1  an  intimation  was  thrown 
out  by  the  Court  of  King's  Bench,  that  the  magnitude  of  the 
package  would  countervail  the  effect  of  the  notice,  although  the 
decision  in  that  case  proceeded  upon  the  ground  of  gross  negU- 
gence  in  the  carrier. 

Dallas,  Ch.  J. :  [  107  ] 

This  is  the  case  of  property,  entrusted  to  the  defendants  to  be 
carried  to  a  certain  place,  being  lost  by  fire,  which  loss  having 
arisen  from  accident,  neither  party  is  to  blame.  The  package 
was  left  at  an  inn  for  the  defendants,  and  it  was  safely  and 

t  14  fi.  E.  340. 

8  r  2 
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Thorooood  properly  left  there.  The  general  law  is  clear.  A  common 
Marsh,  carrier  is  in  every  case  an  insurer  against  fire.  What  he  receives 
is  not  only  a  compensation  for  the  carriage,  but  it  likewise 
creates  an  obligation  in  him  to  indemnify  against  fire.  It  is 
also  equally  clear  that  a  carrier  may  limit  his  responsibility ; 
and,  whether  or  not  the  defendants  have  availed  themselves  of 
that  right  in  such  a  manner  as  in  this  instance  to  protect  them- 
selves from  liability  is  the  question  raised  in  this  cause. 
Generally  speaking,  there  can  be  no  doubt  that  a  carrier  is 
liable  for  a  loss  of  this  description,  unless  a  restriction  be 
imposed  upon  his  responsibility ;  and  that,  the  defendants 
contend,  was  in  this  case  done.  The  notice  out  of  which  the 
defendants  say  the  restriction  arises  intimates,  that  "  the  pro- 
prietors (of  the  waggon)  will  not  be  accountable  for  any  plate, 
&c.,  or  any  article  of  more  than  five  pounds*  value,  unless  entered 
as  such,  and  paid  for  accordingly."  The  evidence  satisfactorily 
brings  home  to  the  plaintiff  a  knowledge  of  the  notice,  since 
copies  of  it  have  been  traced  into  his  hands  for  several  j^ears 
past ;  and  the  notice,  by  its  legal  operation,  imposes  a  restriction 
upon  the  ordinary  liability  of  the  defendants.  The  first  objection 
urged  against  the  efiicacy  of  this  notice  is,  that  the  latter  words, 
"or  any  article,"  must  be  confined  to  articles  of  the  same 
[  *ios  ]  description,  with  reference  to  bulk,  as  those  which  precede.  *But 
I  do  not  know  how  I  can  restrain  the  operation  of  the  notice  in 
this  manner.  The  notice  is  general  in  its  terms,  and  from  its 
generality  it  includes  goods  of  this  denomination.  The  question 
then  results  as  to  the  legal  effect  of  the  notice.  Where  a  carrier 
gives  notice  that  he  will  not  be  liable  beyond  a  stated  sum  in  the 
event  of  his  own  terms  not  being  complied  with,  if  the  party 
sending  goods  by  that  carrier  have  notice  of  the  qualified  restric- 
tion which  he  imposes  upon  his  own  liability,  and  do  not  comply 
with  the  terms  prescribed,  the  carrier,  in  case  of  a  loss  happening, 
is  not  liable.  The  notice  in  this  case  operates  in  restraint  of  the 
ordinary  responsibility  of  the  defendants ;  and  as  the  plaintiff 
must  necessarily  have  had  a  perfect  knowledge  of  this  restriction, 
I  think  that  the  verdict  should  be  found  for  the  defendants, 
conceiving,  as  I  do,  that  the  package  in  question  falls  within  the 
terms  of  the  notice.    I  give  no  opinion  whether,  if  negligence 
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had  been  imputable  to  the  defendants,  they  would  not  have  been   Thorooood 


liable. 


Verdict  for  the  defendants. 


C.  p.   (AT  NISI   PRIUS)   EASTER  TERM. 


Mabsh. 


COVINGTON  V,  WILLAN  and  Others.  i819. 

(Gow,  115-116.)  ^' 

A  notice  by  carriers  that  they  will  not  be  accountable  for  the  loss  or        L  ^  ^^  J 
damage  of  goods,  unless  the  terms  of  the  notice  are  complied  with, 
protects  them  as  well  against  a  loss  by  robbery  as  against  an  accidental 
loss. 

This  was  an  action  against  the  defendants  as  carriers,  for  the 
loss  of  some  lace  of  the  value  of  852.  and  upwards.  The  lace 
was  contained  in  a  box ;  and  the  box,  with  its  contents,  was 
entrusted  to  the  defendants  to  be  carried  from  Bedford  to 
Canterbury. 

It  was  clearly  proved,  that  the  box  in  question  had  been 
delivered,  properly  packed  up,  at  the  coach-office  of  the  defen- 
dants at  Bedford.  On  its  delivery  to  the  person  to  whom  it  was 
addressed  at  Canterbury,  its  appearance  indicated  that  it  had 
been  broken  open;  and,  upon  further  inspection,  it  appeared 
that  the  lace  had  been  stolen. 

The  liability  of  the  defendants,  however,  was  denied  on  account 
of  the  plaintiff  having  had  personal  information  of  the  notice 
restricting  their  ordinary  responsibility.  The  notice,  which  was 
in  the  common  form,  stated,  that  the  defendants  would  not  be 
responsible  for  the  loss  or  damage  of  any  article,  unless  the 
terms  of  the  notice  were  complied  with. 

Blmsett,  Serjt.,  for  the  plaintiff,  contended,  that  the  loss  in  [  116  ] 
question  did  not  fall  within  the  terms  of  the  notice.  The  liability 
of  the  defendants  is  only  restricted  in  those  cases  where  the 
package  either  is  lost,  or  where  it  receives  damage.  A  robbery 
is  neither  a  loss  nor  a  damage  within  the  meaning  of  the  notice. 
The  notice  cannot  be  said  to  extend  to  a  loss  by  felony.     The 
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CovTivoTON   anbtFaction  of  the  lace  from  the  box  is  not  a  loss  in  the  strict 
WiiLav,     sense  of  that  term  ;  it  is  a  robbery. 

Dallas,  Gb.  J. : 

Whether  the  lace  was  stolen  or  accidentally  lost  does  not,  I 
think,  make  any  difference.  A  carrier  is  to  be  considered  as  an 
insurer,  and  liable  for  all  losses  happening  otherwise  than  by 
the  act  of  God,  or  the  king's  enemies.  He  is  an  insurer  against 
losses  by  fire  and  robbery.  The  mere  proof,  therefore,  of  the 
lace  having  been  stolen  does  not,  in  my  opinion,  alter  the  case. 
This  is  a  loss  which  is  provided  against  by  the  notice.  It  is  a 
loss  by  robbery ;  but  it  is,  nevertheless,  a  loss. 

The  jury  found  a  verdict  for  the  defendants. 


1819.  RABA  AND  EOBLES  v.  EYLAND  and  Another.! 

J^ne7.  (Gk)w,  132—137.) 

[  182  ]  A.  pledge  by  one  partner  of  partnership  property  will  bind  his  co- 

partners, although  the  pledge  is  made  without  their  privity  and  consent, 
provided  the  pledgee  had  no  notice  that  the  property  was  joint  pro- 
perty, and  there  be  no  fraud  in  the  transaction. 

Tboveb  to  recover  thirty-three  bags  of  clover  seed. 

The  plaintiffs  are  merchants  at  Bordeaux,  and  the  defendants 
corn  and  seed  factors  in  the  city  of  London.  The  case  was  tried 
upon  admissions  which  stated  that  the  plaintiffs,  in  December, 
1818,  having  purchased  for  the  joint  account  of  themselves  and 
Prosper  Caumont,  in  equal  thirds,  the  thirty-three  bags  of  clover 
seed  in  question,  shipped  the  same  from  Bordeaux,  by  the  ship 
Mercy f  to  the  consignment  of  the  said  Prosper  Caumont,  and 
transmitted  a  bill  of  lading  and  invoice  to  him :  that  the  said 
Prosper  Caumont,  upon  receipt  of  the  bill  of  lading,  lodged  the 
same  with  the  defendants  for  the  landing  and  sale  of  the  seed ; 
and  afterwards  procured  from  the  defendants  an  advance  of 
money  upon  the  seed,  the  defendants  not  having  any  notice  of 
any  joint  interest  in  the  seed  :   that  the  said  Prosper  Caumont 

t  Followed  by  Abbott,  Ch.  J.  in  Eeid  v.  HoUinshead  (1825)  4  B.  &  C. 
867.— E.  C. 
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vftkQ  declared  bankrupt  on  the  4th  day  of  February,  1819,  at        baba 
-which  time  the  defendants  were  considerably  his  creditors,  over     rylakd. 
And  above  the  value  of  the  thirty-three  bags  of  clover-seed  in 
question  :  that  on  the  19th  of  February,  *1819,  the  thirty-three      [  'iss  ] 
bags  of  seed  were  in  solido,  and  a  demand  was  made  thereof  of 
the  defendants,  accompanied  by  an  offer  on  the  part  of  the 
plaintiffs  to  pay  them  freight,  warehouse  rent,  and  all  other 
charges  thereon,  and  that  the  defendants  refused  to  deliver  the 
fiame. 

Lens,  Serjt.,  for  the  plaintiffs  : 

Caumont  being  merely  a  factor  or  consignee,  as  to  the  two- 
thirds  of  the  seed  which  were  the  shares  of  the  plaintiffs,  he 
had  no  right  to  pledge  those  shares.  As  far  as  his  own  interest 
extended,  he  certainly  could  pledge  so  as  to  bind  it ;  but  the 
title  of  the  defendants  can  only  be  commensurate  with  the 
interest  of  Caumont ;  and,  as  he  was  possessed  in  severalty  of 
an  undivided  third  part  only,  he  clearly  could  convey  no  title  to 
the  defendants  over  a  greater  proportion  of  the  seed  than  that 
one-third.  If  under  an  execution  against  Caumont  this  property 
had  been  seised,  Caumont's  interest  alone  could  have  been  sold. 
Had  this  been  an  ordinary  partnership,  that  is,  had  the  plaintiffs 
and  Caumont  been  partners  in  general,  a  pledge  by  Caumont  of 
partnership  property  would  have  undoubtedly  bound  the  co- 
partnership. But  here  Caumont  and  the  plaintiffs  are  partners 
only  in  this  particular  transaction  or  adventure  ;  and,  therefore, 
the  one  cannot  by  a  pledge  of  the  common  property  bind  the 
other  without  his  privity  or  consent. 

Copley,  Serjt.,  contra: 

Caumont  cannot  be  considered  in  the  light  of  a  factor  or  con- 
signee, as  to  two-thirds  of  the  seed.  He  was  the  partner  of  the 
plaintiffs  ;  and,  therefore,  he  had  an  interest  jointly  *with  them  [  *iu  ] 
in  the  whole  of  it.  Where  partnership  property  is  pledged  by 
one  partner,  and  the  pledgee  acts  bond  fide,  and  has  no  notice  of 
its  being  partnership  property,  his  title  to  the  whole  property  is 
complete  by  the  pledge,  even  against  those  partners  who  were 
ignorant  of  the  pledge  having  been  made. 
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r. 

Rtlakd. 


Dallas,  Gh.  J. : 

The  situation  in  which  Caumont  stood,  with  respect  to  this 
property,  cannot  be  assimilated  to  that  of  a  naked  factor  or 
consignee.  Being  jointly  interested  in  the  seed  with  the  plain- 
tiffs, as  a  partner,  he  was  in  that  character  possessed  of  the 
entirety.  The  pledge  by  him,  therefore,  does  not  resemble  a 
pledge  by  a  factor,  to  whom  goods  are  consigned  for  sale  merely. 
As  a  partner,  he  had  a  clear  right  to  sell :  indeed,  the  seed 
was  consigned  to  him  for  that  purpose;  and  possessing  that 
right,  he  borrows  money  of  the  defendants  on  the  security  of 
this  seed,  and  until  a  sale  of  it  can  be  effected.  So  far  from  it& 
being  pretended  that  the  defendants  had  notice  that  the  seed 
was  partnership  property,  the  contrary  is  admitted.  Under 
these  circumstances,  therefore,  I  am  of  opinion  that  the 
defendants  are  entitled  to  a  verdict. 

The  defendants  had  the  verdict^  but  liberty  ivas  reserved 
to  the  plaintiffs  to  move  to  have  the  verdi<:t  entered 
for  them. 


[  135,  n.  ]  ATofe  by  the  Reporter, — ^This  case 

was  discussed  in  Court  in  the  ensuing 
Term,  upon  a  motion  that  the  verdict 
should  be  entered  for  the  plaintiffs ; 
but  after  granting  a  rule  nisi,  the 
Court,  when  the  case  came  on  to  be 
argued,  unanimously  discharged  the 
rule,  thereby  upholding  the  opinion 
expressed  by  the  Chief  Justice 
at  Nisi  Prius.  The  Court,  on  grant- 
ing the  rule  nisi,  observed  that  the 
cases  in  which  it  had  been  deter- 
mined that  the  interests  of  partners 
ignorant  of  a  pledge  of  property  by 
their  co-partner  were  not  bound, 
were  either  infected  with  fraud,  or 
ebe  the  pledgee  knew,  or  had  the 
means  of  knowing,  that  the  property 
was  partnership  property. 
An  objection  was  raised  on  the 

t  In  the  absence  of  collusion  and 
fraud,  one  partner  may  pledge  joint 
property  so  as  to  bind  his  co-partner, 


part  of  the  defendants,  that  if  the 
interests  of  Caumont  and  the  plain- 
tiffs were  several  there  was  a  mis- 
joinder, as  they  must  either  have  sued 
jointly  or  separately,  and  that  two 
could  not  join;  but  this  objection 
the  Court  deemed  it  unnecessary  to* 
consider. 


The  principal  question  was  decided^ 
in  a  case  of  Tapper  and  others  v. 
Haythome  and  others,  which  wa» 
heard  at  the  Rolls  on  the  21st  of 
June,  1815. 

t  The  facts  of  that  case  were  as- 
follow: — ^Tupper,  one  of  the  plain- 
tiffs, carried  on  business  at  Valencia^ 
in  Spain,  under  the  firm  of  Peter 
Carey  Tupper,  &  Co.;  and  Horatio- 
Smitii,  Henry    Chesmer  and  John 

although  the  latter  is  ignorant  of 
the  pledge. 
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Down,  were  merchants  in  London. 
In  the  month  of  April,  1810,  Chesmer, 
who  was  then  at  Valencia,  proposed 
to  Tapper,  on  the  behalf  of  himself 
and  his  partners,  to  purchase  a  quan- 
tity of  Spanish  wool,  and  that  the 
same  should  be  consigned  to  Smith 
&  Co.  for  sale,  on  the  joint  account 
of  Tupper  and  Smith  &  Co.,  Tapper 
to  be  interested  in  one  moiety,  and 
Smith  &  Co.  in  the  other  moiety. 
Tupper,  accordingly,  in  September, 
1810,  purchased  considerable  quan- 
tities of  wool,  amounting  in  value  to 
upwards  of  30,000/.,  and  consigned 
the  same  to  Smith  &  Co.,  to  be  deli- 
vered in  London  to  them  or  their 
assigns.  Bills  of  lading  were  also 
transmitted  to  Smith  &  Co.,  and  they 
expressed  that  the  wools  were  shipped 
by  Peter  Carey  Tupper,  &  Co.  to  be 
delivered  at  the  port  of  London  to 
Smith  &  Co.  or  their  assigns.  Tupper 
paid  the  whole  of  the  costs  and 
charges  of  the  wools;  and  at  the 
time  of  filing  his  bill  had  not  been 
reimbursed  by  Smith  &  Co.  the  whole 
of  their  proportion  ♦of  the  prime 
cost.  In  November,  1810,  the  ships, 
on  board  of  which  the  wool  was 
laden,  arrived  at  Falmouth,  in  the 
prosecution  of  their  voyage  to  Lon- 
don ;  but  Smith  &  Co.,  considering 
that  the  cargoes  would  meet  with  a 
better  market  at  Bristol  than  at 
London,  ordered  the  masters  of  the 
ships  to  proceed  to  Bristol  therewith. 
On  the  29th  of  November,  1810, 
Chesmer,  one  of  the  partners  in  the 
firm  of  Smith  &  Co.,  on  the  behalf 
of  himself  and  his  partners,  applied 
to  Haythome,  Charlery,  and  Masters, 
(three  of  the  defendants),  factors  at 
Bristol,  and  requested  them  to  make 
advances  of  money  to  Smith  &  Co. 
on  the  credit  of  the  cargoes  which 
were  shortly  expected  to  arrive  on 
their  (Smith  &  Co.*s)  account.  Hay- 
thome &  Co.  accordingly  agreed  to 
advance  5,000/.  immediately,  a  fur- 
ther sum  of  10,000/.  on  the  arrival 


of  the  cargoes  in  the  port  of  Bristol,         Raba 
and  also  a  further  sum  of  5,000/.  in  ». 

January,  1811,  upon  condition  that  Ryi*^nd. 
the  bills  of  lading  should  be  deposited 
with  them  as  a  security  for  their 
advances,  and  that  the  cargoes,  on 
their  arrival,  should  be  delivered  to 
them.  Chesmer  represented  that  the 
cargoes  were  the  property  of  Smith 
&  Co.,  and  Haythome  &  Co.  were 
ignorant  of  the  fact  of  the  consign- 
ment having  been  made  on  the  joint 
account  of  Tupper  and  Smith  &  Co. 
In  pursuance  of  this  agreement  Hay- 
thome &  Co.  gave  to  Chesmer  a  bill 
of  exchange  on  London,  for  5,000/., 
and  received  from  him  the  bills  of 
lading  of  the  cargoes.  When  the 
bills  of  lading  were  indorsed  to 
Haythome  &  Co.,  it  was  represented 
that  the  cargoes  were  to  be  sold  by 
them  on  the  sole  account  of  Smith  & 
Co.,  and  not  on  their  account  jointly 
with  Tupper ;  and  Haythome  &  Co. 
did  not  at  this  time  know  that  Tapper 
had  any  interest  in  the  cargoes,  nor 
were  they  informed  that  Tupper  had 
paid  the  whole  of  the  prime  cost  of  [  *136,  n,  ] 
the  cargoes.  On  the  1 2th  of  January 
and  the  25th  of  March,  1811,  the 
ships,  with  their  cargoes,  arrived  at 
the  port  of  Bristol,  and  Haythome  & 
Co.,  soon  after  their  arrivals  respec- 
tively, took  possession  of  their  car- 
goes. Smith  &  Co.,  on  the  lUth  of 
January,  1811,  stopped  payment; 
and  on  the  28th  of  February  following 
a  commission  of  bankruptcy  was 
issued  against  them,  under  which 
they  were  declared  bankrupts.  On 
the  21st  of  January,  1811,  Tupper 
applied  to  Haythome  &  Co.,  and 
claimed  from  them  one  moiety  of 
the  cargoes,  and  forbade  them  from 
making  any  further  advances  on  the 
credit  thereof. 


Gbant,  M.  B.,  under  these  circum- 
stances was  of  opinion  that  Smith  & 
Co. ,  as  partners,  had  a  right  to  pledge 
the  cargoes  as  against  Tupper  their 


[  137, ».  3 
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1818.  REX  V.   EASTSTAFP. 

-^!Z^'-  (Gow.  138-160.) 

^^^V^*'  Semhh,  that  notwithstanding  the  stat.  31  Geo.  IH.  c.  46,  b.  5,t  a 

secretary  of  state  has  the  power  of  .preventing  those  magistrates  who 


Pabk,  J, 

[138] 


are  not  visiting  magistrates  from  having  access  to  state  prisoners. 

Indictment  against  the  defendant,  as  the  keeper  of  a  common 
gaol,  in  the  county  of  Berks,  situate  at  Beading,  in  the  said 
county,  for  having,  on  the  6th  day  of  October,  1817,  wilfully, 
knowingly,  and  unlawfully,  prevented  Lord  Folkestone  (who 
was  a  justice  of  the  peace  for  the  county)  from  entering  into 
and  escamining  the  said  common  gaol.  The  second  and  third 
counts  of  the  indictment  did  not  vary  substantially  from  the 
first.  The  fourth  count  charged  the  defendant  with  having 
denied  his  Lordship  access  to  certain  parts  of  the  gaol  in  which 
certain  prisoners  were  confined,  whereby  his  Lordship  was  pre- 
vented from  examining  the  treatment  and  condition  of  those 
prisoners.  The  fifth  count  was  similar  to  the  fourth,  except 
[  *^3d  ]  that  it  stated  the  ^defendant  to  be  keeper  of  a  house  of  correction 
instead  of  a  common  gaol.    Plea,  not  guilty. 

The  facts  of  the  case  were  these :  the  defendant  was  keeper  of 
the  county  gaol,  as  stated  in  the  indictment,  and  also  governor 
of  the  house  of  correction  for  the  county  of  Berks.  Lord 
Folkestone  was  a  justice  of  the  peace  for  that  county,  but  not  a 
visiting  magistrate  either  of  the  county  gaol  or  of  the  house  of 
correction.  On  the  6th  of  October,  1817,  his  Lordship  was 
desirous  of  visiting,  and  applied  to  the  defendant  to  be  per- 

partner,  there  being  no  evidence  of  similar  to  those  under  which  Hay- 
collusion  and  fraud  between  Smith  thome  &  Go.  were  induced  to  make 
&  Co.  and  Hay  thome  &  Co.  their  advance,  at  least  as  far  as  re- 
Messrs.  Down,  Thornton,  Free,  garded  the  absence  of  collusion  and 
and  Down,  bankers  in  London,  were  fraud.  And  the  Masteb  of  thb 
also  defendants  in  this  suit,  and  they  Bolls  decided,  that  as  against 
claimed  to  be  allowed  a  sum  of  10,000/.  Tupper  those  gentlemen  had  a  right 
which  they  had  advanced  to  Smith  &  to  have  their  claim  satisfied  out  of 
Co.,  under   circumstances  precisely  the  proceeds  of  the  cargoes. 


t  This  enactment  is  repealed  by  14,  20.  But  the  principles  of  the 
the  S.  L.R.  Act,  1861.  The  modem  ruling  by  Park,  J.,  and  the  re- 
enactments  as  to  visiting  of  gaols  are  pointer's  note  at  the  end  of  the  report, 
different:  41  &  42  Vict.  c.  21,  ss.  13,  remain  untouched. — ^B.  C. 
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mitted  to  visit  the  gaol  in  which  certain  persons  were  at  that  Rsx 
time  confined  on  charges  of  high  treason,  under  the  warrants  of  babtstaff. 
commitment  of  Lord  Sidmouth,  the  Secretary  of  State  for  the 
home  department.  The  warrants  of  commitment  enjoined  the 
defendant  to  keep  the  prisoners  ''  in  safe  and  close  custody ; " 
and  on  the  14th  of  April,  1817,  the  defendant  had  received, 
from  the  Under  Secretary  of  State,  a  letter  of  instructions  as  to 
the  treatment  of  the  prisoners ;  which  letter  also  prohibited  the 
defendant  from  admitting  any  person  (except  the  visiting  magis- 
trates for  the  county)  to  see  the  prisoners,  unless  such  person 
should  have  obtained  a  written  authority  for  that  purpose. 
Lord  Folkestone,  at  the  time  he  applied  for  admission  to  the 
gaol,  not  having  obtained  any  such  authority,  the  defendant 
refused  to  allow  him  to  visit  those  parts  of  the  gaol  in  which  the 
prisoners  committed  by  the  Secretary  of  State  were  confined,  at 
the  same  time  stating  that  he  was  instructed  by  the  Secretary  of 
State  to  withhold  permission.  The  refusal,  however,  did  not 
extend  to  the  other  parts  of  the  gaol.  To  those  parts  *the  [  'i^o  ] 
defendant  consented  to  grant  his  Lordship  access. 

W.  E.  Taunton,  for  the  prosecution : 

The  indictment  is  founded  on  the  fifth  section  of  the  stat. 
81  Geo.  III.  c.  46,  t  which  confers  upon  every  magistrate  the 

t  31  Geo.  ni.  c.  46,  s.  5  (the  examine  into  the  state  ot  the  build- 
preamble  to  which  states,  that  it  is  ings,  the  behaviour  aud  conduct  of 
**  for  the  better  prevention  of  all  the  respective  officers,  and  the  treat- 
abuses,  as  well  in  the  common  gaols,  ment  and  condition  of  the  prisoners, 
as  in  houses  of  correction,  or  other  the  amount  of  their  earnings,  and 
places  of  confinement,  to  be  used  as  the  expenses  attending  such  prison  ; 
penitentiary  houses,"  that  the  enact-  and,  in  matters  of  pressing  necessity, 
ment  should  be  made),  enacts,  that  and  within  the  powers  of  their  com- 
**  the  justices  of  the  peace  shall,  at  mission  as  justices,  shall  take  cogni- 
•every  general  or  quarter  sessions,  zance  thereof,  and  proceed  to  regulate 
appoint  two  or  more  justices  visitors  and  redress  the  same ;  and  at  ever}' 
of  each  of  the  said  gaols,  and  other  general  or  quarter  sessions  of  the 
places  of  confinement;  and  such  peace,  the  said  visiting  justices  re- 
visiting justices,  so  respectively  ap-  spectively,  shall  make  a  report  in 
pointed,  shall,  either  together  or  writing,  of  the  state  and  condition  of 
singly,  personally  visit  and  inspect  the  same,  and  of  all  abuses  which 
auch  prison  at  least  three  times  in  may  occur  to  their  observation  there- 
each  quarter  of  a  year,  and  oftener,  in :  and  the  chairman  of  the  said  ses- 
if  occasion  sh'ill  require,  and  shall  sions  is  hereby  required  to  call  upon 
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Bex  privilege  of  visiting  the  common  gaols,  hoases  of  correction,  and 
Bastbtaff.  other  places  of  confinement,  used  as  penitentiary  houses,  within 
the  county,  riding,  or  division  for  which  he  acts.  It  will  be 
[  *141  ]  contended  for  the  defendant,  first,  that  the  *  words  '*  common 
gaols,"  used  in  the  Act  of  Parliament,  are  not  to  be  understood 
in  their  enlarged  sense,  but  are  to  be  restrained  to  those  gaola 
which  are  used  as  houses  of  correction,  or  penitentiary  houses. 
But  if  that  argument  be  well  founded,  those  words  are  unneces- 
sarily  introduced  into  the  statute,  because  magistrates  have  not 
the  power  of  appropriating  a  part  of  a  common  gaol  to  be  used 
as  a  house  of  correction,  or  penitentiary  house ;  their  authority 
only  enables  them  to  build  prisons  of  that  description.  The 
custody  of  a  common  gaol  is  exclusively  confided  to  the  sheriff 
of  the  county.  But  houses  of  correction,  and  penitentiary 
houses,  which  are  of  recent  institution,  are  under  the  exclusive 
control  of  the  magistrates.  The  right  of  the  sheriff  to  the 
exclusive  custody  of  a  common  gaol  has  certainly  in  one  instance 
been  abridged :  but  that  abridgment  of  his  right  is  effected  by 
giving  to  justices  of  the  peace  a  superintending  jurisdiction 
[  •142  ]  merely ;  and,  with  the  exception  of  that  superintending  *power,. 
the  exclusive  right  of  the  sheriff  has  undergone  no  diminution. 
The  statutes  of  the  24th  of  Geo.  III.  c.  54,  of  the  29  Geo.  III. 
c.  67,  and  of  the  14  Geo.  III.  c.  59  relate  to  common  gaols, 
properly  so  called.  This  is  demonstrated  not  only  by  the  ex- 
press provisions  of  those  statutes  themselves,  but  also  by  the 

the  said  visitore    for   such   report,  meut  shall  be  made  by  the  said  visit- 

And  it  shall  be  lawful   for   eyery  ing  justices,  or  either  of  them,  or  by 

justice  of  the  peace  fur  such  county,  any  other  justice  of  the  peace  for 

riding,  or  division,  of  his  own  accord,  such  county,  riding,  or  diyision.  the 

and  without  being  appointed  a  visi-  abuses  so  reported  shall  be  taken 

tor,  to  enter  into  and  examine  the  into  immediate  consideration  by  the 

same  at  such  time  or  times,  and  as  justices  of  the  peace  for  such  county, 

often  as  he  shall  think  fit ;  and  if  he  riding,  or  division,  at  the  general  or 

shall  discover  any  abuses  therein,  he  quarter  sessions,  or  adjourned  see- 

is  hereby  required  to  report  them  in  sions,  at  which  such  report  shall  be 

writing  at  the  next  general  or  quarter  made ;  and  they  are  hereby  required 

sessions  of  the  peace,  or  adjourned  to  adopt  the  most  effectual  measures 

sessions,  which  shall  be  holden  for  for  enquiring   into    and   rectifying 

such  county,  riding,  or  diyision ;  and  such  abuses,  as  soon  as  the  nature 

when  and  as  often  as  report  of  any  of  the  said  case  will  aUow." 
abuses  in  the  said  place  of  confine- 
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statute  of  the  19  Geo.  III.  c.  74,  the  provisions  of  which,  Bex 
although  they  are  confined  to  penitentiary  houses  solely,  never-  eastbtapf. 
theless  shew  that  the  Legislature  in  those  statutes  meant  common 
gaols  for  the  indiscriminate  confinement  of  prisoners.  The 
statute  of  the  31  Geo.  III.  c.  46,  being  then  in  pari  materia  with 
those  statutes,  and  relating  to  the  same  subject  matter,  the 
whole  must  be  taken  together,  and  must  be  considered  as  one 
Act.  And  when  so  considered,  the  provisions  of  the  statute  of 
the  81  Geo.  III.  clearly  were  intended  to  give  to  magistrates  the 
power  of  entering  and  examining,  not  only  penitentiary  houses 
and  houses  of  correction,  but  common  county  gaols.  Expres- 
sions in  no  respect  dissimilar  to  those  which  are  used  in  statutes 
indisputably  relating  to  common  gaols  are  adopted  in  this 
statute;  and,  indeed,  the  statute  itself  draws  the  line  of  dis- 
tinction between  a  house  of  correction,  a  penitentiary  house, 
and  a  common  gaol,  in  the  extended  sense  of  that  term.  In  the 
eighth  section  the  keeper  of  the  common  gaol,  and  the  governor 
or  keeper  of  a  penitentiary  house,  are  expressly  contradis- 
tinguished. And  the  fifteenth  section  of  the  statute  which 
relates  to  the  regulation  of  fees  expressly  provides,  that  any 
alteration  therein  shall  not  a£fect  the  sheriff  during  his  con- 
tinuance in  office,  unless  he  consents  to  the  alteration.  But  it 
is  clear  that  a  sheriff  has  no  power  *over  a  penitentiary  house  [  •hs  ] 
or  house  of  correction ;  and  this  is  conclusive  to  shew  that  the 
Legislature,  in  using  the  term  common  gaols,  intended  to  use  it 
in  its  extended,  and  not  in  its  limited  acceptation.  As  such  an 
argument  must,  therefore,  fail,  it  will  then  be  contended  either 
that  the  King  is  not  bound  by  the  statute,  or  that  it  being  a 
matter  relating  to  a  common  gaol,  his  Majesty  has  a  dispensing 
power.  But  common  gaols  are  not  the  King's  in  every  sense ; 
in  a  restricted  sense  they  are,  since  they  are  for  the  confinement 
of  prisoners  for  offences  committed  against  his  crown  and  dig- 
nity. But  with  respect  to  the  custody  of  them  the  gaols  are  not 
the  King's,  but  the  sheriff's.  As  to  the  dispensing  power  of  the 
Grown,  it  cannot  in  this  instance  be  available.  The  Crown  is 
the  fountain  of  justice  and  honour.  The  judge  and  the  con- 
stable alike  derive  their  authority  from  the  King.  If,  then,  the 
prerogative  of  dispensation  be  in  this  case  capable  of  being 
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Bbx  exercised,  it  would  in  effect  be  setting  up  a  prerogative  against 
EA8TBTAFF.  &  prerogative.  For  in  every  instance  in  which  a  magistrate  acts, 
his  authority  is  delegated  to  him  from  the  Grown;  and  when 
Lord  Folkestone  applied  to  the  defendant  for  admission  to  the 
gaol,  the  prerogative  was  in  full  action ;  the  King  was,  in  fact, 
by  the  mouth  of  Lord  Folkestone,  addressing  the  defendant. 
It  is  impossible,  therefore,  to  contend  that  the  Crown  can,  in 
this  instance,  exercise  the  prerogative  of  dispensation.  The 
question  then  is,  whether  the  Secretary  o(  State  is  invested  with, 
an  authority  which  the  Crown  itself  does  not  possess.  The 
office  of  Secretary  of  State  was  formerly  considered  an  office  of 
very  inferior  importance;  and  it  was  not  until  the  reign  of 
[  *144  ]  Henry  the  Eighth  that  the  precedency  *of  the  Secretary  of 
State  was  established;  before  that  period  he  exercised  very 
limited  authority.  His  functions  consisted  in  keeping  the  little 
seal ;  but  it  is  a  matter  of  legal  and  constitutional  knowledge, 
that  the  office  of  magistrate  is  as  ancient  as  that  of  Secretary  of 
State,  although  in  the  table  of  precedence  higher  rank  is 
allotted  to  the  Secretary  of  State  than  to  a  magistrate.  In  the 
case  of  Entick  v.  Carrington^  2  Wils.  275,  it  was  decided,  that  & 
Secretary  of  State  was  not  a  justice  of  the  peace  within  the 
words  or  equity  of  the  statute  of  the  24  Geo.  U.  c.  44,  and, 
consequently,  that  his  messengers,  when  acting  under  his 
warrant,  were  not  entitled  to  the  protection  which  that  statute 
affords  to  constables  acting  under  the  warrant  of  a  justice  of  the 
peace.  It  will,  then,  be  preposterous,  to  say  that  a  Secretary  of 
State  has  the  right  of  interfering  with  the  internal  regulations 
of  a  prison,  so  far  as  to  exclude  a  magistrate  from  visiting  it. 
Suppose  on  a  charge  of  felony  being  made  before  a  magistrate, 
he  were  to  receive  a  letter  from  the  Secretary  of  State,  prohi- 
biting him  from  taking  cognizance  of  the  charge,  would  it  be  of 
any  effect,  and  would  not  his  attention  to  it  subject  him  to  a 
criminal  information  ?  If  so,  there  is  no  difference  between  the 
two  cases.  As  to  the  argument  that  the  King  is  not  bound  by  a 
statute  if  he  be  not  named,  it  is  not  universally  true.  Where 
any  thing  is  taken  from  the  King,  he  is  not  bound,  unless  he 
is  expressly  named;  but  in  other  cases  he  is  bound,  whether 
named  or  not.    Thus  the  statute  of  Westminster  2,  c.  1,  De  donis 


VOL.  XXI.]  1818.    C.  P.    GOW,  144—146.  815 

conditionalibusy  has  been  held  to  bind  the  prerogative  of  the  King,         Rbx 

Plowden  288.     So  the  King  cannot,  by  a  non  obstante,  dispense    easts'taff. 

with  the  disability  *iniposed  by  the  statute  of  the  81  Eliz.  c.  6,      [  *]45  ] 

8.  5,  upon  the  person  accepting  a  benefice  under  a  corrupt  and 

simoniacal  presentation,  8  Inst.  154.    And  the  statutes  18  Eliz. 

c.  10  against  fraudulent  deeds  made  by  any  person  or  persons 

being  body  politic  or  corporate,  and  of  the  27  Eliz.  c.  4  against 

covinous  and  fraudulent  conveyances,  equally  afifect  the  King, 

although  he  is  not  named  in  them.    Magdalen  College  case,  11 

Go.  Bep.  66,  74.    Where  the  prerogative  alone  is  concerned,  the 

King  may  dispense  with  it ;  but  the  custody  of  gaols  does  not 

fall  within  the  pale  of  the  prerogative.    The  stat.  14  Edw.  III. 

c.  10  has  conceded  to  the  sheriff  the  custody  of  the  county  gaol ; 

and  he  alone,  by  that  Act  of  Parliament,  has  the  right  of 

appointing  the  gaoler.    And  the  statute  of  the  19  Hen.  VII.  c.  10 

is  not  only  in  affirmance  of  the  statute  of  the  14  Edw.  III.,  but 

it  imposes  different  fines  upon  the  sheriff,  for  the  escape  of 

persons  indicted  for  the  commission  of  the  different  species  of 

crimes  therein  eiiumerated;   within  which  are  comprehended 

not  only  high  treason,  but  suspicion  of   high  treason.     The 

Tower,  however,  being  a  private  inheritance,  is  exempt  from  the 

jurisdiction  of  the  sheriff,  2  Hale,  P.  G.  410.    But  in  Mitton's 

case,  4  Co.  Bep.  84,  it  was  in  express  terms  said  that  the  custody 

of  the  gaols  of  counties  of  right  belongs,  and  is  annexed,  and 

incident  by  the  law,  to  the  office  of  sheriff;  and  in  that  case  it 

is  reported  to  have  been  resolved,  that  a  grant  by  the  King  of 

the  custody  of  a  county  gaol  is  absolutely  void.    If,  then,  there 

had  in  this  case  been  an  express  grant  of  the  custody  of  the  gaol 

to  the  Secretary  of  State,  it  would  have  been  a  nullity ;  and  if  a 

grant,  when  express  *in  its  terms,  be  void,  a  fortiori  that  right      [  'He  ] 

or  authority  must  be  so  which,  although  of  the  same  description 

with  that  which  would  have  been  derived  under  the  grant,  is 

nevertheless  only  prescriptive  or  implied.    The  defendant  is 

responsible  to  the  sheriff  alone  for  his  conduct  as  gaoler ;  and, 

whether  the  prisoners  in  his  custody  are  charged  with  the  crime 

of  high  treason  or  with  minor  offences,  that  responsibility  is  not 

altered. 
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Rbx  JervU,  contra : 

V. 

EABT8TAFF.  The  qaestioii  is,  whether  the  defendant  has  offended  against 
the  letter  of  the  statute  of  the  81  Geo.  III.  c.  46 ;  for,  unless  he 
has  so  done,  he  has  not  offended  at  all.  That  statute,  indeed, 
gives  new  powers  to  magistrates  in  the  regulation,  control,  and 
discipline  of  county  gaols ;  but  it  does  not  in  any  way  affect  the 
King's  prerogative,  or  limit  such  powers  as  the  Secretary  of 
State  has  been  ordinarily  accustomed  to  exercise  in  commitments 
for  state  offences.  The  liberty  of  the  subject  is  not  at  all  con- 
nected with  the  discussion  of  this  question,  which  is,  simply, 
whether  a  Secretary  of  State  has  the  right  of  committing  to  safe 
and  close  custody:  and  the  distinction  between  the  authority 
which  a  magistrate  possesses,  and  that  with  which  a  Secretary 
of  State  is  invested,  has  long  been  settled.  A  magistrate  can 
commit  only  to  safe  custody,  but  a  Secretary  of  State  may 
commit  ad  salvam  et  arctavi  custodiam.  As  to  the  Tower,  it  was 
expressly  said  by  Lord  Holt,  in  the  case  of  The  King  v.  Kendal 
and  others,  5  Mod.  82,  to  be  a  prison  within  the  meaning  of  the 
Habeas  Corpus  Act.  The  instances,  therefore,  of  commitments 
[  •HT  ]  to  that  place  of  confinement  by  which  the  *prisoners  have  been 
ordered  to  be  kept  in  safe  and  close  custody,  are  express,  to  prove 
the  right  of  the  Secretary  of  State  to  incorporate  that  special 
direction  in  the  warrant  of  commitment.  And  from  the  year 
1660,  which  was  the  last  year  of  the  Commonwealth,  down  to 
the  year  1817,  many  instances  have  occurred  in  which  that  right 
has  been  exercised.  In  July,  1660,  John  Scott  was  committed  to 
safe  and  close  custody  in  the  Tower.  So  Sidney  and  Bussell 
were  committed  in  the  same  manner.  And  in  the  year  1794, 
John  Martin  was  remanded  to  the  Tower  by  an  order  of  the 
Court  of  King's  Bench,  and  was  ordered  to  be  kept  in  safe  and 
close  custody.  Home  Tooke's  case,  and  other  instances,  down  to 
]Vat8on*s  and  Thistlewood's,  in  the  year  1817,  are  also  to  the  same 
effect.  Cases  also  exist  in  which  similar  commitments  have  been 
made  to  common  gaols.  From  the  year  1708  to  the  year  1748, 
there  were  many  commitments  of  that  description  to  the  gaol  of 
Newgate,  and  admission  to  the  prisoners  could  only  be  obtained 
on  application  to  the  Secretary  of  State.    The  warrants  of  com- 
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mitment  in  HadfieWs  and  Colonel  Despard'a  cases  were  to  safe  Rkx 
and  close  custody,  and  they  were  committed  to  Newgate.  Indeed  eaststaff. 
the  statute  of  the  7  &  8  of  Will.  III.  c.  8,  which  authorises  the 
Court  or  Judge  before  whom  any  person  shall  be  tried  on  a 
charge  of  high  treason,  or  for  misprision  of  such  treason,  to 
assign  to  the  prisoner  two  counsel,  and  which  statute  expressly 
gives  to  the  counsel  the  right  of  free  access  to  the  prisoner  at  all 
seasonable  hours,  is  a  recognition  of  the  right  of  the  Grown  to 
prevent  communication  between  state  prisoners  and  third 
^persons  in  general.  But  there  are  decided  authorities  con-  [  *^^^  ] 
firmatory  of  the  right  of  a  Secretary  of  State  to  commit  not 
only  to  safe  but  to  close  custody.  In  Fitzharris's  case,  8  How. 
St.  Trials,  254,  a  rule  was  made  by  the  Court  of  King's  Bench 
permitting  the  wife  of  the  prisoner  to  have  access  to  her  hus- 
band ;  but  she  was,  by  the  terms  of  the  rule,  laid  under  the 
restraint  of  being  searched,  in  order  that  she  might  carry 
nothing  with  her  that  was  prejudicial.  And  in  Cranbume's 
case,  18  Howel's  St.  Trials,  142,  the  Court  of  King's  Bench 
refused  to  grant  the  prisoner's  wife  access  to  him,  except  in  the 
presence  of  the  gaoler  of  Newgate,  in  which  prison  he  was 
confined.  So  in  Layer's  case,  16  Howel's  St.  Trials,  125 — 6, 
the  same  caution  was  observed.  In  Rex  v.  IVyndham,  1  Stra.  2, 
the  right  of  a  Secretary  of  State  to  commit  to  safe  and  close 
custody,  was  directly  called  in  question,  since  in  that  case  an 
exception  was  taken  to  a  commitment  containing  that  special 
direction;  but  the  exception  was  overruled.  There  is  not  a 
shadow  of  pretence  for  the  construction  which  Lord  Folkestone 
contends  should  be  put  upon  this  Act  of  Parliament.  A  sheriff 
is  the  servant  of  the  Crown ;  and  the  defendant  being  the 
servant  of  the  sheriff,  it  was  his  duty  to  keep  the  prisoners  closey 
as  he  was  enjoined  to  do  by  the  warrants  of  commitment.  At 
the  time  of  the  passing  of  the  Act,  it  was  not  in  the  contempla- 
tion of  the  Legislature  to  deprive  the  Crown  of  its  right  of 
committal  to  close  confinement.  Indeed  the  67  Geo.  III.  c.  8, 
s.  6,1  is  a  legislative  recognition  of  the  right  of  the  Crown  to 
prevent  access  to  prisoners  committed  by  the  Secretary  of  State. 
But  it  is  said  that  the  superintendence  *of  common  gaols  is  [  *149  ] 
t  Bepealed,  S.  L.  B.  Act,  1873. 
B.B. — ^VOL.  XXI.  8   O 
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Rxz  reposed  in  the  sheriffs  alone ;  and  that  houses  of  correction  and 
Eaststaff.  penitentiary  houses  are  under  the  exclusive  control  of  nrngis- 
trates.  The  right  of  the  magistrates,  however,  to  that  exclusive 
control  did  not,  neither  could  it,  exist  at  common  law,  since 
those  places  of  confinement  are  of  modem  origin,  see  7  Jac.  I. 
c.  4.  And  although  magistrates  have  a  superintending  power 
over  common  gaols,  yet  that  power  is  subservient  to  the  right  of 
a  Secretary  of  State,  who  may  commit  to  any  gaol,  and  in  the 
terms  of  close  confinement.  The  statute  only  confers  upon 
magistrates  that  superintending  jurisdiction  to  enable  them  to 
report  to  the  sessions  the  existence  of  any  abuses  in  the  gaols. 
The  Act  of  the  81  Geo.  III.  c.  46,  does  not  apply  to  the  Crown. 
It  cannot  be  held  to  deprive  the  Sovereign  of  his  prerogative ;  it 
leaves  the  prerogative  as  it  was  at  common  law.  The  Tower  is 
not  mentioned  in  it. 

Taunton,  in  reply : 

No  attempt  has  been  made  to  controvert  the  authority  of  a 
Secretary  of  State  to  commit  to  safe  and  close  confinement ;  it  is 
only  his  right  to  interfere  with  the  custody  of  prisoners  that  has 
been  denied.  After  commitment,  a  Secretary  of  State  is  functus 
officio.  He  has  no  authority  afterwards  to  prevent  the  magis- 
trates of  that  county  in  which  the  prisoners  whom  he  has  com- 
mitted are  confined  to  visit  them.  The  eighth  and  the  fifteenth 
sections  of  the  81  Geo.  III.  have  not  been  satisfactorily  answered. 
Their  provisions  necessarily  relate  to  gaols  of  which  the  sheriff 
has  the  custody. 

[•150]  Park,  J.  in   summing  up  to  the  jury,  observed,  *that  the 

question  which  had  been  agitated  having  been  confined  by  the 
evidence  to  those  counts  of  the  indictment  only  which  described 
the  defendant  to  be  the  keeper  of  a  common  gaol,  the  fourth 
count  had  alone  been  proved  ;  the  refusal  to  permit  Lord 
Folkestone  to  enter  the  gaol  not  being  a  general  refusal,  but 
being  applicable  only  to  those  parts  of  the  gaol  in  which  the 
prisoners  committed  by  the  Secretory  of  State  were  confined. 
His  Lordship  then  proceeded  to  say :  Your  verdict  will  be  com- 
pounded of  law  and  fact.     In  applying  your  minds  to  this 
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question,  you  will  lay  out  of  your  consideration  who  Lord  Rkx 
Folkestone  is ;  except,  indeed,  the  fact  of  his  being  a  justice  of  eaststaff. 
the  peace  for  this  county.  A  great  deal  of  time  has  been  con- 
sumed in  the  discussion  of  a  number  of  points  which  do  not 
arise  in  the  case.  The  argument  which  has  been  advanced  to 
shew  that  his  Majesty  has  not  in  the  present  instance  a 
dispensing  power,  was  altogether  superfluous.  Neither  can 
there  be  any  doubt  but  that  a  grant  by  the  King  of  the  custody 
of  a  county  gaol  is  invalid.  The  only  question  which  is  involved 
in  the  case  is  the  right  of  Lord  Folkestone  to  enter  into  and 
examine  those  parts  of  the  gaol  which  are  appropriated  to  the 
reception  of  state  prisoners.  That  question  arises  out  of  the 
31  Geo.  III.  c.  46,  on  the  fifth  section  of  which  the  indictment  is 
founded.  The  constant  and  uniform  practice  which  has  pre- 
vailed on  this  subject  is  inconsistent  with  that  construction  of 
the  statute  for  which  Lord  Folkestone  contends;  and  if  the 
statute  be  doubtful  in  its  provisions,  contemporaneous  usage 
will  illustrate  and  explain  it.  If  it  were  in  the  contemplation  of 
the  Legislature  to  deprive  the  *Crown  of  a  power  usually,  and  [  'isi  ] 
I  may  say  immemorially,  exercised  by  it,  you  will  consider 
whether  the  deprivation  was  likely  to  be  best  effected  in  an 
indirect  and  ambiguous  manner.  The  former  indisputable 
prerogative  of  the  King  would  be  lost,  if  his  right  to  commit  to 
close  custody  were  taken  away.  My  opinion  is,  that  the  pro- 
visions of  the  fifth  section  of  the  31  Geo.  III.  do  not  apply  to 
common  county  gaols.  The  title  and  the  preamble  to  that  Act  of 
Parliament  apply,  I  think,  to  such  gaols ;  but  the  fifth  section 
appears  to  me  to  have  reference  only  to  those  gaols  which  are 
used  as  houses  of  correction,  although  the  eighth,  the  ninth, 
and  the  fifteenth  sections  comprehend  within  their  provisions 
common  county  gaols.  But  supposing  the  words  of  the  Act  of 
Parliament  to  admit  of  reasonable  doubt,  the  question  will  arise 
whether  the  Crown  be  not  virtually  excepted  out  of  its  pro- 
visions; for  the  Legislature  cannot  be  understood  to  say  that 
every  person  clothed  with  a  magisterial  character  shall,  there- 
fore, be  entitled  to  insist,  unqualifiedly,  upon  admission  into 
those  parts  of  gaols  in  which  prisoners  charged  with  offences 
against  the  State  are  confined.    If  the  Grown  were  not  con- 
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Bbx        sidered    as    constitating  a  virtual    exception,    three    hundred 
Kasibtapf.    gentlemen  might  have  indiscriminate  access  to  every  individual 
confined  on  a  charge  of  that  description,  of  whatever  malignity, 
or  however  enormous    in  degree,  the  crime  imputed  to  the 
prisoner  might  be.     Those  gentlemen,  in  their  characters  of 
magistrates,  would  be  entitled  to  admission  unaccompanied  by 
the  gaoler.    The  indiscriminate  exercise  of  a  right  so  uncon- 
trolled would  be  productive  of  the  most  incalculable  inconveni- 
ence.   It  would  indeed  be  most  dangerous,  if,  as  Lord  Holt 
[  •162  ]      *8aid,  favourites  and  others  could  demand  admission  whenever 
they  pleased.    The  danger  might  be  complete  before  the  right 
was  invaded.    When  it  is  considered  that  such  men  as  Lord 
Clarendon  and  Sir  William  Wyndham  have  existed,  it  is  very 
necessary  that  extreme  jealousy  and  caution  should  be  used  in 
order  to  prevent  that  which,  before  the  passing  of  the  statute  of 
81  Geo.  in.  was  merely  a  permission,  from  ripening  into   a 
right.     If  Colonel  Despard  had  been  a  magistrate,  he,  on  the 
same  principle,  would  have  been  entitled  to  indiscriminate  and 
uncontrolled  intercourse  with  persons  in  confinement  on  charges 
of  high  treason.    Whatever  the  authority  of  a  justice  of  the 
peace  may  be,  it  is,  I  think,  quite  clear  that  a  Secretary  of  State 
has  the  power  of  committing  individuals  to  be  kept  in  close 
confinement ;  and  whether  or  not  the  magistrates  of  the  county 
in  which  such  prisoners  are  confined  have  the  right  of  access  to 
them  is  the  question  for  you  to  decide.     The  right  either  does 
not  exist,  or,  if  it  does,  it  must  be  general  and  universal,  and 
cannot  be  subject  to  any  restriction.     Gentlemen,  with  these 
directions  you  are  to  consider  whether  the  Act  of  Parliament 
has  conferred  upon  justices  of  the  peace  the  right  which  Lord 
Folkestone  claims.    The  statute  of  the  57  Geo.  III.  c.  8,  does 
not  make  any  provision  on  this  subject,  because  in  the  preamble 
to  the  sixth  section  it  assumes  that  the  King  has  the  power  of 
preventing  all  communication  between  persons  in  custody  on 
charges    of    high    treason,  and    other    persons,    except    such 
restrained  communication   as   his  Majesty  shall  think  fit   to 
permit. 

The  jury  acquitted  tJie  defendant 
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Note  by  the  Reporter.— ThQ  only 
question  in  this  case  seems  to  be, 
whether  the  Act  of  the  31  Geo.  EQ. 
c.  46,  takes  away  the  former  un- 
doubted prerogative  of  the  Crown 
in  this  respect ;  that  is  to  say, 
whether  the  statute  has  divested  the 
Secretary  of  State  of  the  power  to 
exclude  all  persons  from  visiting 
state  prisoners,  by  virtue  of  his  war- 
rant, committing  them  to  safe  and 
close  custody.  As  to  the  prerogative 
before  this  statute,  there  can  be  no 
doubt  whatever.  It  is  founded  on 
the  strongest  of  all  public  reasons, 
and  has  been  the  uniform  and  un- 
disputed practice  of  the  best  of 
times. 

This  question,  we  humbly  con- 
ceive, should  be  argued  upon  three 
principles : 

Ist,  The  reason  of  the  general 
rule,  that  the  prerogative  shall  not 
be  affected  by  any  Act  of  Parliament 
without  the  express  mention  of  it; 
the  reason  of  the  exceptions  to  this 
rule;  and  how  far  the  Act  of  the 
S\  Geo.  III.  c.  46,  falls  within  the 
rule  or  the  exceptions. 

2ndly,  Upon  the  authorities. 

3rdly,  Upon  the  constitutional 
power  of  the  Secretary  of  State. 

1.  As  to  the  reason  of  the  rule. 

It  is  almost  unnecessary  to  assert, 
that  the  prerogatives  of  the  Crown 
are  the  eminent  rights  of  the  King 
for  the  public  good ;  that  they  par- 
take of  the  excellence  of  the  royal 
Majesty;  in  a  word,  that  they  are 
the  fundamental  Ux  regia  of  the 
Crown  and  kingdom.  That  in  this 
character,  therefore,  they  can  only 
be  taken  away  by  an  authority  as 
full,  absolute,  and  direct,  as  them- 
selves ;  that  they  must  not  be  assailed 
or  impaired  by  surprise :  but  that  the 
King  himself,  his  government,  and 
council  of  Parliament,  must  be  fully 
aware  of  whatever  affects  them :  that 
they  are,  as  it  were,  the  real  rights, 
and  part   of   the   freehold   of   the 


Crown;    and,   as    such,   are    to   be  Rbx 

alienated,  %ot  by  any  consequential  «• 

and  incidental  construction,  but  by    B-^Stbtaff. 
its  own  deed  and  express  will.    This     [  ^^^'  *•  ] 
is  the  reason  of  the  rule.    It  is  a     [  *^^^^  "•  ] 
common  and  known  principle  of  the 
law  that  the  King  is  capable  of  no 
laches ;  d  fortiori,  therefore,  he  shall 
suffer  by  no  surprise. 

In  law,  as  well  as  in  constitutional 
reasoning,  the  dignity  and  authority 
of  a  fundamental  law  are  superior  to 
those  of  an  ordinary  statute ;  and  our 
law-writers  have  always  regarded 
whatever  is  held  by  the  common  law, 
to  be  more  sacred  than  what  is  given 
or  taken  away  by  statutes  of  regula- 
tion. The  law  always  regards  with 
great  jealousy  any  derogation  by 
statute  from  the  fundamental  laws 
of  the  kingdom.  The  principle  of 
our  law  is  here  the  same  with  ^t  of 
the  civil  law,  Jtta  eodem  modo  dissolvent 
dum  esse  quo  primum  colligaium. 

This  is  the  general  rule,  and  the 
reason  of  it.  The  reasons  of  the  ex- 
ceptions to  this  rule  are  founded  upon 
the  same  quality  of  the  excellence  of 
the  King's  Majesty.  In  all  of  them 
the  principle  is  the  same;  namely, 
that  the  public  utility  for  holding 
the  King  included,  in  a  general 
statute,  (though  his  name  be  not 
mentioned)  is  so  strong  and  mani- 
fest, as  to  justify  the  legal  inference 
that  he  has  foreseen  and  consented 
to  be  so  included ;  that  he  is  natur- 
ally comprehended  within  the  sub- 
ject-matter of  such  statute;  and  that 
the  wrong  is  so  evident,  and  the  public 
good  so  indubitable,  that  it  would 
be  indecent  to  infer  that  he  desired 
an  exemption. 

With  respect  to  the  construction 
of  the  31  Geo.  III.  c.  46,  a  very 
slight  review  of  this  Act  will  suffice 
to  shew  that  the  prerogative  is  not 
only  not  mentioned,  but  that  it  can- 
not, by  any  authorised  latitude  of 
construction,  be  brought  within  the 
intendment  or  spirit  of  it.      In  a 
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Rex  word,  that  any  restriotion  upon  the 

V.  prerogative,  as  to  the  point  in  quas- 

Eastbtafp.    ^JQjj^  could  not  possibly  have  been 

contemplated  by  the  Legislature  at 

the  time  when  this  Act  was  passed. 

In  construing  any  general  terms 
of  an  Act  of  Parliament,  it  is  the 
ordinary  and  admitted  course  to  look 
to  the  purpose  of  the  Act.  Before 
this  statute,  a  doubt  existed  as  to 
the  power  of  magistrates  to  visit  and 
control  the  administration  of  county 
gaols.  Of  houses  of  correction,  which 
were  unknown  to  the  common  law, 
and  were  not  in  use  before  the  reigns 
of  Elizabeth  and  James  I.  (vide  7 
Jac.  I.),  the  magistrates  were  re- 
garded as  the  founders.    They  were 

[  *165, ».  J  their  own  prisons ;  *and,  therefore, 
they  required  no  Act  of  Parliament 
to  give  them  the  right  of  discipline 
and  regulation.  But  county  gaols 
were  held  to  be  in  the  charge  of  the 
sheriff,  and  (as  respected  custody) 
were  not  unfrequently  the  inherit- 
ance of  the  subject.  It  was  doubt- 
ful, therefore,  whether  magistrates 
could  visit  the  county  gaols  without 
the  permission  of  the  sheriff  or  the 
keeper.  The  31  Oeo.  III.  was  passed 
both  with  the  view  of  laying  down  a 
discipline  and  removing  this  disabi- 
lity of  the  magistrates.  It  wtL8  in  pari 
materid  with  the  14  Geo.  HE.  c.  59; 
and  both  were,  in  part,  the  sugges- 
tion of  the  humane  Mr.   Howard. 

[  •ISe, ».  ]  The  object  of  the  31  Geo.  III.,  there- 
fore, is  to  give  the  magistrates  an 
inspection  over  the  gaolers,  and  not 
a  control  upon  the  King ;  to  prevent 
abuses  in  the  administration  of  gaols, 
and  not  to  enquire  into  cases  as 
against  the  King,  or  to  impair  and 
control  that  safe  and  close  custody 
of  State  prisoners  which  he  ha« 
directed  by  a  warrant  through  his 
Secretary  of  State.  It  is  a  law  of 
regulation,  requiring  and  authoris- 
ing magistrates  to  execute  a  duty 
of  inspection  over  gaolers;  a  law 
declaring  a  duty ;  and,  as  respects 


gaolers,  giving  the  magistrates  a 
right ;  but  certainly  not  giving  them 
any  new  power  as  against  the 
Crown,  or  any  ways  affecting  or 
diminishing  the  prerogative.  The 
words  of  the  fifth  section  of  the  Act, 
which  is  the  only  part  which  respects' 
the  point  in  question,  are,  **  And  for 
the  better  preventing  all  abuses,  as 
well  in  the  common  gaols  as  in  the 
said  houses  of  correction,  or  other 
places  of  confinement  to  be  used  as 
penitentiary  houses,  be  it  further 
enacted,  that  the  justices,  &c«  &c. 
shall,  either  together  or  singly,  per- 
sonally visit  and  inspect  such  prisons, 
&c.  and  shall  examine  in.to  the  state 
of  the  buildings,  the  behaviour  and 
conduct  of  the  respective  officers,  and 
the  treatment  and  condition  of  the 
prisoners,  &c.  and  shall  make  a 
report  in  writing  of  the  state  and 
condition  of  the  same,  &c.'* 

It  is  scarcely  possible,  in  reading- 
this  clause,  to  put  any  other  con- 
struction upon  it,  than  that  the  8ol& 
object  of  the  Act  was  matter  of  dis- 
cipline and  regulation. 

2ndly ,  As  to  the  authorities,  whether 
the  31  Geo.  III.  has  taken  away  the 
prerogative  by  the  general  rule  and 
reason  of  law,  and  whether  they 
warrant  the  inference  that  the  King's 
prerogative  is  affected  by  that  statute, 
though  not  named  therein  ? 

The  argument  of  the  late  Sir 
Samuel  Romilly  in  the  *House  of 
Commons  on  the  18th  of  June,  1817, 
(1  Evans*s  Parliamentary  Debates, 
p.  1432),  for  holding  the  King  in- 
cluded in  the  31  Geo.  m.  was,  that 
in  the  celebrated  case  of  Magdalen 
College,  reported  by  Lord  Coke  (Vol» 
VI.  part  2,  p.  67),  it  was  adjudged 
by  the  Court,  that  an  Act  of  Parlia- 
ment made  to  suppress  wrong  should 
bind  the  King,  though  not  named 
therein ;  and  the  whole  strength  of 
the  argument  of  the  opponents,  in 
the  House  of  Commons,  turned  upon 
this  consideration.    Now»  upon  lo- 
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ferring  to  the  case  of  Magdalen  Col- 
legcy  it  will  be  seen  that  the  judgment 
of  the  Court  was  given  upon  totally 
other  grounds ;  that  the  Crown  was 
adjudged  to  be  included  by  ex- 
press words  in  the  13  Eliz.  c.  10, 
upon  the  construction  of  which  Act 
(as  in  the  present  case  with  respect 
to  the  31  Geo.  III.)  the  question 
then  depended.  The  words  of  the 
13  Eliz.  restrain  all  person  or  per- 
sons being  body  politic  or  corporate, 
&c.  &c.  And  it  was  adjudged  by 
the  Court,  that  the  term  body  politic, 
or  corporate,  was  an  express  includ- 
ing of  the  Crown.  Another  point, 
likewise,  upon  which  the  judgment 
was  pronounced  was,  that  as  the  Col- 
lege had  no  right  to  give,  so  the 
Queen  could  not  tahe^  not  by  defect 
of  prerogative,  but  from  incapacity 
in  the  College  to  convey.  Upon 
these  grounds  it  appears  that  the 
judgment  was  given  in  the  Magdalen 
College  case ;  and  the  Court,  having 
concluded  upon  this  judgment,  make 
an  obiter  observation,  but  still  limited 
and  qualified  by  a  direct  reference  to 
all  the  circumstances  conjunctively 
in  the  particular  case,  that  the  Act 
of  13  Eliz.  being  made  to  suppress 
wrong,  should  bind  the  King.  The 
argument,  therefore,  and  the  dis- 
tinction, is  this,  that  the  rule  laid 
down  and  cited  by  Sir  Samuel 
Romilly  (see  Sir  S,  Iiomilly*8  printed 
speech)  was  not,  per  se,  tie  ground 
of  the  judgment,  but  is  taken  by  the 
Court  in  conjunction  with  all  the 
circumstances  of  the  case  at  Bar; 
the  words  of  the  Court  (p.  75)  being, 
*' Therefore  for  all  these  reasons,  it 
was  concluded  that  this  Act  of  the 
13  Eliz.  should  bind  the  Queen." 
And  immediately  before  these  words 
is  the  following  passage  by  Lord 
Coke: — ''Where  the  King  has  any 
prerogative,  estate,  right,  title,  or 
interest,  the  general  words  of  an 
Act  shall  not  bar  him;"  "but  in 
the  case  t  Bar,"  continues  his  Lord- 


ship, **the  King  is  not  excluded  of  Bex 

any  estate,  right,  title,  interest,  or  «. 

prerogative,  that  he  had  before  the    BIaststaff. 
Act,  &c.     And,  therefore,  *for  all     [♦  167, «.  ] 
these  reasons,  it  was  concluded,  that 
this  Act  of  13  Eliz.  should  bind  the 
Queen." 

In  this  statute,  therefore,  of  the 
13  Eliz.  (upon  the  construction  of 
which  the  Magdalen  case  turned  in 
the  same  manner  as  the  prerogative 
in  point  turns  upon  the  31  Geo.  m.) 
are  three  manifest  distinctions,  which, 
conjointly,  were  the  grounds  of  the 
judgment  of  the  Court;  and  all  of 
which  are  not  only  wanting,  but  are 
absolutely  and  directly  contrary  to 
the  31  Geo.  III.  now  under  con- 
sideration. 

1st,  In  the  13  Eliz.  the  Queen  is 
expressly  named ;  that  is  to  say,  she 
is  named  in  terms  (viz.  body  politic) 
which  Lord  Coke  says  includes  the 
Crown ;  not  so  in  the  31  Geo.  III. ; 
but,  on  the  contrary,  the  terms  used 
in  this  statute  can  in  no  respect  be 
applied  to  the  royal  person ;  such 
terms  being  ''Justices  of  peace, 
governors,  and  keepers  of  gaols, 
houses  of  correction,  and  peni- 
tentiary houses,  &c."  All  words  of 
peculiar  designation,  and  applicable 
only  to  the  subordinate  ministers  and 
instruments  of  the  Crown. 

2nd,  The  Queen  being  included 
expressly  (says  Lord  Coke),  "can 
only  be  exempted  by  construction 
of  law;  but  in  a  case  of  general 
good  the  law  will  not  expound 
against  reason."  Now  there  is  a 
manifest  difference  between  the  law 
relieving  the  prerogative  by  con- 
struction, where  it  is  expressly 
named  (as  in  the  Magdalen  College 
case),  and  diminishing  and  impair- 
ing it  by  construction,  where  it  is 
neither  named  nor  contemplated,  as 
in  the  Act  of  31  Geo.  III.  c.  46. 
The  first  is  a  just  deference,  where 
not  contradicted  by  general  good,  to 
the  excellence  of   the   prerogative. 
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Rbz  ^0  second  is  in  direct  opposition  to 

V.  the  whole  spirit  and  principle  of  the 

EAfiTSTAFF.  law  by  which  the  rights  and  pre- 
rogatives of  the  Crown  are  given  and 
sustained. 

3rd,  The  prerogative  of  the  Crown 
was  likewise  adjudged  by  Lord  Coke 
not  to  be  affected  in  the  case  of 
Magduleti  College^  because  no  right, 
title,  interest,  or  prerogative,  that 
the  Crown  had,  before  the  Act  of 
13  £liz.  was  taken  away  by  that 
Act.  But  the  construction  now  con- 
tended for  upon  the  31  Geo.  III. 
would  at  once  take  away  the  ancient, 
and  hitherto  undisputed  prerogative 
in  question  *  for  it  is  admitted  that, 
before  the  Act  of  31  Geo.  HI.  the 
Crown  had  this  prerogative;  of 
course  it  would  lose  it  only  by  the 
construction  now  sought  to  be  estab- 
lished. 

[  ♦ISS, «,  ]  Such  is  the  case  of  Magdalen  *Col' 
lege,  as  referred  to  by  Sir  Samtiel 
Romilly,  and  which,  in  fact,  is  the 
sole  ground  of  his  argument.  We 
have  observed  more  fully  upon  it, 
because,  like  most  of  the  reports  of 
that  great  lawyer,  Sir  Edward  Coke, 
the  law  of  the  case  is  to  be  collected 
rather  by  taking  the  whole  of  his 
report  together,  thaoi  by  selecting 
any  particular  part  or  resolution  in 
the  case.  The  character  of  Sir  Ed- 
ward Coke*s  reports  is  the  same 
throughout.  They  abound  with 
what  are  technically  called  oHter 
dicta;  a  kind  of  proverbial  expres- 
sion of  legal  maxims,  but  which  are 
only  true  in  the  particular  case,  as 

r  *169  «  1  *^®  general  result  of  all  the  circum- 
stances by  which  they  are  qualified. 
Of  all  lawyei-s,  therefore,  Lord  Coke 
(in  his  fieports  especially)  can  never 
safely  be  cited  in  detached  parts  and 
incidental  resolutions.  He  has  a 
singular  mixture  of  the  precision  of 
law  and  the  looseness  of  general 
learning ;  in  so  much  so,  that  there 
is  scarcely  a  sententious  passage  in 
the  Latin  poets  and  historians  which 


may  not  be  found  in  his  Institatee 
andBeports. 

Upon  a  most  attentive  peroBal  of 
the  Magdalen  College  case,  we  trust 
that  we  have  satisfactorily  pioved, 
that  the  judgment  proceeded  upon 
the  distinctions  above  -  mentioned. 
The  absence  of  all  these  distinctioDS 
in  the  Act  now  in  question,  pre- 
cludes any  consideration  of  the  13 
Eliz.  and  the  31  Geo.  III.  as  parallel 
statutes.  We  do  not  think  that  the 
law  books  afford  a  single  inntanoe  in 
which  a  direct  and  positive  preroga- 
tive has  been  taken  away,  under  any 
other  circumstances  than  where  such 
effect  upon  the  prerogative  w»s 
directiy  contemplated  at  the  time  of 
passing  the  Act;  or,  which  is  the 
same  thing,  where  the  subject- 
matter  of  the  Act  was  common  to 
the  Crown  as  well  as  to  the  subjects. 
There  is  a  very  wide  difference,  as 
we  have  above  observed,  between 
relieving  the  prerogative  by  con- 
struction of  law,  and  diminishing 
and  impairing  it  by  such  oonstruc- 
tion. 

Lastly,  As  to  the  constitutional 
character  of  the  ofl&ce  of  Secretary  of 
State. — Upon  this  very  extensive 
and  important  head  we  desire  only 
to  touch  slightiy,  and  to  confine  our- 
selves strictly  to  the  subject-mAttta-. 

The  law  everywhere  regards  the 
Secretary  of  State  as  eminently 
superior  to  the  ordinary  magistrates, 
and  invests  him  with  functions  and 
official  privileges  beyond  the  com- 
mon justices  of  peace.  He  ik  a 
magistrate  by  the  common  law,  *a8 
incidental  to  his  office,  and  commitd 
in  treason  and  State  offences  as 
matter  of  course,  though,  from  a 
series  of  practice,  he  seems  to  have 
no  power  to  administer  an  oath,  1 
Salk.  347;  Wood.  lust.  457;  The 
Queen  v.  Kendal  and  Boe^  Comber, 
313.  And  it  was  so  held  in  Queen 
Elizabeth's  time,  Anderson,  297,  298. 
When  he  commits  for  a  State  offence. 
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he  commits  as  the  highest  officer  of 
the  Crown,  (previous  to  trial)  with 
the  single  exception,  perhaps,  of  the 
liord  Chief  Justice  of  the  King*s 
Bench.  It  is  not  an  ordinary  com- 
mitment by  a  magistrate,  but  the 
prerogative  of  the  Crown  itself  acting 
by  the  instrument  immediately  next 
to  the  royal  person.  Viewing  him 
in  this  high  character,  the  law,  as  it . 
is  to  be  collected  from  usage  and 
practice,  permits  him  to  send  for  a 
prisoner  for  re-examination,  after  he 
has  finally  committed  him  to  the 
custody  of  the  county  gaoler,  or 
officer  of  any  State  prison ;  and  to 
discharge  him  before  indictment, 
and,  in  some  cases  even  after  a  bill 
has  been  found.  (See  Entick  v.  Car- 
rinffton.  Hawk.  P.  C.  c.  74,  s.  4, 
9.)  This  no  other  magistrate  can 
do;  not  even  a  judge  of  the  Court 
of  King's  Bench,  though  a  prisoner 
should  be  brought  up  before  that 
Court  on  a  return  to  a  writ  of  Jiabeas 
corpus,  and  though  the  prosecutor 
himself  should  pray  such  prisoner's 
discharge. 

Ilis  warrant  is  for  **  safe  and  close 
custody,**  and  we  have  a  construc- 
tion upon  these  words  by  a  very 
venerable  authority  in  our  own  law : 
to  be  kept  in  safe  and  close  custody, 
says  Dalton,  c.  170,  means  **  «a/e, 
that  the  prisoner  cannot  escape,  and 
close,  that  is,  without  conference  with 
others,  or  intelligence  of  things 
abroad.**  lie  may  commit  to  any 
gaol  in  the  kingdom,  all  gaols  alike 
being  the  King's,  and  the  sheriff 
only  having  the  custody  and  charge. 

It  is  manifest,  we  think,  that  the 
public  good,  implied  in  the  ancient 
law,  which  gives  this  prerogative  to 
the  King,  (through  his  Secretary  of 
iState)  is  more  than  a  counterpoise 
to  the  public  good  now  pretended, 
for  holding  such  prerogative  to  be 
taken  away  by  the  construction  of 
the  31  Geo.  III.  Would  not  the 
public    good    suffer    by   the    unre- 


strained communication  of  numerous  Rex 

magistrates  with  State  prisoners  after  «• 

commitment,  and  even  pending  trial;  Kastbtapp. 
and,  more  particularly,  in  times 
similar  to  those  some  years  ago; 
when,  from  unhappy  political  tenets, 
persons  of  fortune  and  connexions 
were  committed  as  *State  prisoners  [  •IBO,  n.  ] 
for  treason  and  sedition.  It  is  diffi- 
cult to  understand  the  public  good  re- 
quired by  this  construction.  Is  it  tb  at 
the  prisoners  may  not  be  ill-treated 
by  the  gaolers  ?  But,  we  should  con- 
ceive, that  such  prisoners,  however 
committed,  have  a  right  to  petition, 
and  to  represent  their  case  and  treat- 
ment to  the  Secretary  of  State ;  and 
that  a  gaoler  would  be  punishable 
who  should  intercept  or  impede  such 
petition.  Here,  therefore  is  a  remedy 
at  once,  and  a  remedy  most  plenary 
and  effectual.  The  domestic  disci- 
pline and  regulation  given  by  the 
31  Geo.  m.  to  the  magistrates  of 
the  county  at  large,  is  here  lodged 
in  the  luinds  of  the  Secretary  of 
State.  The  representation  goes  to 
one  who  can  h&ye  no  interest  in  ill- 
treatment,  and  whose  dignity  and  » 
responsibility  are  too  great  to  admit 
the  presumption  of  participation  or 
connivance  in  the  misconduct  of 
gaolers.  The  Secretary  of  State  has 
here  the  same  relation  to  State 
prisoners,  which  the  31  Geo.  III. 
gives  to  the  county  magistrates  in 
regard  to  common  prisoners. 

Upon  the  whole,  we  apprehend, 
that  all  the  circumstances  required 
by  the  common  law  in  other  cases, 
which  hold  the  King  included  in 
statutes,  though  not  expressly  men- 
tioned, are  wanting  to  the  case  in 
point  under  the  31  Geo.  III.  And, 
therefore,  that  the  law  will  not  war- 
rant such  a  construction  of  this 
statute  as  would  affect  the  prero-v 
gative,  and  diminish  therein  the 
ancient,  and  hitherto  undisputed 
right  of  the  Secretary  of  State,  to 
commit  to  safe  and  close  custody, 
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HOLBOTD,  J. 

[173] 


[•174] 


DOE  DEM.   WHITTICK   v.  JOHNSON.t 

(Gow,  173—174.) 

Payment  of  an  unyaried  rent  for  a  long  series  of  years  to  the  lord  of 
a  manor,  is  eyidence  only  of  a  title  to  the  rent ;  but  not  to  the  land  in 
respect  of  which  the  rent  is  paid.  The  presumption  is,  that  the  rent  is- 
a  quit  rent. 

Ejectment  to  recover  two  pieces  of  land  parcel  of  the  manor 
of  Bitton,  in  the  county  of  Gloucester. 

The  lessor  of  the  plaintiff,  it  appeared,  was  lord  of  the  manor 
of  Bitton;  and  the  defendant,  it  was  contended,  occupied  the 
pieces  of  land  in  question,  in  the  character  of  his  tenant.  In 
order  to  prove  the  tenancy,  the  lessor  of  the  plaintiff  gave  in 
evidence  the  payment  to  him  by  the  defendant  of  a  rent  of  2«. 
for  one  piece  of  the  land,  and  of  a  rent  of  4s.  Sd.  for  the  other 
piece  of  land :  and  which  several  rents  had  been  paid  without 
variation  from  the  year  1780  down  to  the  period  when  the  notice 
to  quit  on  which  the  ejectment  was  founded  was  given. 

HOLROYD,  J. : 

This  is  evidence  of  a  title  to  the  *rent,  but  not  to  the  land. 
Wliere  rents  have  been  paid  for  a  long  series  of  years  without 
any  variation,  as  this  has  been,  the  payment  of  them  affords  na 
evidence  of  a  title  to  the  land.  The  presumption  is,  that  thej 
are  quit  rents. 


The  plaintiff  was  nonsuited ;  and,  on  application  being  after- 
wards made  to  have  the  nonsuit  set  aside,  his  Lordship's  decision 
was  acquiesced  in :  but  the  case  involving  other  points,  a 

Rule  to  shew  came  was  granted, 

and  to   exclude   all   persons  from     prisoners  so  committed   under   hi» 
holding  communication  with   State     warrant. 


t  Recognized  and  followed  by  the 
Master  of  the  Bolls  (Ireland)  in 


his  judgment  in  Reynoldi  y.  Beynatds^ 
(1848)  12  It,  Bq.  Eep.  172, 181.— -KC. 
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DOE   DEM.   DILLON  v.  PARKEE,  Bart. 

(Gow,  180—182.) 

The  mere  payment  by  the  tenant  to  a  third  person  of  the  rent 
reserved  by  his  lease  does  not  amount  to  a  disclaimer  of  the  title  of  the 
landlord,  so  as  to  operate  as  a  forfeiture  of  the  lease. 

Ejectment  to  recover  a  mill  and  premises  in  the  manor  of 
Taunton. 

The  lessor  of  the  plaintiff  was  the  heir  at  law  of  a  Mrs.  Ann 
Parker.  She  being  seized  in  fee  of  the  premises  in  question,  on 
the  11th  June,  1805,  demised  them  to  one  Holford  for  the  term 
of  14  years;  and  before  the  expiration  of  the  lease  she  died. 
After  her  death  Holford  the  tenant  paid  the  rent  reserved  by 
the  lease  to  the  defendant. 

The  lessor  of  the  plaintiff  in  person  contended,  that  under 
these  circumstances  an  ejectment  would  lie.  The  payment  of  the 
rent  by  Holford  to  the  defendant  was  a  disclaimer  of  the  title  of 
the  landlord.  Hovendon  v.  Lord  Annesley,  2  Sch.  k  Lef.  604. t 
And  if  such  payment  amount  to  a  disclaimer,  the  defendant, 
who  claims  by  attornment  through  the  tenant,  cannot  stand 
in  a  better  situation  than  the  tenant  himself  would  have  done. 
Doe  dem.  Knight  v.  Lady  Smythe^  4  M.  &  S.  847.  t 

W.  E.  Taunton,  contra : 

Where  a  tenant  denies  the  title  to  the  freehold,  either  of  his 
landlord  or  of  his  representative,  such  denial  operates  as  a 
disclaimer ;  and  an  ejectment  can  in  such  case  be  maintained, 
founded  on  the  disclaimer.  But  the  mere  payment  of  rent  to 
a  third  person  has  not  the  same  effect.  Such  payment  does  not 
defeat  the  rights  of  the  landlord.  He  may,  notwithstanding, 
distrain  for  the  rent,  or  maintain  an  action  upon  the  covenant. 
The  breach  of  the  covenant  to  pay  the  rent,  or  of  all  the 
covenants  in  the  lease,  does  not  amount  to  a  forfeiture,  unless 
a  right  of  re-entry  be  reserved. 

BiCHABDSOK,  J. : 

I  think  that  the  payment  of  the  rent  to  the  defendant  does 
not  amount  to  a  forfeiture  of  the  lease.    If  the  tenant  pay  his 
t  9  B.  B.  119.  X  16  B.  B.  468. 


1820. 
MarehS. 

Lent  Asfises. 

RlOHABD- 
SON,  J. 

[180] 


[181] 
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Doe  dem. 
Dillon 

r. 
Pabkbb. 

[  ♦182  ] 


rent  to  a  person  not  entitled  to  receive  it,  he  pays  it  in  his  oisni 
wrong,  and  may  afterwards  by  distress  or  action  be  compelled  to 
pay  it  over  again  to  his  landlord.  The  mere  wrongful  ^payment 
of  rent  cannot  operate  as  a  disseisin  of  the  landlord. 

The  plaintiff'  was  nonsvited. 


Note  by  the  Reporter. — ^It  is  laid 
down  in  Bull.  N.  P.  96,  that  an  at- 
tornment to  a  third  person  is  such  a 
disclaimer  of  the  title  of  the  land- 
lord, as  will  entitle  the  latter  to  treat 
the  tenant  as  a  trespasser,  and  recover 
from  him  the  possession  of  the  pre- 
mises without  a  notice  to  quit.  But 
a  refusal  to  pay  rent  to  a  devisee 


under  a  contested  will,  accompanied 
with  a  declaration  that  he  (the  ten- 
ant) was  ready  to  pay  the  rent  to  any 
person  who  was  entitled  to  receive  it, 
is  not  a  disavowal  sufficient  to  dis- 
pense with  the  necessity  of  a  regular 
notice  to  quit.  Doe  dem.  WiUiame 
V.  Paequcdi,  3  B.  B.  688  (1  Peake, 
259). 


1820. 
March  30, 

Jjcnt  AmHzm^ 
OUmeester, 

HOLBOTD,  J. 

[m] 


DOE  DEM.  JEFFERIES  and  Another  v.  WHITTICK. 

(Gow,  195—196.) 

A  tenant  disclaiming  the  title  of  his  landlord  is  not  entitled  to  a  notice 
to  quit. 

Tms  was  an  ejectment  to  recover  a  piece  of  land  in  the  parish 
of  Bitton,  in  the  county  of  Gloucester. 

The  case  of  the  lessors  of  the  plaintiff  being  closed,  W.  E. 
Taunton,  for  the  defendant,  said,  he  should  prove  that  the 
person  through  whom  they  claimed  held  the  premises  in  the 
character  of  tenant  only  to  the  defendant :  whereupon 


[  ♦ige  ] 


Jervis,  for  the  lessors  of  the  plaintiff,  insisted  that  the 
defendant  must  shew  a  regular  determination  of  the  tenancy  by 
a  notice  to  quit. 

HOLROYD,  J. : 

I  think  a  notice  to  quit  is  in  this  case  unnecessary.  The 
lessors  of  the  plaintiff  claim  the  land  in  question  as  their  own 
freehold ;  and  such  an  assertion  of  right  on  their  part  operates 
as  a  disclaimer  of  the  title  of  their  landlord,  sind  ^consequently 
amounts  to  a  forfeiture  of  the  lease,  or  subsisting  tenancy. 

The  defendant  had  the  verdict. 
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PHILLIPS  AND  Another  v.  FEANKLIN.  i82o. 

3iareh  31. 
(Gow,  19ft-197.)  

If  a  bill  of  exchange  be  accepted,  payable  at  a  particular  place,  in  an    _  ' 

action  against  the  acceptor,  the  plaintiff  must  prove  that  it  was  pre-         r  iqa  i' 
sented  there  for  payment,  in  order  to  entitle  himself  to  intereet-t  L  l^  J 

This  was  an  action  against  the  acceptor  of  two  bills  of 
exchange,  which  had  been  accepted  payable  at  a  particular 
place. 

The  plaintiffs  did  not  prove  that  the  bills,  when  due,  had 
been  presented  for  payment  at  the  place  at  which  by  the  accept- 
ance they  were  made  payable;  and  in  the  calculation  of  damages 
they  claimed  interest  on  the  bills  from  the  time  of  their  having 
been  dishonoured. 

HOLROTD,  J. : 

I  do  not  think  you  can  support  your  claim  to  interest.  How- 
ever unnecessary  it  *may  be  to  prove  a  presentment  for  payment  [  *197  j 
at  the  particular  place,  in  order  to  entitle  you  to  recover  the 
principal  sum  secured  by  the  bill,  I  think  that  the  right  to 
interest  depends  upon  a  different  consideration.  To  entitle  you 
to  that,  you  must  shew  a  presentment. 

The  plaintiffs  had  the  verdict. 


DOE  DEM.  MAJORIBANKS  and  Others  v.  GREEN  .$       1820. 

Aua  3 
(Gow,  227—228.)  _Jl  ' 

The  declarations  of  a  deceased  occupier  of  land,  are  admissible  in        Afffzrs. 
evidence  to  shew  of  whom  he  held  it.  ^^^^  j 

This  was  an  ejectment  to  recover  a  cottage  and  land  at  Bow-       C  ^27  ] 
church. 

The  counsel  for  the  lessors  of  the  plaintiff  were  examining  a 
witness  as  to  declarations  made  by  a  person  of  the  name  of 
Onions,  a  deceased  occupier  of  the  premises  in  question,  that  he 

t  Bills  of  Exchange  Act,  1882,  L.  J.  in  Bewley  v.  Atkinson  (C.  A. 
fl.  57.  1879)  13  Ch.  D.  283,  298, 49  L.  J.  Ch. 

J  Cited  in  judgment  of  Thesigeb,      153,  161.— E.  0. 
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held  them  as  tenant  to  a  particular  person,  to  which  Taunton^ 
for  the  defendant,  objected,  and  insisted  that  evidence  of  such 
declarations  was  not  receivable. 

Jen^s  and  Campbell,  eofitra  : 

The  proposed  evidence  is  clearly  admissible.  In  Davies  v. 
Pierce  and  others,  1  E.  R.  419  (2  T.  R.  53)  the  Court  of  King's 
Bench  determined  that  declarations  by  tenants  were  admissible 
evidence  after  their  deaths  to  shew,  that  a  certain  piece  of  land 
was  parcel  of  the  estate  which  they  occupied.  This  is  a  still 
stronger  case,  for  the  reception  of  such  testimony  than  that  was. 
Having  proved  the  party,  of  whose  declarations  we  now  offer 
evidence,  to  have  been  in  possession,  the  presumption  prima 
facie  is,  that  he  was  entitled  to  the  fee.  His  declaration,  there- 
fore, that  he  held  in  the  character  of  tenant  only,  was  against  his 
own  interest,  inasmuch  as  it  lessened  the  quantity  of  estate 
which  the  law  would  presume  he  had,  and  on  that  principle  it 
may  be  received. 

Bbst,  J. : 

To  prove  seisin  in  a  devisor  the  declarations  of  a  deceased 
occupier,  that  he  held  as  tenant  to  the  devisor,  were  admitted  in 
evidence  in  the  case  of  HoUoway  v.  Raikes,  which  is  cited  with 
approbation  by  Buller,  J.  in  Davies  v.  Pierce,^  although  it  was 
there  objected  to  such  evidence  that  it  was  merely  hearsay,  and 
that  the  party  making  the  declarations,  was  not  at  the  time 
under  the  obligation  of  an  oath.  I  hold  myself  bound  by  the 
authority  of  that  case,  and  shall  admit  the  evidence  offered. 


t  1  B.  R.  419,  421  (2  T.  E.  53,  64). 
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TAYLOR  AND   Another  Assignees  op  WALSH,  a 

BaNKEUPT,    v.    brewer  and   OTHERS.t  EA8TEB 

(1  M.  &  8.  290—291.)  ^*™' 

1813. 
Wtere  a  person  performed  work  for  a  committee,  under  a  resolution        j^     g 

entered  into  by  them  **  that  any  service  to  be  rendered  by  him  should  ' 

be  taken  into  consideration,  and  such  remuneration  be  made  as  should        [  290  ] 

be  deemed  right:'*  Held  that  an  action  would  not  lie  to  recover  a 

recompense  for  such  work,  the  resolution  importing  that  the  committee 

were  to  judge  whether  any  remuneration  was  due. 

Assumpsit  to  recover  a  compensation  for  work  done  by  the 
bankrupt.  The  defendants  composed  a  committee  for  the 
management  of  the  sale  of  lottery  tickets,  and  the  bankrupt 
was  employed  in  going  backwards  and  forwards  upon  their 
busmess.  The  plaintiffs  founded  their  claim  to  compensation 
on  the  following  resolution  of  the  committee :  4th  January,  1810, 
at  a  meeting,  &c.  present.  Brewer,  &c.  Resolved,  that  any 
service  to  be  rendered  by  Walsh  shall,  after  the  third  lottery  be 
taken  into  consideration,  and  such  remuneration  be  made  as  shall 
be  deemed  right.  Lord  Ellenborouoh,  Gh.  J.  was  of  opinion 
at  the  trial,  that  under  this  resolution  it  was  optional  in  the 
<)ommittee  to  remunerate  the  bankrupt  or  not,  according  as 
they  should  think  right,  and  therefore  nonsuited  the  plaintiffs. 

Park  moved  to  set  aside  the  nonsuit,  on  the  ground  that 
the  bankrupt  was  entitled  to  some  recompense;  inasmuch  as 
an  agreement  with  a  person  that  he  should  do  work,  and  should 
have  what  is  right  for  it,  did  not  import  that  he  should  have 
nothing  for  his  trouble  if  his  employer  should  be  so  minded,  but 
that  he  should  have  a  reasonable  reward :  it  should  have  been 
left  therefore  to  the  jury  to  consider  what  was  reasonable,  as 
was  done  in  Peacock  v.  PeacocLl 

LoBD  Ellbnbobough,  Gh.  J. :  [  291  ] 

In  that  case  the  defendant  expressly  told  the  plaintiff  that  he 

should  have  a  share  in  the  business,  leaving  only  unsettled  what 

particular  share  he  was  to  have :  but  here,  I  own  it  struck  me, 

t  See  this  case  cited  in  Pollock  on         |  2  Camp.  45. 
Contracts,  6th  ed,  p.  44.— E.  C. 
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Taylor  was  an  engagement'  accepted  by  the  bankrupt  on  no  definite 
Bbeweb.  terms,  bat  only  in  confidence  that  if  his  labour  deserved  anything 
he  should  be  recompensed  for  it  by  the  defendants.  This  waB 
throwing  himself  jipon  the  -mercy  of  those  with  whom  he  con- 
tracted; and  the  9ame  thing  does  not  unfrequently  happen  in 
contracts  with  several  of  the  departments  of  Government 

Grobb,  J. : 

I  consider  the  resolution  to  import  that  the  committee  were  to 
judge  whether  any  or  what  recompense  was  right. 

Lb  Blanc,  J. : 
It  seems  to  me  to  be  merely  an  engagement  of  honour. 

Baylbt,  J. : 

The  fair  meaning  of  the  resolution  is  this,  that  it  was  to  be  in 
the  breast  of  the  committee  whether  he  was  to  have  anything, 
and  if  anything,  then  how  much. 

Rule  refused. 
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ACT  OF  PABLIAMENT.    See  Statute. 

ACTION— 1.  Judicial  officer — Steward  of  court  baron. — ^The  steward 
of  a  court  baron  is  a  judicial  officer ;  and  trespass  will  not  lie  against  him 
where  his  bailiff  by  mistake  took  the  goods  of  B.  under  a  precept  command- 
ing him  to  take  in  execution  the  goods  of  A.    Holroyd  y.  Breare  .        .361 

2.  Plea  in  bar  to. — If  an  agreement  be  made  subsequent  to  the 

filing  of  a  bill  between  the  parties  to  the  suit  and  other  parties,  for  the 
purpose  of  putting  an  end  to  the  proceedings  in  the  suit,  and  other  purposes, 
it  cannot  be  pleaded  in  bar  to  the  bill  by  one  of  the  parties.  If  any  of  the 
terms  of  such  agreement  cannot  be  enforced  by  the  Court  in  the  smt,  a  bill 
must  be  filed  to  enforce  it.  It  lies  upon  the  party  seeking  the  performance 
to  take  the  steps  necessary  to  enforce  the  agreement. 

An  executory  agreement  is  a  cause  of  action,  and  cannot  generally  be 
pleaded  in  bar  to  another  cause  of  action.  Such  an  a^eement  is  totally 
different  from  a  release  imder  seal,  but  considered  as  m  the  nature  of  a 
release,  it  could  only  be  applied  to  such  part  of  the  relief  sought  by  the  bill 
as  relates  to  the  questions  at  issue  between  the  plaintiff  and  the  party  who 
proposes  to  have  the  benefit  of  the  aCTcement  by  way  of  plea.  It  could  not  be 
pleaded  in  bar  to  the  whole  relief ;  for  the  cause  must,  at  all  events,  proceed 
as  to  the  relief  sought  against  the  other  parties.     Wood  v.  Baive    .     119,  179 

ANNUITY — 1.  Sale  of  annuity  for  three  lives — ^Lives  not  named. 

— Specific  performance  of  an  agi'eement  for  the  sale  of  an  annuity,  to  com- 
mence from  the  date  of  the  agreement,  and  to  continue  for  three  Uves,  to  be 
named  b}r  the  grantee,  decreed  where  the  Hves  had  not  been  named,  the 
delay  having  been  occasioned  by  the  grantor.     Pritchard  v.  Ouey         .     195 

2.  Trufltee  of  term    in   possession — Payment   of  arrears. — 

Where  a  trustee  of  a  term  of  years,  upon  the  usual  trusts  for  securing 
annuities,  has  taken  possession  of  the  estates  under  the  trusts,  the  Court, 
although  all  arrears  of  the  annuities  may  afterwards  be  paid,  will  not  order 
possession  to  be  given  up  to  the  grantor,  except  upon  such  terms  as  will 
enable  the  trustee  to  resume  it,  and  to  receive  the  rents,  the  moment  the 
annuities  are  again  in  arrear.    Jenkins  v.  Milford 262 

ABBITRATION— 1.  Award— Affidavit  to  explain  intention  of 
arbitrators.— If  the  terms  of  an  award  be  clear  upon  the  face  of  it,  the 
Court  will  not  admit  an  affidavit  of  one  of  the  arbitrators  to  explain  their 
intention.     Gordon  v.  Mitchell 728 

2.  Cause  of  action  not  expressly  found — Award  of  sum  of 

money — Attachment. — ^An  action  of  ejectment  was  referred  to  arbitration, 
and  the  reference,  which  was  confined  to  that  action,  stated,  that  if  the  arbi- 
trator should  award  that  the  plaintiff  had  any  cause  of  action,  he  should 
have  costs,  as  in  a  court  of  law.  The  award  directed  the  defendant  to  deliver 
up  the  premises,  and  pay  the  costs  of  the  action,  and  a  sum  of  money  to  the 
pmintiff  for  the  loss  of  rent  during  the  time  the  defendant  held  possession 

B.B. — ^VOL.  XXI.  8  H 
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It  also  directed  the  partiee  to  execute  general  mutual  releases.  On  a  motion 
for  an  attachment  against  the  defendant  for  the  sum  awarded  to  the  plaintiff : 
Held,  that  the  awara  was  in  that  respect  good,  although  the  arbitrator  did 
not  find  in  terms  that  the  plaintiff  had  any  cause  of  action ;  and  that  if  the 
award  were  bad  as  to  the  direction  of  mutual  releases,  that  would  not  vitiate 
the  whole  award.    Doe  d.  Williams  v.  BicharcUton         ....    513 

ABBITBATION — 3.  Death  of  arbitrator  before  award— Objection 
to  substituted  arbitrator. — The  plaintiff  obtained  a  verdict,  subject  to  a 
reference,  the  arbitrator  died  before  making  his  award,  and  the  parties 
agreed  that  another  should  be  substituted  in  his  stead,  but  one  of  them 
afterwards  objected  to  such  substitution :  The  Court  refused  to  interfere ; 
as  the  death  of  the  arbitrator  bad  the  effect  of  opening  the  cause,  and 
as  execution  could  not  be  sued  out  on  the  verdict,  on  account  of  such  death. 
Harper  y,  Abrahams 732 

4.  Bnlargement    of   time — ^Acquiescence    of   parties. — Two 

arbitrators  were  empowered  to  appoint  an  umpire  before  entering  into 
consideration  of  the  matters  in  difference,  and  to  make  their  award  before  a 
certain  day,  or  such  time  as  they  or  any  two  of  them  should  appoint.  The 
arbitrators,  before  appointing  an  lunpire,  enlarged  the  time,  and  afterwards 
held  a  meeting,  at  which  the  parties  attended :  Held,  that  the  parties,  being 
aware  of  these  facts,  and  having  afterwards  attended,  could  not  now  make 
any  objection  on  the  ground  of  the  enlargement  of  the  time  having  been 
made  before  the  appointment  of  the  umpire.     Lire  Hick       .  .511 

6.  What  are  grounds  for  setting  aside  award. — If  arbitrators, 

having  proceeded  in  a  reference,  inform  the  defendant  present  at  the  meet- 
ing that  thev  would  suspend  their  proceedings  till  books  of  account  had 
been  referred  to,  and  they  afterwards  make  an  award  in  his  absence,  without 
examining  such  books :  Held,  to  be  a  good  ground  for  setting  aside  the 
award.     Pepper  v.  (Jorham 736 

6.  Award  of  interest.— An  arbitrator  is  not  bound  by  a  rule  of 

practice,  adopted  by  courts  of  law  for  general  convenience ;  and,  therefore, 
wh(;re  on  a  reference  of  a  Chancery  suit,  and  aU  matters  in  difference 
between  the  parties,  the  arbitrator  had  allowed  interest,  (when  it  would  not 
be  allowed  by  a  court  of  law  or  equity,)  the  Court  refused  to  set  aside  the 
award  on  that  ground.    In  re  Badger 455 

7.  Separate  examination  of  one  party. — ^Notice  was  g[iven  to 

one  of  the  parties  to  attend  at  a  meeting,  for  the  purpose  of  taking  instruc- 
tions for  the  award,  and  at  that  meeting  that  party  aid  not  attend ;  but  the 
other  party  attended  and  was  examined  privately.  On  the  evidence  which 
he  then  gave,  the  amount  he  was  to  pay  was  decreased  by  the  arbitrators : 
Held,  that  the  award  must  be  sot  aside.    In  re  Hick     .        .        .        .511 

8.  Becovery   of  sum  awarded. — ^A.,  B.,  C,  D.,  E.,  and  P., 

partners  in  trade,  submitted  to  arbitration  differences  which  had  arisen 
tMJtween  them  in  their  trade.  A. ,  B.,  and  C,  gave  a  joint  and  several  bond  to 
D.,  E.,  and  F.,  conditioned  for  the  performance  of  an  award,  and  D.,  E.,  and 
F.  gave  a  similar  bond  to  A.,  B.,  and  C.  The  arbitrator  awarded,  among 
other  things,  that  B.  should  pay  a  sum  of  money  to  A.  In  an  action  by  A. 
againtit  B.  on  the  award :  Held  (fiichardson,  J.,  disserttienie),  that  A.  might 
recover  the  sum  awarded  to  him.     Winter  v.  White       ....    636 

ABBE8T.    See  Magistrate,  2,  3. 

ASSIQNICENT — 1.  Of  furniture.— If  an  assignment  be  made  of  house- 
hold furniture,  and  the  assignor  continue  in  the  possession  of  it,  it  is  not 
protected  against  an  execution  at  the  suit  of  a  creditor  of  the  assignor, 
unless  the  assignment  were  notorious.  The  notoriety  of  the  change  of  pos- 
session is  the  question  to  be  ascertained.  ArTMtrang  v.  Baldock,  792 ;  Wood- 
ham  V.  Baldock 794 ». 

2.  Of  copyright.    See  Copyright. 
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ATTACHMENT— Of  Witness.    See  Bvidence,  10. 

Of  Debt.     See  Practice,  6. 

And  ees  Arbitration,  2. 

BAILIEENT—Liability  of  watchmaker  for  theft  of  watch  de- 
posited for  repair. — ^A  watchmaker  is  bound  so  to  secure  property  placed 
in  his  hands  in  the  way  of  his  trade,  as  to  protect  it  a^dnst  aepredations 
that  may  be  committed  by  the  persons  in  his  employ.  Therefore,  where  A. 
entrusted  B.  (who  was  a  chronometer  maker,)  with  a  chronometer  to  be 
repaired,  and  B.  suffered  his  servant  to  sleep  in  the  shop  in  which  the 
chronometer  was  deposited,  B.  was  held  liable  to  A.  for  its  value,  B.'s 
servant  having  stolen  it,  and  B.  at  the  time  when  the  theft  was  committed 
having  deposited  his  own  watches  in  a  more  secure  place  than  that  in  which 
the  chronometer  was  left.     Clarke  v.  Earnshaw 790 

BANKER  —  Payment  of  post-dated  cheque.  See  Bill  of  Ex- 
change, 4. 

BANKRUPTCY— 1.  Bankrupt's  right  to  sue  in  respect  of  torts. 
— The  house  of  the  plaintiff,  an  uncertificated  bankrupt,  was  broken  open 
and  effects  acquired  by  him  subsequently  to  his  bankruptcy  taken  by  the 
defendants,  who  had  become  his  creditors  since  the  bankruptcy,  and  did  not 
know  who  were  the  assignees  under  the  bankruptcy.  The  bankrupt  having 
sued  the  defendants  in  trespass,  they  obtained  a  surrender  of  the  assi^ees' 
interest  in  the  effects  seized :  Held,  that  this  was  a  ratification  of  the  seizure, 
and  that  the  plaintiff  could  not  recover.     HvU  v.  Pickersgill         .        .     598 

2.  Effect  of  colonial  discharge. — ^An  insolvent's  certificate,  ob- 
tained in  Newfoundland,  under  49  Oeo.  HI.  c.  27,  s.  8,  may  be  pleaded  in 
bar  to  an  action  in  England,  for  a  debt  contracted  in  England  piior  to  the 
insolvency.     PhilpoUs  v.  Reed 606 

3.  Property   in  order  and  disposition  of  bankrupts — Ships 

registered  in  name  of  one  of  two  insolvent  partners. — Under  a 
commission  of  bankruptcy  against  two  partners,  ships  registered  in  the  name 
of  one  of  them,  but  in  the  oixienng  and  disposition  of  both,  form  part  of  the 
joint  estate.     Ex  parte  Burn 186 

4.  Be-pur chase  of  goods  by  seller  in  name  of  third  person 

— ^Fraud. — ^The  sellers  being  imable  to  procure  payment  for  barley,  and 
8usi>ecting  the  buyer  to  be  in  bad  circumstances,  repui'chased  the  barley  by 
a  third  person,  and  in  his  name,  a  short  time  before  the  bankruptcy  of  the 
buyer,  who  was  not  privy  to  the  contrivance  of  the  sellers  :  Held,  that  this 
was  no  fraud  within  the  bankrupt  laws.     Harris  v.  Lunell   .         .        .     662 

And  see  Trespass. 

BHiL  OF  EXCHANQE— 1.  Bill  not  directed  to  any  particular 
person. — An  instrument  was  drawn,  payable  to  the  drawer  or  his  order  at  a 
particular  place,  without  being  addressed  to  any  person  by  name,  and  wa^ 
afterwards  accepted  by  the  person  residing  at  tne  place  where  it  was  made 
payable :  Held,  that  the  acceptor  was  liable  in  an  action  upon  such  instru- 
ment as  a  bill  of  exchange.     Oray  v.  Milner d'lo 

2.  Illegal  consideration — ^Bight  of  bonft  fide  holder  to  sue 

on  substituted  bill. — A  bill  of  exchange,  affected  by  usury,  being  in  the 
hands  of  an  innocent  holder,  the  latter,  on  being  informed  of  the  usury, 
takes  a  fresh  bill  in  lieu  of  it,  drawn  by  one  of  the  parties  to  the  original 
usury,  and  accepted  by  a  third  {)erson,  for  the  accommodation  of  the  other 
party :  Held,  that  he  cannot  maintain  an  action  against  the  acceptor  of  this 
substituted  bill.     Chapman  v.  Black 407 

3.  Notice  of  dishonour. — The  defendant,  being  indebted  to  the 

plaintiff,  paid  to  him  the  debt  in  country  bank  notes  on  a  Friday,  several 

3  H  2 
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hours  before  the  post  went  out,  and  the  plaintiff  transmitted  them  partly  hy 
a  ooach  on  Saturday  and  partly  by  Sunday  night's  post,  and  both  parts 
arrived  in  London  on  Monday,  and  were  presented  for  payment  and  dis- 
honoured on  the  Tuesday :  Held,  that  a  party,  in  order  to  avoid  laches,  must 
S've  notice  by  the  next  day's  ixmt,  and  not  by  the  next  possible  post ;  and 
at  the  plaintiff,  in  so  transmitting  these  notes,  had  been  guilty  of  no  laches, 
and  might  consider  them  as  no  payment,  and  recover  for  the  original  debt. 
Wiiliams  v.  Smith 373 

BILL  OF  EXCHAKQE— 4.  Post-dated  cheque— Payment  by  mis- 
take on  account  of  insolvent  customer. — ^The  defendants  presented 
for  pa^onent  a  post-dated  cheque,  knowing  it  to  be  post-dated,  and  that 
the  maker  of  it  was  insolvent,  and  the  plaintiffs,  in  ignorance  of  these 
circumstances,  paid  the  cheque  for  the  honour  of  the  maker,  expecting  funds 
from  him  in  a  snort  time,  tnough  they  had  none  at  the  moment :  a  verdict 
was  taken  for  the  defendants,  out  the  Court  granted  anew  trial.  Martin 
v.  Morgan 603 

5.  Presentment — ^Literest. — If  a  bill  of  exchange  be  accepted, 

payable  at  a  particular  place,  in  an  action  against  the  acceptor,  the  plamtiff 
must  prove  tnat  it  was  presented  there  for  payment,  in  order  to  entitle  him- 
self to  interest.     Phillips  v.  Franklin 829 

6.  (Qualified   acceptance. — If  a  bill  of  exchange  be  **  accepted, 

payable  at  the  house  of  P.  &  Co.,"  it  is  a  Qualified  acceptance  restricting  the 
place  of  payment,  and  the  holder  is  bound  to  present  tne  bill  at  that  house 
for  payment  m  order  to  charge  the  acceptor  of  the  bill.    Howe  v.  Young    91 

And  see  Partnership,  1. 

BILL  OF  SALE.    See  Fixture. 

BOXJKBABY — Ascertainment  of— Principles  upon  which  commis- 
sion granted. — A  commission  to  ascertain  boundaries  is  only  granted  when 
the  confusion  has  been  occasioned  by  the  misconduct  of  the  defendant,  or 
those  under  whom  he  claims,  and  where  it  is  shewn  that  they  cannot  be  as- 
certained without  the  assistance  of  the  Court.    Miller  Y.  Warmington  .     217 

BURIAL — Unusual  mode  of  burial  in  parish  churchyard— Man- 
damus.— The  modo  of  burying  the  dead  is  a  matter  of  ecclesiastical  cogni- 
zance ;  and  therefore  where  the  question  was,  whether  a  parishioner  had  a 
right  to  be  buried  in  the  parish  ckurchyard  in  an  iron  cofBn,  which  was  a 
new  and  unusual  mode,  the  Court  refused  a  mandamus.    R,  v.  Coleridge    498 

CABBIEB — 1.  Notice  limiting  liability. — ^A  notice  by  carriers  that 
th  y  will  not  be  answerable  for  any  goods  above  the  value  of  oL  unless 
entered  as  such  and  paid  for  accordingly,  applies  to  goods  which  from  their 
bulk  may  be  supposed  to  exceed  the  specihed  value.     Thorogood  v.  Marsh 

802 

2.  A  notice  by  carriers  that  they  will  not  be  accountable  for 

the  loss  or  damage  of  goods,  unless  the  terms  of  the  notice  are  complied 
with,  protects  them  as  well  against  a  loss  by  robbery  as  against  an  accidental 
loss.     Covington  v.  Willan 80a 

CHAPEL.     See  Church. 

CHARITY — 1.  Bequest  of  interest  in  land — Mortmain  Act. — M.  N. 
having  several  charges  on  lands,  by  his  will  directed  his  trustees  and 
executors  to  convert  all  his  property  into  ready  money,  and  after  payment 
of  his  debts,  legacies,  &c.,  to  pay  the  residue  to  his  wife,  A.  N. 
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A.  N.  by  her  will,  disposed  of  the  residue  of  her  personal  estate,  after 
certain  payments,  to  charities.  After  her  death  the  charges  on  the  lands 
were  paid  off. 

Held,  that  the  monies  charged  on  lands  did  not  pass  to  the  charities,  but 
that  such  bequest  was  void  under  The  Mortmain  Act.  Attorney -General 
V.  Harley 299 

CHABITY— 2.  Trustees— Appointment  of  holders  for  time  being 
of  particular  offices — Frequent  changes  of  trustees. — ^The  founder  of  a 
charity  having  named  as  trustees  the  occupiers  of  certain  annual  offices, 
other  trustees  were  appointed  by  the  Court  to  hold  the  funds,  the  selection 
of  the  objects  being  left  to  those  appointed  by  the  founder.  Ex  parte 
Blackhurne 174 

CHATTEL— Property  in— Verbal  gift  without  delivery.— A  verbal 
gift  of  a  chattel  in  the  donor's  possession  does  not  pass  the  property  to  the 
donee  without  actual  delivery.     IroM  v.  Smallpiece       ....     395 

CHEdUE.     See  Bill  of  Exchange,  4. 

Cuui&CH — Secession  of  portion  of  congregation — Bight  of  con- 
tinuing members  to  use  of  meeting-house. — In  the  year  1736,  a 
meeting-house  was  built  by  contributions  of  materials,  money,  and  labour, 
of  persons  professing  the  principles  of  those  who  seceded  at  that  time  from 
the  Church  of  Scotland.  The  meeting-house,  and  the  ground  on  which  it 
was  built,  were  vested  in  certain  persons,  as  trustees  for  the  use  of  the 
society.  A  schism  took  place  in  1796,  and  severed  of  the  members,  in- 
cluding the  representatives  of  some  of  the  trustees,  to  whom  the  legal  right 
of  property  had  devolved,  separated  themselves  from  the  rest  of  the  com- 
munity, and  absolved  themselves  from  the  authority  of  the  Associate  Synod, 
which  was  the  constituted  authority  for  the  government  of  the  community. 
This  separation  took  place  in  consequence  of  difference  of  opinion,  on  a 
question  which  the  Court  of  Session  pronounced  to  be  imintelligible. 

Held,  that  the  use  of  the  meeting-house  belonged  to  those  who  adhered  to 
the  religious  principles  of  those  by  whom  it  was  erected :  and  those  who  had 
separated  themselves  from  the  Associate  Synod,  and  declined  their  juris- 
diction, were  held  to  have  forfeited  their  right  to  the  property :  although  it 
had  been  judiciallv  declared  that  there  was  no  intelligible  difference  of 
opinion  between  them  and  the  adherents  of  the  Synod.  Craigdallie  v. 
Aikman 107 

And  see  Burial ;  Ecclesiastical  Law. 

GOLOXT— Colonial  discharge  of  debt.     See  Bankruptcy,  2. 

COMMON.    See  Evidence,  2. 

COMPANY — Bight  of  railway  company  to  take  up  line  laid  under 
statutory  authority — Mandamus. — ^Where  a  railway  was  made  under 
the  authority  of  an  Act  of  Parliament,  by  which  it  was  provided  that  the 
public  should  have  the  beneficial  enjoyment  of  the  same,  the  company 
having  afterwards  taken  up  the  railway:  Held,  that  a  mandamus  might 
issue  to  compel  the  company  to  reinstate  and  lay  down  again  the  railway. 
B,  V.  The  Severn  aiid  Wye  R.  Co 433 

COMPROMISE.     See  Deed,  1 ;  Practice,  7. 

CONTBAGT  —  1.  Construction  of  ambiguous  contract. — Iji  am- 
biguous contracts  the  domicile  of  the  parties,  the  place  of  execution,  the 
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purpose,  and  the  various  provisions  and  expressions  of  the  instrument,  are 
material  to  be  considered  in  the  construction.      Lanadowne  v.  Lansdovme    43 

CONTBACT — 2.  Promise  subject  to  promisor's  own  judgment  no 
contract. — ^Where  a  person  performed  work  for  a  committee,  under  a  reso- 
lution entered  into  by  them  *'  that  any  service  to  be  rendered  by  him  should 
be  taken  into  consideration,  and  such  remuneration  be  made  as  should  be 
deemed  right : "  Held,  that  an  action  would  not  lie  to  recover  a  recompense 
for  such  work,  the  resolution  importing  that  the  committee  were  to  judge 
whether  any  remuneration  was  due.     Taylor  v.  Brewer        .        .         .     831 

3.  Consideration  —  Forbearance  to  sue. —  See  Principal   and 

Surety,  1. 

And  see  Landlord  and  Tenant ;  Vendor  and  Purchaser. 
CONVERSION.     See  Trover. 

COPTHOLD — 1.  Enfranchisement  before  admittance. — ^The  heir  of 
a  copyholder  may  accept  an  enfranchisement  before  admittance.  But  Qu.  as 
to  the  surrenderee  or  devisee  of  copyhold  lands. 

After  long  enjoyment  under  an  admittance  to  a  copyhold,  a  previous  sur- 
render (not  entOTed  on  the  Rolls)  may  be  presumed,  semNe, 

Power  to  a  tenant  for  life,  lord  of  a  manor,  to  enfranchise,  and  for  that 
purpose  to  convey  the  freehold  to  the  customary  or  copyhold  tenants, 
authorizes  a  conveyance  of  the  freehold  to  one  who  is  equitably  entitled,  and 
has  been  erroneously  admitted  without  a  previous  surrender  oy  his  trustee. 
Wihon  V.  AUeii 255 

2.  Grant  of  reversionary   life  interest  without  admittance 

— ^IHectment. — ^Where  the  lord  of  a  manor,  by  copy  of  court-roll,  granted 
A.  the  reversion  of  certain  premises  then  in  his  tenure,  to  have  and  to  hold 
to  B.  for  his  life,  immediately  after  the  death  of  A. :  Hdd,  that  B.  might,  on 
the  death  of  A.,  maintain  an  ejectment,  although  he  had  never  been  admitted, 
he  having  acquired  a  perfect  legal  title  by  tne  grant,  without  admittance. 
Eoe  d.  Cosh  v.  Loveless 352 

COPYBIGHT — ^In  play— Assigrnment  of. —  Injunction  granted  to 
restrain  the  performance  of  a  comedy,  the  copyright  of  which  had  been  sold 
by  the  author,  and  had  been  afterwards  assi^ed  by  writing  to  the  plaintiffs, 
although  it  did  not  appear  whether  the  original  assignment  was  in  writing. 
Morris  v.  Kelly 216 

COBPOBATION  (MUNICIPAL)— Election  of  freemen— Collective 
vote. — Where  at  a  corporation  meeting,  for  the  purpose  of  electing  honorary 
freemen,  a  list  of  names  was  proposed,  upon  the  whole  of  whom  the  vote 
was  taken  collectively,  instead  of  mdividually :  Held,  that  such  election  was 
void,  even  where  the  corporation  consisted  of  an  indefinite  number.  B.  v. 
Player 459 

COSTS.    See  Lunacy ;  Practice,  1 — 5. 

COUBT  BABON,  Action  against  steward  of.     See  Action,  1. 

COVENANT.  See  Landlord  and  Tenant,  1 — 7;  Husband  and 
Wife,  2. 

CRIMINAL  LAW.     See  Execution,  2,  3. 
DAJCAGES.    See  Master  and  Servant. 
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DEBT— Direction  by  deed  to  pay  does  not  include  interest. — A  deed 
of  trust  which  provides  for  the  discharge  of  a  debt  by  simple  contract  does 
not  necessarily  import  contract  or  trust  for  the  payment  of  interest,  especially 
where  the  creditors  have  not  signed  the  deed,  and  no  agreement  is  made  to 
charge  the  land  and  discharge  tne  person.     Hamilton  y.  Houghton,       .      65 

Decree  for  payment  of  one  creditor  only. — A  decree  for  payment 

of  the  debt  of  one  creditor,  under  a  deed  of  trust,  which  provides  for  the 
payment  of  other  creditors,  is  erroneous.    76. 

And  see  Bankruptcy;  Donatio  Mortis  Caus&. 

DEED — 1.  Action  to  set  aside — Compromise  arrived  at  without 
fraud. — A  transaction  between  parties  dealing  upon  a  doubtful  question  as 
to  their  rights,  if  it  be  not  tainted  with  fraud,  will  be  upheld,  altiiough  one 
of  the  parties,  being  an  advocate  and  brother  of  the  other  party,  acted 
generally  in  the  transaction  as  the  legal  adviser  of  the  other  party.  Hotchkia 
v.  Dickson 89 

2.  Limitation  in — Evidence  to  explain  intention. — ^Where  A., 

in  a  conveyance  to  uses,  settled  an  estate  for  life  on  himself,  remainder  in 
tail  to  his  issue,  with  an  ultimate  limitation  to  the  heirs  of  E.  S.  in  fee ;  and 
at  the  time  of  the  settlement  A.  was  himself  the  right  heir  of  S.  B. :  Held, 
that  this  ultimate  limitation  was  void,  and  that  the  estate,  after  the  death  of 
A.  without  issue,  descended  on  his  heirs  general.  Held,  also,  that  it  was 
not  competent  to  go  into  the  intention  of  the  settlor,  apparent  from  the 
recital,  in  order  to  explain  the  words  of  this  limitation,  they  being  words  of 
plain  and  well-known  import.  Bayley,  J.  diasentiente.  Ckolmondehy  v. 
Clinton 419 

3.  Of  Arrang^ement.     See  Debt. 

DEFAMATION— Authority  of  magistrate  to  issue  warrant  for 
arrest  of  person  charg^ed  with.     See  Mag^istrate,  3. 

DONATIO  MOBTIS  CAUSA— Delivery  to  mortgagor  of  mortgagre 
deed  and  bond  jointly  securing  debt.— A  delivery  up  of  mortgage  deeds 
does  not  cancel  the  debt ;  but  the  delivery  up  of  such  deeds  and  of  a  bond, 
given  at  the  time  of  the  mortgage,  for  the  purpose  of  releasing  or  acquitting 
the  debt,  in  case  the  donor  should  not  recover  from  the  illness  with  which 
she  was  then  afflicted,  is,  it  seems,  an  effectual  donation  mortis  causch 
Hurst  v.  Bench 3l'4 

ECCIiESIASTICAIi  LAW— Effect  of  Induction— Emblements.— By 
his  induction  the  parson  is  put  in  possession  of  a  part  for  the  whole,  and  may 
maintain  an  action  for  a  trespass  on  the  glebe  land,  although  he  has  not 
taken  actual  possession  of  it. 

A  parson  who  resigns  his  living  is  not  entitled  to  emblements.  Bulwer  v. 
Bulwer 368 

EJECTMENT.— 1.  A  term  of  1,000  years  was  created  by  deed  in  1717, 
and  in  1735  was  assigned  for  the  purpose  of  securing  an  annuity  to  A.,  and 
after  that  to  attend  me  inheritance.  A.  having  diea  in  1741,  and  the  estate 
having  remained  imdisturbed  in  the  hands  of  the  owner  of  the  inheritance 
and  her  devisee  from  1735  to  1813,  without  any  notice  having  been  in  the 
meantime  taken  of  the  term  except  that  in  1801  the  devisee,  in  whose  posses- 
sion the  deeds  creating  and  assigning  it  were  found,  covenanted  to  produce 
those  deeds  when  called  for :  Held,  that  imder  these  circimistances  tne  jury 
were  warranted  in  an  ejectment  brought  for  the  premises  by  the  heir  at  law 
in  presuming  a  surrender  of  the  term.    Doe  d.  Burdett  v.  Wright ,        .461 

lAnd  see  Doe  d.  Putland  v.  Hilder,  488.] 

2.  Failure  of  tenant  to  ^ive  to  landlord  notic6  of  writ — 

Estoppel.- Demise  by  lease  of  certam  lands,  together  with  the  mines  under 
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them,  with  liberty  to  dig  for  ore  in  other  mines  under  the  surface  of  other 
lands  not  demised ;  the  tenant  fraudulently  concealed  a  declaration  in  eject- 
ment delivered  to  him,  and  suffered  judguient  to  go  by  default.  The  decla- 
ration did  not  mention  mines  at  all,  but  the  sheriff  in  executing  the  writ  of 
possession,  by  the  concurrence  of  the  tenant,  delivered  possession  of  the 
premises  demised  to  tiie  tenant,  and  also  of  those  mines  in  which  he  had 
liberty  to  di^ :  Held,  that  although  the  latter  could  not  be  recovered  imder 
the  declaration  in  ejectment,  still  that  the  tenant  by  his  own  act  had 
estopped  himself  from  taking  that  obiection,  and  that  in  an  action  for  the 
value  of  three  years*  improved  rent,  under  the  statute  of  11  Gfeo.  II.  c.  19,  the 
landlord  might  recover  the  treble  rent,  in  respect  not  only  of  the  demised 
premises,  but  of  the  mines  in  which  the  tenant  had  only  a  liberty  to  dig. 
Oroeker  y.  Fothergill 438 

And  see  Copyhold^  2 ;  Landlord  and  Tenant ;  Mine,  2 ;  Practice,  9. 
EatTITABLE  WA0TE.    See  Waate. 
ESTATE.     See  Settlement  (Marriage),  1. 

ESTOPPEL — By  record.— A  verdict  obtained  by  the  defendant  in  a 
former  action,  and  which,  if  pleaded  in  bar,  would  be  an  estoppel,  when 
given  in  evidence  under  the  general  issue,  is  not  conclusive  against  the 
plaintiff,  but  only  evidence  to  go  to  the  jury.     Voo^fht  v.  Win4:h  .         .    446 

And  Bee  Xyectment,  2. 

EVIDENCE— 1.  Action  against  8heriif~-Proof  of  rent  being  due. — 
In  an  action  against  the  sheriff  for  removing  goods  taken  in  execution, 
without  paying  the  landlord  a  gear's  rent,  it  is  not  necessary  to  prove  that 
a  year's  rent  is  due.    It  is  sufficient  to  prove  the  occupation  by  the  tenant. 

it  lies  on  the  defendant  to  shew  that  the  rent  has  all  been  paid.  Harrison 
Y.Barry 781 

2.  Custom  of  manor— Documents  relating  to  other  lands  within 

manor. — ^Where,  on  trespass  for  puUins  down  a  wall,  the  issue  was, 
whether  certain  common  land  was  tne  soil  and  freehold  of  the  lord  of  the 
manor,  on  which  the  plaintiff  was  entitled  to  a  right  of  common,  or  the  soil 
and  freehold  of  the  plaintiff:  Held,  that  leases  of  minerals,  &c.,  granted  by 
the  lord  to  other  persons  in  other  parts  of  the  uninclosed  waste  land  were 
not  receivable  in  evidence,  unless  it  was  first  shown  that  the  locits  in  quo 
formed  part  of  one  entire  waste,  to  which  those  leases  were  applicable. 
Held,  also,  that  the  effect  of  such  leases,  if  received,  would  only  be  to  prove 
that  the  lord  was  entitled  to  the  minerals  under  the  locus  in  quo,  and  not  to 
the  surface.     Tyrwhiit  v.  Wynne  .         .         .         .         .         .         .         .     398 

3.  Destruction  of  unstamped  agreement — Parol  evidence  of 

contents. — Where  an  agreement  on  unstamped  paper  has  been  destroyed, 
no  parol  evidence  can  be  given  of  its  contents,  even  if  it  has  been  destroyed 
by  the  wrongful  act  of  the  party  who  takes  the  objection.  Rijtpiner  v. 
Wright 363 

4.   Pavment  of  rent  as    evidence    of  title.— Payment  of  an 

unvaried  rent  for  a  long  series  of  year^  to  the  lord  of  a  manor  is  evidence 
only  of  a  title  to  the  rent ;  but  not  to  the  land  in  respect  of  which  the  rent 
is  paid.  The  presumption  is,  that  the  rent  is  a  quit  rout.  Doe  d.  Whittick  v. 
Johnson 826 

5.  Secondary  evidence  of  contents  of  lease. — After  a  notice  to 

produce  a  lease  and  a  nonsuit  on  the  trial  of  the  cause,  the  defendant 
assigns  the  lease  without  the  privity  of  his  attorney  on  record.  A  second 
action  is  afterwards  brought,  and  another  notice  to  produce  the  lease  is 
served  upon  the  attorney,  who  informs  the  person  serving  the  notice  that 
the  lease  heui  been  assigned,  and  that  the  assignment  was  made  without  his 
privity.    The  plaintiff  being  acquainted  with  the  place  of  the  defendant's 
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residence :  Held,  that  it  was  incumbent  upon  him  to  have  inquired  of  the 
defendant,  in  whose  possession  the  lease  was,  in  order  to  render  secondary 
evidence  of  its  contents  admissible.     Knight  v.  Martin  .         .         .     8(U 

EVIDENCE — 6.  Of  title  to  land — Declarations  of  deceased  oc- 
cupier.— ^The  declarations  of  a  deceased  occupier  of  land  are  admissible  in 
evidence  to  shew  of  whom  he  held  it.     Doe  d.  Majorihanks  v.  Oreen      .     829 

7.  Of  peer. — ^The  answer  of  a  peer  upon  his  protestation  of  honour 

may  be  read  on  the  question  of  costs.     DawMu  y.  Ellis         .        .         .227 

8.  Proof  of  execution  of  deed. — Where  both  parties  claim  the 

same  interest  under  a  deed  produced  on  notice,  the  party  calling  for  its  pro- 
duction need  not  prove  its  execution.     Knight  v.  Martin       .        .         .     787 

9.  Witness — Executor. — An  executor  cannot  be   examined  as  a 

witness  to  increase  the  assets.     Hurst  v.  Beach 3(H 

10.  Attacbment  of  witness. — A  witness  is  liable  to  an  attach- 
ment, if,  after  a  subpoena  served  on  him,  he  attend  in  Court,  and  during  the 
opening  of  the  plaintiff's  cause,  thinking  he  is  not  able  to  prove  a  particular 
fact,  he  leave  the  Court,  and  the  plaintm  is  nonsuited  for  want  of  evidence. 
Malcolm  v.  Day 730 

11.  Express  promise  to  pay  witness. — A  witness  cannot  recover 

,  a  compensation  for  his  time,  though  an  express  promise  be  given  him  that 
he  shall  be  paid  for  his  loss  of  time.     Willis  v.  Peckham        .         .         .     706 

12.    Mandamus   to    examine    witnesses     resident    abroad. — 

Under  the  13  Geo.  III.  c.  63,  the  Court  will  crant  a  mandumus  to  the  Court 
in  India  to  examine  witnesses  on  behalf  of  tne  defendant  in  a  civil  action. 
Orillard  v.  Ilogue 708 

13.  Admissions   of  partner  as   evidence    against    firm.     See 

Partnership,  1. 

14.  Of  conversion.     See  Trover  and  Conversion,  1. 

15.  Parol,  to  correct  will.     See  Will,  15. 

And  see  Deed,  2 ;  Magistrate,  1 ;  Practice. 

EXECUTION— 1.  Completion  of  sale  of  goods  seized  under  fi.  fa. 
— Priority  of  extent  a^erwards  delivered. — Where  goods  had  been 
seized  under  &  fieri  facias ,  part  of  them  sold  on  Saturday,  and  the  remainder 
on  Monday ;  an  extent,  tested  on  the  Monday,  was  handed  to  the  sheriff 
after  the  goods  had  been  delivered  to  the  purchasers,  and  the  money  received 
by  the  sheriff :  Held,  that  the  execution  was  executed,  and  that  the  party 
who  issued  the  fieri  facias  might  recover  of  the  sheriff,  in  an  action  for 
money  had  and  received,  the  money  levied  imder  the  sale.  Swain  v. 
Morland 651 

2.  Issue   of  levari  facias  by  tbe  Crown. — Where  a  defendant. 

in  an  indictment  for  a  misdemeanor,  has  received  judgment  of  fine  and 
imprisonment :  Held,  that  a  levaria  facias  may  issue  immediately  to  take  his 
goods  in  execution  for  the  fine.     E.  v.  Woolf 412 

3.  Of  criminal  process — Demand  of  admission. — In  the  execu- 
tion of  criminal  process  against  any  man  in  the  case  of  a  misdemeanor,  it  is 
necessary  to  demand  admittance,  before  the  breaking  of  the  outer  door  of 
the  house  can  be  legally  justified.  Qucere,  if  so  in  the  case  of  felony. 
Launock  v.  Brown 410 

piEXECTJTOB— 1.  Assets— Debts  included  in  inventory. — All  sums 
stated  by  an  executor  in  his  inventory  given  in  to  the  Ecclesiastical  Coiu-t  as 
supposed  to  be  recoverable,  are  assets  in  his  hands,  unless  he  prove  a  demand 
and  refusal.     Young  v.  Cawdrey 523 

2.  Interest   on   sums   unnecessarily  retained  in  hand. — An 
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executor  directed  to  lay  out  the  testator's  personalty  in  the  funds,  unneces- 
sarily selling  out  stock,  keeping  large  balances  in  his  hands,  and  resisting 
payment  of  debts  by  a  false  pretence  of  outstanding  demands  charged  with 
6  |)er  cent,  interest  and  costs ;  but  the  Coiul  refused  to  make  reste  in  the 
account.     Crackeit  v.  Bethune 241 

EXECXTTOB — 3.  laability  of  executor  for  principal  and  for  in- 
terest upon  money  received  by  firm  of  whicli  lie  was  a  partner. 
— K.  having  left  East  India  bonds  in  the  hands  of  a  mercantile  firm  at 
Calcutta,  with  directions  to  apply  the  interest  and  j^rincipal  when  received 
to  a  specific  purpose,  bv  his  will  appointed  G.,  a  partner  m  the  firm,  one  of 
lus  executors.  After  the  death  of  K.,  the  will  was  proved  by  G. ;  and  the 
firm,  acting  under  his  authority  as  executor,  assigned  the  bonds,  and  used 
in  their  trade  the  money  received  upon  the  assignments.  G.  ceased  to  be  a 
partner  in  the  firm  before  all  the  bonds  had  been  assigned. 

Held,  that  G.  was  accountable  to  the  residuary  legatee  of  K.  for  the  monies 
received  upon  the  bonds,  with  8  per  cent,  from  the  time  of  the  deposit  to  the 
dates  of  the  respective  assignments  by  the  firm ;  and  with  interest  at^l2  per 
cent,  (the  current  rate  in  Calcutta)  from  tiie  time  of  the  assignment* 
and  receipt  of  the  monies  to  the  date  of  the  judgment  upon  appeal  in  the 
original  suit ;  and  with  interest  at  5  per  cent,  upon  the  acciunulated  simi, 
composed  of  principal  and  interest,  from  the  last-mentioned  judgment  till 
payment ;  less  property-tax  and  the  cost  of  remittance  from  India. 

Upon  a  general  account  subsisting  between  K.  and  the  Calcutte  firm :  Held, 
that  G.,  as  partner  and  executor,  was  liable  for  the  balances  of  account,  and 
interest  at  12  per  cent,  upon  all  such  balances  as  should  appear  to  be  stated 
and  signed  by  the  parties :  such  interest  te  be  calculated  from  the  date  of 
the  stHtcment  to  the  time  of  the  final  judgment  on  appeal* 

Held  also,  that  G.  was  not,  as  executor,  entitlwi  to  withhold  payment 
against  the  residuarv  legatee  until  an  accoimt  of  debte,  &c.  had  been  taken ; 
and  that,  as  debtor,  he  was  not  entitled  to  require  that  executors  in  England 
(who  had  also  proved  the  will  of  K.)  should  be  parties  to  the  suit  in  order  to 
give  him  an  acquittance.     (Jraknm  v.  Kehle 49 

4.  Becovery  from,  leg^atee  of  duty  paid  after  expiration  of 

statutory  period. — A  trustee  under  a  will,  who  pays  the  legacy  duty  upon 
an  annuity  after  the  expiration  of  four  years  from  the  death  of  the  testator, 
mav  recover  the  amount  of  the  duty  from  the  legatee,  although  the  legatee 
had  already  assigned  the  annuity,    nales  v.  Freeman        .        .        .        663 

And  see  Evidence,  9. 
EXTENT— Priority.    See  Execution,  I. 

FALSE  IMPRISONMENT—*'  Officer  "—Gaoler— 24  Geo.  H.  c.  44. 

— A  gaoler  receiving  and  detaining  a  person  under  the  warrant  of  a  magis- 
trate, is  entitled  to  the  protection  of  the  24  Geo.  II.  c.  44;  and,  therefore, 
on  producing  and  ])roving  the  warrant  imder  which  the  detention  was  made, 
it  is  immaterial  whether  or  not  the  magistrate  had  jurisdiction  to  grant  it. 
Butt  V.  Newman 799 

PIXTT7BE — Windmill. — Where  A.  mortgaged  land  with  a  windmill 
(built  chiefly  of  wood)  on  it,  the  deed  containing  also  a  bargain  and  sale  of 
the  mill :  Ileld,  that  it  could  not  be  taken  in  execution  by  a  creditor  of  A., 
though  A.  remained  in  possession.     Steward  v.  Lombe  .        .         .     700 

FRAUDS,  Statute  of.    See  Principal  and  Surety,  1. 

GARNISHEE.     See  Practice,  6. 

GIFT,  of  chattel  without  delivery.    See  Chattel. 
Presumption  of.    See  Stock. 
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GOODS,  Sale  of.    See  Bankruptcy,  4 ;  Landlord  and  Tenant,  4,  5. 

HOBSE — ^Besponsibility  of  hirer. — After  a  hired  horse  is  exhausted 
and  has  refused  its  feed,  the  hirer  is  bound  not  to  use  it.   Bray  v.  Mayne    7H6 

HUSBAND  AND  WTFB— 1.  The  husband  is  tenant  by  the  courtesy 
of  the  equitable  inheritance  of  his  wife,  notwithstanding  a  direction  to  pay 
the  rents  and  profits  to  her  separate  use  during  the  coverture.  Morgan  v. 
Morgan 31H 

2.  Separation  deed— Deed  made  in  contemplation  of  future 

separation. — A  deed  made  between  husband  and  wife  and  a  trustee  with 
a  covenant  by  the  husband  to  pay  the  trustee  an  annuity  in  case  the  wife 
should  live  separate  and  apart  from  her  husband,  and  should  take  one  of 
her  children  to  reside  with  her,  is  (eemble)  void,  as  being  a  deed  made  in 
contemplation  of  a  future  separation  at  the  pleasure  of  the  wife,  and  theref oi*e 
contrary  to  the  policy  of  marriage.    Durant  y,  Titley    .        .        .        .773 

3.  Wife's  equity  to  a  settlement. — Legacy  to  a  married  woman 

of  the  dividends  of  9,000/.  3  per  cents,  during  her  life,  with  a  bequest  over. 
The  husband  and  wife  join  in  a  sale  of  this  fife  interest,  and  the  husband 
becomes  a  bankrupt.  On  a  bill,  filed  by  the  wife  against  the  purchaser, 
insisting  on  a  provision :  Held,  that  though  the  Court  could  have  compelled 
a  provision  by  the  husband  on  his  bankruptcy,  a  purchaser  is  not  compellable 
to  make  such  provision.    Elliott  v.  Cordell 287 

INJUNCTION— 1.  Communication  of  recipes — Knowledge  obtained 
in  unauthorized  way. — ^An  injunction  granted  to  restrain  a  defendant 
from  commimicating  certain  recipes  for  medicines  and  selling  them,  the 
defendant's  knowledge  of  the  mode  of  preparing  them  having  been  obtained 
by  a  breach  of  trust.     Youati  v.  Winyard 194 

2.  To  restrain  mortgagor  from  cutting  timber.  Hee  Mort- 
gage, 2. 

3.  To  restrain  performance  of  play.     See  Copyright. 

INST7BANCE  (ICABINE)— 1.  Abandonment — Desertion  of  ship 
by  crew — Total  or  partial  loss. — A  ship  received  considerable  damage 
^m  tempestuous  weather,  and  the  crew,  completely  exhausted,  deserted  the 
ship  on  tne  high  seas  for  the  mere  preservation  of  their  lives.  The  ship 
was  then  taken  possession  of  by  a  fresn  crew,  who  succeeded  in  conducting 
her  safely  into  port :  Held,  that  the  desertion  of  the  crew  did  not  of  itsefi 
amoimt  to  a  tot^  loss ;  and,  that  the  ship  having  been  sold  under  the  decree 
of  the  Admiralty  Court  to  pay  the  salvage,  and  the  assured  not  having 
taken  any  steps  to  prevent  the  sale,  they  had  no  right  to  abandon,  and 
that  there  was  no  more  than  a  partial  loss.     Thorvely  v.  Ilehson  .        .381 

2. Insurance  on  freight-^Sale  of  stranded  ship  by  master. 

— An  insurance  was  effected  on  the  freight  of  a  ship,  and  on  the  cargo  from 
Q.  to  L.  The  ship  sailed  from  Q.,  and  on  her  voyage  sprung  a  leak,  and  in 
that  state  was  run  aground,  and  was  in  imminent  danger  of  being  destroyed. 
The  captain,  by  the  advice  of  a  surveyor  and  of  an  agent  for  the  owners, 
who  was  also  a  part  owner  himself,  sold  the  vessel  whilst  in  this  dangerous 
situation.  The  ship  was  afterwards  saved  by  the  purchasers,  and  repaired, 
and  brought  a  car^  to  L.  The  jury  foimd  that,  m  effecting  the  sale,  the 
master  had  acted  fauiy  for  the  benefit  of  all  concerned.  In  an  action  by  the 
assured  against  the  underwriters  on  freight  for  a  total  loss,  it  was  held,  that 
the  captain  was  justified  in  making  the  sale,  and  that  an  abandonment  of 
the  freight  was  not  necessary.    Idle  v.  JRoyal  Exchange  Asa.  Co,    .        .     538 

3.  Alteration  in  policy  without  sanction  of  underwriter. — 

Policy  of  insurance  on  ship,  **  at  and  from  L.  to  her  port  or  ports,  place  or 

.  places  of  discharge,  and  loading  in  Africa  and  African  islanas,  and  during 
her  stay  there,  and  at  and  from  thence  back  to  L.,  or  her  final  port  or  place 
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of  discharge  in  the  United  Kingdom,  &c."  The  insured,  subsequently  to  the 
execution  of  the  policy,  inserted  aftOT  the  words  ''during  her  stay,"  the 
words  '*  and  trade.  Some  of  the  imderwriters  assented  to  me  alteration  by 
subscribing  their  initials ;  others  refused  their  assent.  In  an  action  a^inst 
one  who  refused:  Held,  that  the  alteration  was  immaterial,  and  did  not 
avoid  the  policy.    Sanderson  v.  Symond$ 675 

INST7BANCE  (XABINE) — 4.  Barr&tr^  of  master.— -The  captain  of  a 
vessel,  in  the  due  course  of  his  voyage,  put  mto  port  for  the  purpose  of  re- 
pairing damage,  and  while  the  repairs  were  proceeding,  was  absent,  and 
continued  ab^nt  for  a  much  longer  time  than  was  necessary  to  finish  the 
repairs;  and,  during  his  absence,  procured  forged  papers.  He  afterwards 
returned  to  the  vessel,  and  instead  of  proceeding  on  the  voyage,  carried  the 
vessel  to  a  foreign  port.  On  the  trial  of  the  cause  the  jury  found  that 
the  act  of  barratry  was  committed  during  the  absence  of  the  captain,  while 
the  vessel  was  repairing:  Held,  that  the  verdict  was  right.  Roscow  v. 
Corson 507 

0.  Deviation. — Policy  at  and  from  L.  to  N.  8.  W.,  and  from  thence 

to  the  ship's  loading  port  or  ports,  in  the  E.  I.  and  elsewhere,  and  that  she 
might  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatso- 
ever and  wheresoever,  and  for  any  purpose  whatsover.  The  ship  went  from 
L.  with  convicts,  to  N.  S.  W.,  where,  having  discharged  them,  she  proceeded 
in  ballast  to  B.,  where  she  took  on  board  a  quantity  of  iron,  and  discharged 
the  same  at  S.,  and  was  there  loaded  with  a  full  cargo  of  rioe,  with  which 
she  proceeded  to  M.,  where  it  was  discovered  that  she  had  sustained  an 
injury,  and  she  was  accordingly  broken  up:  Held,  to  be  no  deviation, 
although  it  was  insisted,  that  by  the  terms  of  the  policy  the  ship  was  only 
warranted  to  go  to  her  loading  ports,  and  not  to  trade  or  take  in  a  fre^ 
cargo.     Armet  v.  Jnnea 737 

6.  "  Port." — Policy  on  ship  for  four  months,  at  and  from  a  place 

*'  to  any  port  or  ports  whatsoever  :  Held,  that  an  open  roadstead  (being 
the  usual  place  of  loading  and  imloading)  was  a  port  within  the  meamng  of 
this  policy,     i^orkey  v.  Atkinson 357 

7.  "  Stranding^." — Where  a  vessel,  bein^  under  the  conduct  of  a 

pilot,  in  going  up  a  harbour  took  the  ground  m  the  ordinary  course  of 
navigation,  and  afterwards,  being  moored  at  a  quay,  on  the  ebb  of  the  tide 
took  the  ground,  fell  over  on  ner  side,  and  was  injured,  and  her  cargo 
damaged :  Held,  that  this  was  not  a  stranding,  for  which  the  insurer  was 
liable.     Jlearne  v.  Edmunds 660 

INTEREST.    See  Executor,  2,  3. 

INTERPLEADER,     tke  Principal  and  Agent,  1. 

J0INTT7BE  —  In  what  currency  payable.  See  Settlement 
(Marriage),  5. 

JURISDICTION. — A  court  of  equity  will  not  interfere  in  every  case  of 
breach  of  contract,  nor  although  a  party  may  be  entitled  to  large  damages. 
Exceptions  in  case  of  specific  performance,  or  irreparable  damage. 

Courts  of  law  and  equity  can  only  enforce  the  rights  of  parties  under  Acts 
of  Parliament  by  the  application  of  their  known  rules  and  principles ;  if  they 
are  inadeciuate  to  the  purpose,  the  legislature  alone  can  supply  the  defect. 

Wcale  V.  IF.  Middlesex  Wateriuorks 183 

And  see  Magistrate,  2 ;  Practice,  15. 

JUSTICE  OF  THE  PEACE.    See  Magistrate. 

LANDLORD  AND  TENANT— 1.  Covenant— Allegation  of  inte- 
rest.— In  covenant  by  assignee  of  lessor  against  lessee  for  rent  arrear,  an 
allegation  that  the  lessor  was  possessed  for  the  remainder  of  a  term  of 
twenty-two  years,  commencing  on,  &c.  is  material  and  traversable.  Carvick 
V.  Blagrave 710 
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LANDLORD  AND  TENANT— 2.  Covenant  for  quiet  enjoyment. 
— Covenant  for  quiet  enjoyment  during  a  term,  preoeded  by  a  covenant  that 
the  lease  was  a  good  lease,  notwithst^ding  any  act  of  J.  M.,  and  followed 
by  a  covenant  for  further  assurance  by  J.  M.,  his  executors,  administrators, 
and  all  persons  whomsoever  claiming,  during  the  residue  of  the  term,  any 
estate  m  the  premises  under  him  or  them.:  Held  (Pake,  J.  diaaentienU),  that 
the  covenant  for  quiet  enjoyment  extended  only  against  the  acts  of  the 
covenantor  and  those  claiming  under  him,  and  not  against  the  acts  of  all 
the  world.    Nindy,  Marshall 610 

3.  Action    against   prior    assignee. — The  assi^ee  of  an 

assignee  of  a  lessee  of  a  term  for  years  may  maintain  an  action  upon  a 
covenant  for  ^uiet  enjoyment,  entered  into  by  the  lessee  wi^  the  first 
assignee  and  his  assigns  upon  the  assignment  of  the  term  to  him.  Lewis  v. 
Campbell 516 

4.  Covenant— Outgoing  and  incoming  tenants — Sale  of  hay. — 

A  tenant  was  bound  either  to  consume  the  hay  on  the  demised  premises,  or 
for  every  load  of  hay  removed  to  bring  two  loads  of  manure.  On  quitting 
possession  of  the  i)remises,  he  sold  part  of  a  rick  of  hay  then  left  standing 
to  a  purchaser,  without  mentioning  his  liability  to  bring  manure.  The 
incommg  tenant  refused  to  allow  the  purchaser  to  take  away  the  hay  imtil 
the  manure  was  brought.  After  an  interval  of  a  month,  during  which  time 
the  hay  had  been  considerably  damaged,  the  latter  consented  that  it  should 
be  removed ;  the  purchaser,  however,  then  refused  to  accept  or  pay  for  the 
same  :  Held,  that  although  the  bringing  on  the  manure  was  not  a  condition 
precedent  to  the  canying  off  the  hay  as  between  the  landlord  and  tenant, 
still,  that  after  the  tenant  had  quitted  possession  of  the  premises,  the  suc- 
ceeding tenant  had  a  right  to  refuse  to  permit  the  hay  to  be  removed  till 
after  the  manure  was  brought  on,  and  as  the  vendor  had  not  enabled  the 
purchaser  to  remove  the  miy  in  the  first  instance,  he  was  not  entitled  to 
recover  the  price.     Smith  v.  Chance 485 

5.  Covenant  not  to  dispose  of  straw — Straw  of  way-going 

crop. — A  tenant,  by  a  clause  in  his  lease  was  bound,  '*  at  his  removal,  to 
leave  upon  the  land  all  the  dung  and  manure  of  the  preceding  year,  the 
value  to  be  paid  by  the  succeeding  tenant,  &c. ;  and  at  no  time  to  sell  or 
give  away  any  of  the  hay  or  straw  of  the  said  farm,  which  shall  always  bo 
spent  on  the  ground."  Held,  that  the  tenant,  under  this  contract,  is  not 
entitled  to  take  away  or  sell  the  straw  of  the  last  or  way-going  crop. 

The  custom  of  the  coimtry  can  have  no  operation  where  there  is  a  contract 
with  provisions  applicable  to  the  point  in  dispute.  Duke  of  Roxhurghe  v. 
BoberUm 60 

6.  Implied  covenant  to  bum  lime. — ^Where  a  lessee  covenanted 

that  he  would  at  all  times  and  seasons  of  burning  lime  supply  the  lessor 
and  his  tenants  with  lime  at  a  stipulated  price  for  the  improvement  of 
their  lands  and  repairs  of  their  houses :  Held,  that  this  was  an  implied 
covenant  also  that  he  would  bum  lime  at  all  such  seasons,  and  that  it  was 
not  a  good  defence  to  plead  that  there  was  no  lime  burnt  on  the  premises  out 
of  which  the  lessor  could  be  supplied.     Earl  of  Shrewsbury  v.  Oould    ,     367 

7.  Liability  of  mortgagee  for  covenant  in  lease  assigned  as 

security. — When  a  pai-ty  takes  an  assignment  of  lease  by  way  of  mort- 
gage as  a  security  for  money  lent,  the  whole  interest  passes  to  him,  and  he 
oea>mes  liable  on  the  covenant  for  payment  of  rent,  though  he  has  never 
occupied,  or  become  possessed,  in  fact.     Williams  v.  Bosanquet     .         .     585 

8.   Custom  to    pay  compensation   to    outgoing   tenant. — A 

usage  for  the  landlord  to  pay  a  sum  in  compensation  to  the  out-going  tenant, 
for  labour  and  expense  bestowed  by  him  in  tilling,  fallowing,  and  manuring 
arable  and  meadow  land,  according  to  the  couise  of  good  husbandry,  the 
advantage  of  which  labour  and  expense  the  tenant  could  not  otherwise  reap, 
is  a  reasonable  usage.  And  such  practice,  being  a  mere  usage  of  the  neigh- 
bourhood, is  not  to  be  considered  as  a  custom,  strictly  speaking,  and  need 
not  be  immemorial.    Dalby  v.  Hirst 577 
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LANDLOBD  AND  TENANT— 9.  Custom  to  pay  compensa- 
tion to  outgoing:  tenant  —  Express  terms  of  lease  overriding: 
custom.— By  the  custom  of  the  country,  the  out-^ing  tenant  was  en- 
titled to  an  allowance  for  foldage  from'  tiie  in-oommg  tenant.  Where  a 
lease,  however,  specified  certain  payments  to  be  made  by  the  in-coming  to 
the  out-going  tenant,  at  the  time  of  quitting  the  premises,  among  wmch 
there  was  not  included  any  payment  for  foldage :  Held,  that  the  terms  of 
the  lease  excluded  the  custom,  and  that  the  out-going  tenant  was  not  entitled 
to  any  allowance  in  respect  of  foldage.     Webb  y.  Plummer    .        .        .    479 

10.  Deduction  of  land-tax. — ^An  allegation  of  payment  of  land-tax 

and  paving-ratee  due  for  any  period  preceding  the  current  year  is  no  plea  in 
bar  to  an  avowry  for  rent  arrear. 

If  the  land-tax  and  paving-rates  are  not  deducted  (as  they  ought  to  be) 
from  the  rent  of  the  current  year,  they  cannot  be  deducted,  nor  can  the 
amount  of  them  be  recovered  back  from  the  landlord  in  any  subsequent 
year.     Atidrew  v.  Hancock d69 

11.  Disclaimer  of  landlord's  title— Payment  of  rent  to  third 

person. — ^The  mere  payment  by  the  tenant  to  a  third  person  of  the  rent 
reserved  by  his  lease  does  not  amount  to  a  disclaimer  of  the  title  of  the  land- 
lord, so  as  to  operate  as  a  forfeiture  of  the  lease.   Doe  d.  Dillon  v.  Parker    827 

12.  Distress  for  rent. — ^A  landlord  cannot  distrain  for  rent  trees 

growing  in  a  nursery-ground.     Clark  v.  Calvert   .....     528 

13.  If  a  landlord,  who  has  distrained  for  rent,  does  not  sell 

within  the  five  days  by  arrangement  between  him  and  the  tenant,  that  is  no 
proof  2>er  «€  of  collusion.     Harrison  x,  Barry 781 

14.  Notice  to  quit. — A  tenant  disclaiming  the  title  of  hia  landlord 

is  not  entitled  to  a  notice  to  quit.     Doe  d.  Jefferies  v.  WhiUick      .        .     828 

15.  Notice  of  partition. — A.  and  B.,  tenants  in  common, 

having  agreed  to  divide  their  property,  and  that  Blackacre  should  belong  to  A. ; 
the  occupier  of  Blackacre,  who,  after  this  agpreement,  had  paid  his  whole  rent 
to  A.,  cannot,  in  an  c jectment  brought  agamst  him  by  A.,  object  that  the  par- 
tition deed  between  A.  and  B.  is  not  executed.    Doe  d.  Prichitt  v.  Mitchell    567 

16.  Judgment  prior  to  tenancy. — Where  a  tenant  had  come 

into  pos»e88ion  of  the  premises  in  1816,  and  the  lessor  of  the  plaintiff  claimed 
under  a  writ  of  elegit,  and  inquisition  thereon,  issued  in  1818,  but  founded 
on  a  judgment  recovered  prior  to  1816:  Held,  that  no  notice  to  quit  was 
necessary.     Doe  d.  Putland  v.  Hilder 488 

17.  Presumption  of  surrender  of  term. — A  term  of  years  was 

created  in  1762,  and  assigned  over  to  a  trustee  in  1779,  to  attend  the  inherit- 
ance. In  1814  the  owner  of  the  inheritance  executed  a  marriage  settlement; 
and  in  1816  he  conveyed  his  life  interest  in  the  estate  to  a  purchaser  as  a 
security  for  a  debt ;  but  no  assignment  of  the  term  or  delivery  of  the  deeds 
relating  to  it  took  place  on  either  occasion.  In  1819  an  actual  assignment 
of  the  term  was  made  by  the  administrator  of  the  trustee  in  1779,  to  a  new 
trustee  for  the  purchaser  in  1816 :  Held,  that  under  these  circumstances,  on 
an  ejectment  brought  by  a  prior  incumbrancer,  against  the  purchaser,  the 
jury  were  warranted  in  presuming  that  the  term  had,  previously  to  1819, 
been  surrendered.    Doe  d.  Putland  v.  Hilder 488 

[And  see  Doe  d.  Burdett  v.  Wright,  461.] 

18.  Sale  by  landlord  of  part  of  demised  property — Consent  of 

tenant. — Landlord  contracting  to  sell  part  of  the  demised  estate,  with  an 
apportionment  of  a  specific  amount,  part  of  the  rent  reserved  for  the  whole 
estate,  can  make  a  good  title  to  it  witnout  the  consent  of  the  tenant.  Walter 
V.  Maunde 141 

19.  Payment  of  rent  as  evidence  of  title.    See  Evidence,  4. 

20.  Tenant's   neglect   to    give   landlord   notice    of  writ  of 

ejectment.    See  lyectment,  2. 

And  see  Mine,  2 ;    Power,  4 ;  Evidence,  5. 
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LEGACY  DUTY— Bequest  of  personal  property  in  India. — ^The 
legacy  duty  on  bequests  of  personal  property  in  India,  by  will  there,  and 
a£mnistiution  granted  under  it  there,  is  pa^rable,  if  it  be  remitted  to 
Eng[land,  and  applied  by  another  administrator  in  Scotland,  under  adminis- 
tration granted  m  England.    Attorney- Oeneral  y.  Beatson     .        .        .770 

And  eee  Executor,  4. 

LIBEL.    See  Magistrate,  3. 

LIMITATION — 1 .  Of  personal  property. — A  limitation  in  a  deed  of 
personal  property  to  the  executors,  administrators,  and  assigns  of  A.,  after 
the  death  of  B.  and  0.,  does  not  fail  by  the  death  of  B.  and  C.  in  the  life- 
time of  A.     Horseman  y.  Abbey 188 

2.  Words  of,  in  deed.     See  Deed,  2. 

LXnOTACY — Lunatic  mortgag«ee— Beconveyance  of  estate  to  mort- 
gagor— Costs  of  committee.— The  costs  of  the  committee  of  a  limatic 
mortgagee  requisite  to  enable  him  to  reconvey  to  the  mortgagor  under  the 
stat.  4  &eo.  II.  c.  10,  including  the  costs  of  the  reference,  are  to  be  paid  out 
of  the  lunatic's  estate,  whether  the  application  be  made  by  the  mortgagor, 
or  by  the  committee,  which  is  the  usual  course. 

If  the  mortgagor  be  ready  to  pay,  the  committee  of  a  lunatic  mortgagee 
should  apply  for  a  reference  under  the  statute,  and  it  seems  he  would  not  be 
allowed  to  bring  an  action.    Ex  parte  Richards 166 

HAGISTBATE — 1.  Action  against. — In  an  action  against  a  magis- 
trate, a  conviction  by  him,  if  no  defect  appear  on  the  face  of  it,  is  conclusive 
evidence  of  the  facts  contained  in  it.    Brittain  v.  Kinnaird  .        .        .    680 

2.  Jurisdiction. — The  15  Geo.  II.  c.  24,  is  a  declaratory  Act,  and 

should  have  a  liberal  construction.  Therefore,  where  justices  of  a  borough, 
contributory  to  the  county  rate,  have  committed  prisoners  to  the  county 
house  of  correction  for  offences  cognisable  within  the  county,  the  justices,  at 
their  Borough  Sessions,  have  a  right  to  order  such  prisoners  to  be  brought 
before  them  for  trial  there.  Queer e^  also,  where  a  county  magistrate,  havmg 
<X)ncurrent  jurisdiction,  has  committed  a  prisoner  for  an  offence  within  the 
borough,  whether  the  Borough  Sessions  have  not  the  same  power  of  ordering 
fiuch  prisoner  to  be  brought  before  them  for  trial.     R,  v.  Amos     .        .     386 

3.  A  justice  of  the  peace  has  authority  to  issue  a  warrant  for 

the  arrest  and  for  the  commitment  of  a  person  charged  with  having  published 
a  libel.     Butty,  Conant 716 

4.  Right  of  access  to  prisoner.     See  Prisoner. 

SEANDAMUS — To  examine  witnesses.     See  Evidence,  12. 
And  see  Burial ;  Company. 

MANOB — Custom  to  steward  to  prepare  surrenders. — It  is  a  good 
custom  in  a  manor  that  the  steward  or  his  deputy  should  have  the  sole  right 
of  preparing  all  the  surrenders  of  copyhold  tenements  within  the  manor. 

R.  y.  Rigge 394 

And  see  Evidence,  2,  4. 

MABBIAGE— Of  British  subjects  in  India.— A  marriage,  celebrated 
at  Madras  by  a  Boman  Catholic  priest  between  two  British  subjects,  Protes- 
tants, there  resident,  without  the  licence  of  the  Governor,  which  it  had  been 
the  uniform  custom  to  obtain  for  such  marriages,  is  valid.  Lautour  v. 
Teesdale 566 

KASTEB  AND  SERVANT— Enticing  away  servant — Measure  of 
•damages. — In  an  action  on  the  case,  for  enticing  away  the  plaintiff's 
servants,  the  measure  of  damages  is  not  to  be  ascertained  at  t^e  actual  loss 
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he  Bustained  at  the  time,  but  for  the  injury  done  by  causing  them  to  leave 
hia  employment.    Gunter  y.  Aatirr 733 

MIKE — 1.  Appointment  of  receiver. — A  receiver  appointed  of  mines, 
in  which  several  persons  were  interested,  the  concern,  from  the  nature  of  the 
subject,  being  a  species  of  trade,  and  not  a  mere  tenancy  in  common  in  land. 
Jejicrt/B  V.  Smith 176 

2.  Licence  to  dig  for  minerals. — The  owner  of  the  fee  gfi-anted  to 

A.,  his  partners,  fellow-adventurers,  &c,  free  liberty  to  dig  fortm  and  all. 
other  metals,  throughout  certain  lands  therein  described,  and  to  raise,  make 
merchantable,  and  dispose  of  the  same  to  their  own  use ;  and  to  make  adits, 
&e.  necessary  for  the  exercise  of  that  liberty,  together  with  the  use  of  all 
waters  and  watercourses,  excepting  to  the  grantor  liberty  for  driving  any 
new  adit  within  the  lands  thereby  granted,  and  to  convey  any  watercourse 
over  the  premises  granted,  habendum  for  twenty-one  years,  covenant  by  the 
grantee  to  pay  one-eighth  share  of  all  ore  to  the  grantor,  and  all  rates,  taxes, 
&c.,  and  to  work  effectually  the  mines  during  the  term ;  and  then,  in  failure 
of  the  performance  of  any  of  the  covenants,  a  right  of  re-entry  was  reserved 
to  the  grantor :  Held,  that  this  deed  did  not  amount  to  a  lease,  but  contained 
a  more  licence  to  dig  and  search  for  minerals,  and  that  the  grantee  could  not 
maintain  an  ejectment  for  mines  l}dng  within  the  limits  of  the  set,  but  not 
connected  with  the  workings  of  the  grantee.  Doe  d.  Hanley  v.  Wood  .  469 
And  see  lyectment,  2  ;  Evidence,  2. 

MORTGAGE — 1.  Principle  on  which  mortgagee  of  a  West  India  estate  is 
allowed  to  stipulate  for  the  consignmente.     Bun  bury  v.  Winter    .        .159 

2.  Ii^unction   to  restrain   mortgagor   from    cutting   timber 

and  underwood. — ^A  mortgagee  is  entitled  to  an  injunction  to  restrain  a 
mortgagor  in  possession  from  cutting  down  timber,  if  the  land  without  it  is 
a  scanty  secunty. 

It  may  be  extended  to  cutting  down  underwood  contrary  to  the  usual 
course  of  husbandry,  but  not  to  underwood  generally,  although  the  mort- 
gagor is  insolvent.     Humphreys  v.  Harrison 238 

3.  First  mortgagee  in  possession — ^Appointment  of  receiver. 

— When  a  first  mortgagee  is  in  possession,  a  receiver  will  not  be  appointed 
against  him,  excent  on  his  admission  that  he  has  been  paid  off,  or  his  refusal 
to  accept  what  is  due  to  him.  Mismanagement  of  the  estates,  and  misappli- 
cation of  the  rents,  and  collusion  with  the  mortgagor,  are  not  groimds  for  a 
motion  before  answer,  to  take  the  possession  from  him. 

When  the  firs^t  mortgagee  is  not  in  possession,  a  receiver  may  be  appointed 
at  the  suit  of  a  subsequent  incumbrancer;  without  prejudice  to  the  first 
mortgagee's  taking  possession.    Bemey  v.  Seivell 265 

4.  Resisting  suit  for  redemption — Previous  decree  of  fore- 
closure— Collusion — Costs. — A  mortgagee  resisting  the  right  to  redemp- 
tion, on  the  ground  of  a  decree  of  foreclosure,  (which  was  collusively 
obtained),  decreed  to  pay  so  much  of  the  coste  as  was  occasioned  by  his 
renistance.     Harvey  v.  Tebbutt 145 

5.  Liability  of  mortgagee  for  covenant  in  lease  assigned  as 

security.    See  Landlord  and  Tenant,  7. 

6.  Reconveyance  by  committee  of  lunatic  mortgagee — Costs. 

Ser  Lunacy. 

And  see  Donatio  mortis  causft ;  Fixture ;  Principal  and  Surety,  3. 

MOBTKAIN.    See  Charity;  WiU,  6,  7. 

NE  EXEAT  BEG-NO— Issue  of  writ  against  foreigner  on  tem- 
porary visit — Sworn  statement  as  to  balance  of  account. — A  writ  of 
Ne  eseiit  regno  granted  at  the  suit  of  an  English  subject  against  a  native  of 
Russia,  generally  resident  and  carrying  on  business  in  partnership  at  St. 
Petei-sburg,  and  in  this  country  only  for  a  temporary  purpose,  upon  a 
Lul:ince  of  account  in  respect  of  goods  consigned  to  him  and  his  partner. 
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The  writ  will  issue  on  a  balance  of  account  sworn  by  the  deponent  to  be 
due,  to  the  best  of  his  belief ;  but  if  the  account  appears  to  comprise  un- 
ascertained sums,  the  writ  will  not  be  granted. 

The  Court  will  always  hear  a  defendant  moving  to  discharge  the  writ ;  but 
it  will  only  enquire  whether  there  is  reasonable  ground  to  suppose  that  the 
plaintiff  will  succeed  in  the  suit. 

Exemption  from  arrest  for  a  debt  of  the  same  nature  by  the  laws  of 
Russia  U  not  a  sufficient  ground  for  discharging  the  writ,  where  one  of  the 
parties  is  an  Englishman,  and  was  resident  in  this  country.     Flack  y.  Holm 

202 

NEGLIGENCE.     See  Bailment. 

PARTITION. — It  is  essential  to  partition  to  have  the  legal  title  before 
the  Court.     Miller  v.  Warmington 217 

And  see  Landlord  and  Tenant,  15. 

PABTNEBSHIP — 1.  Admissions  of  partner  as  evidence  against 
firm. — In  an  action  against  partners  on  a  bill  accepted  by  one  in  the  name 
of  the  fii-m,  the  admissions  in  that  partner's  answer  filed  to  a  bill  in  equity 
against  him  are  not  admissible  in  evidence  against  the  rest.    Booth  v.  Quin 

744 

2.  Bankruptcy  of  partner — ^Account  as  between  assignee  and 

continuing  partners— Distinction  between  stock  in  trade  and 
capital. — Upon  an  exception  to  a  Master's  report,  stating  the  capital  and 
stock  in  trade  of  a  partnership  to  consist,  at  the  time  of  the  bankruptcy  of 
one  of  the  partners,  of  the  estimated  value  of  the  dead  stock  employed  in 
it,  it  was  referred  back  to  the  Master,  to  state  what  was  the  amount  of  the 
capital,  and  also  of  the  stock  in  trade  at  that  time,  in  order  to  adjust  the 
amount  of  subsequent  profits  to  which  the  assignees  of  the  bankrupt  partner 
were  to  be  entitlad,  as  against  the  other  partners,  who  had  continued  to  trade 
with  the  partnership  property  after  the  oankruptcy. 

Distinction  between  capital  and  stock  in  trade  with  reference  to  the  rights 
of  retiring  and  continuing  partners.     Craws  hay  v.  Colli  na     .         .         .168 

3.  False  representations  of  partner. — A.  employed  B.  and  C, 

who  were  partners  as  wine  and  spirit  merchants,  to  purchase  wine  and  sell 
the  same  upon  commission.  C,  the  managing  partner,  represented  that  he 
had  made  the  purchases,  and  that  he  had  sold  a  part  of  tne  wines  so  pur- 
chased at  a  profit;  the  proceeds  of  such  supposed  sales  he  paid  to  A.,  and 
rendered  accounts,  in  which  he  stated  the  purchases  to  have  been  made  at  a 
certain  rate  per  pipe.  In  fact,  C.  had  neither  bought  nor  sold  any  wine. 
The  transactions  were  wholly  fictitious,  but  B.  was  ignorant  of  that.  Upon 
the  whole  account  a  larger  sum  had  been  repaid  to  A.,  as  the  proceeds  of 
that  part  of  the  wine  aSeged  to  be  resold,  than  he  had  advanced ;  but  the 
other  part  of  the  wine,  which  C.  represented  as  having  been  purchased  was 
unaccounted  for :  Held,  that  B.  was  liable  for  the  faJse  representations  of 
his  partner ;  and  that  A.  was  entitled  to  retain  the  money  that  had  been  paid 
to  him  upon  these  fictitious  transactions,  as  if  they  were  real.  Jiapp  v. 
Latham 495 

4.  Dissolution — ^Appointment  of  receiver. — The  Court  wiU  not, 

upon  motion  appoint  a  receiver  of  a  partnership,  unless  it  appears  that  the 
plaintiff  will  be  entitled  to  a  dissolution  at  the  nearing.  Goodman  v.  Whit- 
comb 244 

5.  Notice  of  dissolution.  — A  finn  may  protect  itself  from  liability 

to  pay  bills  accepted  by  one  partner  in  the  name  of  the  firm,  by  notice  by 
public  advertisement  in  newspapers,  proved  to  have  been  received  by  the 
payee  and  indorsees,  that  the  partnership  is  dissolved,  although  the  dis- 
solution has  not  a{)peared  in  the  Gazette ;  and  although  the  nartnershi|)  is 
for  a  stipulated  continuing  term,  dissoluble  only  on  certain  conditions,  which 
have  not  been  performed.    Booth  v.  Quin 744 
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PABTKEBSHIP — 6.  Bridence  of— Manag^er  paid  by  salary  and 
share  of  profits. — The  manager  of  a  partnership  concern,  haying  a  salary, 
with  a  share  of  the  profits  according  to  a  proportion  of  capital  and  stock 
not  advanced  by  him,  but  assigned  by  way  of  nominal  interest  (for  the 
purpose  of  creating  an  addition  to  his  salary,  depending  upon  the  contingency 
of  the  success  which  mi^ht  be  consequent  upon  his  skill  and  indust^,)  is 
not  a  partner  subject  to  loss  in  account  with  the  other  partners. 

In  such  a  case  the  manager  is  not  liable  for  loss,  although  it  is  expressed 
in  the  articles  of  partnership  that  the  partners  (not  excepting  the  maDager,) 
are  to  be  **  subject  to  profit  and  loss,"  and  although  the  manager  signed  the 
partnership  books,  joined  in  securities  given  by  the  partnership,  and  in  most 
other  partnership  acts,  including  the  advertisement  for  a  dissolution; 
because  it  appeared,  from  the  general  tenour  of  the  contract  and  from  the 
transactions  between  the  pai-ties  and  the  conduct  of  the  other  partners,  that 
the  provision  as  to  profit  and  loss  was  not  intended  to  apply  to  the  manager. 

A  partner  may  be  liable  for  loss  as  to  the  creditors  of  the  partnership,  and 
not  so  as  to  his  co-partners.     Oeddes  v.  Wallace 66 

7.  Virtual  supersession  of  provisions  in  articles  by  subse- 
quent acts  of  parties. — The  most  positive  expressions  as  to  liability  to 
loss,  in  articles  of  co-partnership,  may  be  controlled  and  superseded  by 
transactions  between  the  parties,  the  conduct  of  the  co-partners,  and  the 
special  circumstances  of  the  case,  including  non-claim,  and  inconsistent 
representations  during  a  protracted  litigation,  which  furnished  occasion  to 
make  the  claim  if  the  right  existed.     Ibid, 

8.  Payment  into   Court    of  partnership  money  improperly 

received  by  partner. — Order  for  a  partner  to  pay  into  Court  partnership 
money  received  by  him  contrary  to  good  faith ;  but  in  general,  a  partner 
insisting  that  the  balance  of  the  account  is  in  his  favour,  is  not  obhged  to 
bring  into  Court  what  is  in  his  hands,  unless  the  other  partners  do  the  same. 
Foster  V.  Donald 157 

9.  Pledge  of  partnership  property. — ^A  pledge  by  one  partner  of 

partnership  property  will  bind  his  co-partners,  although  the  pledge  is  made 
without  their  privity  and  consent,  provided  the  pledgee  had  no  notice  that 
the  property  was  jomt  property,  and  there  be  no  fraud  in  the  transaction. 
Baba  v.  Ryland,  806 ;  Tiipper  v.  Haythorne 808  ». 

And  Bee  Bankruptcy,  3 ;  Arbitration,  8 ;  Executor,  3. 

PBEB,  answer  of,  upon  protestation  of  honour.    Set  Evidence,  7. 

PLEADING— Plea  in  bar  to  action  of  debt.    See  Bankruptcy,  2. 
And  see  Action,  2  ;  Landlord  and  Tenant,  1. 

POSSESSION,  of  cestui  que  trust.     See  Trust,  2. 

POWEB—l.  Execution — General  bequest  in  will  not  referring  to 
fund. — A  testator  having  a  general  power  over  a  sum  in  the  funds,  limited  in 
default  of  appointment  to  his  children,  and  having  no  other  funded  property, 
bequeaths  all  his  personal  estate,  "  consisting  of  money  invested  m  any  of 
the  public  funds,  household  furniture,  &c."  ^  This  is  not  an  execution  of  the 
power.  The  circumstance  of  his  having  no  other  funded  property  is  not 
to  be  adverted  to,  on  the  question,  whether  he  was  or  was  not  executing 
the  power. 

To  execute  a  power  over  personal  estate  it  is  not  necessary  to  refer  to  it, 
but  there  must  be  very  clear  internal  evidence  of  the  intention.  Webb  v. 
HmnoT 180 

2.  Extinguishment  of. — A  power  of  appointment  in  a  grantee  for 

life,  though  in  favour  of  particular  objects,  is  extinguished  by  a  recovery. 
Smithy.  Death 314 


VOL.  XXI.]  INDEX.  *  851 

POWER — 3.  To  be  exercised  during:  coverture — ^Bestriction  to 
particular  coverture. — ^A  trust  term,  created  by  a  marriage  settlement,  to 
raise  a  sum  of  money  on  the  decease  of  the  survivor  of  the  husband  and  wife 
in  case  there  should  be  no  issue  of  the  marriage  living  at  her  death,  and  to  be 
paid  as  the  wife,  at  any  time  or  times  during  her  coverture,  should  appoint 
or  devise.  The  power  cannot  be  exercised  during  widowhood  or  second 
marriage.     Horseman  v.  AhUy 188 

4.  Of  leasing — Execution  of. — Under  a  power  to  trustees  "to 

lease  premises  for  a  term  not  exceeding  twenty-one  years,  and  determinable 
as  a  former  term  of  ninety-nine  years  was  determinable,  as  they  should 
think  proper : "  Held,  that  such  a  power  authorized  only  a  lease  in  posses- 
sion, and  not  in  futuro;  and  as  the  trustees  had  let  the  premises  for  ten 
years,  determinable  as  in  the  ori^nal  lease,  and  afterwards  re-let  them  for 
the  term  of  eleven  years  before  the  expiration  of  the  ten  years'  lease,  that 
the  second  lease  was  void,  and  a  bad  execution  of  the  power.  Shaw  v. 
Summers 717 

And  see  Copyhold,  1 ;  Jointure ;  Settlement  (Marriage)  ;  Will. 

PBACTICE— 1.  Costs—Death  of  plaintiff  before  taxation— Bill  of 
revivor. — If  the  plaintiff  dies  before  the  costs  of  a  bill  dismissed  are  taxed, 
a  bill  of  revivor  by  his  representatives  for  costs  cannot  be  sustained.  Jupp 
V.    Geering 317 

2.  A  plaintiff  examining  a  defendant  as  a  witness  pays  his 

costs.     Harvey  v.  Tebhutt 145 

3.  Security  for  costs. — Security  for  costs  cannot  be  required  from 

a  foreigner  in  the  habit  of  residing  in  this  country  four  months  m  the  year. 
Durdl  V.  Matheean 615 

4.  A  British  oflBcer  serving  abroad  under  a  foreign  power,  not 

compellable  to  give  security  for  costs.     ULawler  v.  Macdonald    .        .     524 

5.  A  defendant  in  replevin  residing  out  of  the  jurisdiction  of 

the  Court,  is  liable  to  give  security  for  costs.     Selby  v.  Cruchley  .        .     699 

6.  Garnishee  order— Compulsory  payment. — ^Money  obtained  of 

garnishee,  under  a  foreign  attachment,  is  not  (unless  execution  be  executed,) 
a  compulsory  payment,  so  as  to  effect  a  discharge  of  a  debt  due  from 
the  garnishee  to  the  defendant  in  the  Lord  Mayor's  Court. 

Semble,  that  entering  a  stmi  to  the  credit  of  a  party  in  a  merchant's  books 
is  not  payment,  unless  under  an  express  assent  that  such  entry  shall  stand 
for  payment.     Wetter  v.  liucker 690 

7.  Motion  to  enforce  private  arrangement  for  compromise 

of  action. — Terms  of  compromise  of  a  suit  and  an  action,  agreed  upon  out 
of  Court,  and  afterwards  disregarded,  cannot  be  enforced  on  a  motion  in  the 
suit.     Forsyth  v.  Manton 283 

8.  New  trial. — In  a  cause  concerning  rights  of  chace,  involving 

documentary  evidence  of  great  length  and  antiquity,  together  with  much 
oral  testimony,  the  Court  would  not  grant  a  trial  at  bar,  a  new  trial  having 
recently  been  refused  in  K.  B.,  where  another  defendant,  who  had  contested 
the  same  rights,  had  obtained  a  verdict.'    Lord  Rivers  v.  Pratt     .        .     595 

9. Fresh  evidence.— The  Court  will  grant  a  new  trial  of  an 

ejectment,  where  a  verdict  has  been  found  for  the  defendant,  and  where  the 
lessors  of  the  plaintiff  have,  since  the  trial,  discovered  that  they  had  con- 
clusive evidence  of  a  material  fact  which  they  failed  to  prove  at  the  trial.  But 
they  will  only  do  so  on  terms  of  the  costs  of  the  former  trial,  and  the  appli- 
cation for  the  new  trial  being  first  paid.     Weak  d.  Burye  v.  Callaway   .     780 

10.  The  jury  having  found  a  verdict  for  the  defendant  under 

circumstances  affording  ground  for  the  objections  so  overruled  in  this  case, 
the  Court  ordered  a  new  trial.    Harrison  v.  Barry        .        .        .        .781 
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PBACTICE— 11.  Parties  to  action.— A  bankrupt  mortgagee  shonld 
not  be  made  defendant  to  a  suit  for  purchase.    Lloyd  y.  Lander  .     292 

12.  Parties  to  suit  concerning  public  rights. — A  person  having 

a  common  right  against  many  other  persons,  may  file  a  bill  against  some  of 
them,  and  if  the  ri^ht  is  fairly  established,  the  Court  will  carry  the  decree 
into  execution,  against  other  persons,  not  parties  to  the  suit.  Weale  y.  West 
Middlesex  Waterworks    . 183 

13.  Production  of  documents. — Beference  to  a  deed  in  the  answer 

does  not  necessarily  entitle  the  plaintiff  to  its  production.  Sampson  y. 
Swtttcnham 268 

14.  Release  by  one  plaintifT.— If  one  of  two  plaintiffs  release  a 

defendant  after  action  Drought,  without  the  consent  of  the  other,  the  Court 
will  not  set  aside  such  release  iinless  fraud  be  clearly  established.  Arion  y. 
Booth 740 

15.  Proceedings  in  England  and  Scotland — Staying  Scottiah 

proceedings. — Proceedings  in  Scotland,  which  would  haye  been  sustained 
by  injunction  if  prosecuted  in  an  action  in  England,  may  be  so  restrained  if 
the  Court  has  jurisdiction  in  person  oyer  the  plaintiff  who  is  prosecuting 
the  ScottLsh  le^lation,  but  the  Court  imposes  such  terms  as  may  be  proper 
for  the  protection  of  the  persons  enjoinea.    Bushhy  y.  Munday    .        .     294 

16.  Interpleader.    5ee  Principal  and  Agent,  1. 

17.  Plea  in  bar  to  action.    See  Action,  2. 

18.  Production  of  documents.    See  Evidence,  5,  8. 

PRINCIPAL  AND  AGENT— 1.  Receipt  of  money  bv  agent— 
Notice  of  claim  by  third  person— Interpleader. — On  a  bill  of  inter- 
pleader :  Held,  that  an  agent  to  reoeiye  particular  monies,  is  bound  to  pay 
the  same  oyer  to  his  principal,  notwithstanding  the  claims  of  third  persons. 
Nicholson  y.  Knowles 276 

2.  Liability  of  agent  for  trust  money  paid   to  his  private 

banking  account.     Massty  y.  Banner IdO 

PRINCIPAL  AND  SX7RETT— 1.  Consideration— Forbearance  to 

sue — Statute  of  Frauds. — ^A.  had  wrongiully  and  without  the  licence  of 
B.  ridden  his  horse,  and  thereby  caused  its  death :  Held,  that  a  promise  by 
a  third  person  to  pay  the  damage  thereby  sustained,  in  consideration  that 
B.  would  not  bring  any  action  against  A.,  is  a  collateral  promise  within  the 
Statute  of  Frauds,  and  must  be  in  writing.     Kirkham  y.  Matter  .    416 

2.  Staying  proceedings  against  surety. — ^Where  the  defendant 

in  an  action  of  repleym  entered  into  an  agreement  with  the  plaintiff  to  refer 
to  arbitration  a  prior  action  of  repleyin  between  them,  and  then  entered  and 
standing  for  trial  at  the  assizes,  and  also  other  matters  in  dispute  between 
them,  but  not  the  second  replevin  suit ;  and  that  all  proceedings  should  be 
stayed  till  the  award  should  be  made,  which  was  to  be  published  by  a  future 
certain  time,  afterwards  further  enlarged  by  the  plamtiff  and  defendant, 
without  the  concurrence  or  privity  of  the  surety  in  the  replevin  bond, 
whereby  the  suit  was  delayed,  and  the  suiety  placed  in  a  position  which 
might  have  been  prejudicial  to  him:  lield,  to  affect  the  conscience  of 
the  defendant  in  equity;  and  the  Court  granted  a  peipetual  injunction 
to  restrain  him  from  proceeding  against  the  surety,  on  an  assignment 
of  the  repleyin  bond,  obtained  upon  a  return  of  eloignment.  Bowmaker  y. 
Moore 758 

3.  Stipulations  for  additional  security  of  surety  embodied 

in  deed. — An  intending  surety  who  is  taking  a  mortgage  from  the  principal 
debtor  to  coyer  his  liabiBty,  may  stipulate  for  an  additional  adyantage  out  of 
the  mortgaged  property  to  be  secured  by  a  covenant  contained  in  the  mort- 
gage deed.    Bunhury  v.  Winter 159 
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PBISOXEB — ^Bight  of  access  to  state  prisoners. — Semhlt,  that  not- 
withstanding the  stat.  31  Geo.  III.  c.  46,  s.  o,  a  secretary  of  state  has  the 
power  of  preventing  those  magistrates  who  are  not  visiting  magistrates  from 
having  access  to  state  prisoners.     Bex  v.  EasUtaff         .        .         .        .810 
And  see  Magistrate,  2. 

QUO  W A  KTl A  y TO— Motives  of  relator. — It  is  in  the  discretion  of 
the  Court  to  grant  a  quo  warranto  information  or  not :  and  under  circum- 
stances tending  to  throw  suspicion  on  the  motives  of  the  relator,  the  Court 
will  not  grant  such  application  where  the  consequence  will  be  to  dissolve  a 
corporation,     i?.  v.  Trevenen 3ft4 

RAILWAY.     See  Company. 

BECEIVEB,  appointment  of.    See  Mine,  1 ;  Mortgage,  3. 

BrVEB — Rights  of  riparian  proprietor. — In  a  public  navigable  river, 
twenty  years*  possession  of  the  water  at  a  given  level,  &c.  is  not  conclusive 
as  to  the  right.     Vooght  v.  Winch 446 

SCOTLAND,  Church  of.    See  Church. 

SECUBITT  FOB  COSTS.    See  Practice,  3—5. 

SETTLEMENT  (MABBLAQE)— 1.  Construction. — A  settlement  made 
on  the  marriage  of  H.  W.  with  A.  D.  (after  giving  the  husband  and  wife 
respectively  estates  for  life,  with  a  power  of  appointing  by  deed  or  will 
jointly,  during  the  coverture,  and  in  default  of  sucn  appointment,  separately, 
after  the  death  of  either,)  contained  a  limitation  in  default  of  anv  such  ap- 
pointment in  favour  of  the  child  and  children  of  the  marriage,  both  sons  and 
daughters  equally,  paii;  and  share  alike,  if  more  than  one,  as  tenants  in 
common  and  not  as  joint  tenants,  and  of  the  heirs  of  the  body  and  bodies  of 
such  child  and  children  lawfidly  issuing ;  **  and  in  case  there  shall  be  more 
children  than  one  of  the  said  intended  marriage,  and  any  such  child  or 
children  shall  happen  to  die  under  the  age  of  twenty-one  years,  without 
issue  of  his  or  their  body  or  bodies  lawfully  issuing,  then,"  to  the  use  of  the 
survivors,  and  in  case  there  should  be  but  one  child  only  of  the  maiTiage,  or 
one  only  surviving  child,  then  to  the  use  of  such  surviving  child  in  tail,  and 
in  case  there  should  bo  issue  who  should  all  die  without  issue  under  the  age 
of  twenty-one  years,  then  to  the  heirs  and  assigns  of  the  survivor  of  H.  W. 
and  A.  1).  in  fee.  H.  W.  died  intestate,  leaving  his  widow,  A.  D.,  and  two 
children,  J.  and  A.  The  widow  made  her  will,  devising  the  property  over, 
only  in  case  of  the  death  of  both  children  without  issue,  before  twenty-one, 
and  died,  leaving  the  two  children,  J.  and  A.,  who  both  attained  the  age  of 
twenty- one  years.  A.  married  T.  W.  J.  died  shortly  after,  having  made 
his  will,  by  which  he  gave  all  his  real  estates  in  the  county  of  K.  or  else- 
where, to  his  sister  A.,  the  wife  of  T.  W.,  in  fee:  Held,  that  A.,  who  was 
already  tenant  in  tail  of  one  moiety  of  the  lands  comprised  in  the  marriage 
settlement,  became,  as  the  heir  at  law  of  J.  W.,  tenant  in  fee  of  the  other 
moiety.     Levin  v.  Weatherall 669 

2.  Presumption  in  favour  of  children. — Where  a  settlement 

makes  the  right  of  a  child  to  a  provision  clearly  depend  upon  its  surviving 

both  parents,  the  intention  must  prevail;  but  where  the  expressions  are 

ambiguous,  the  presimiption  is  in  favour  of  the  child.  Perfect  v.  Lord  Curzon 

^  331 

3.  Cross-remainders. — A.,  bv  marriage  settlement,  conveyed 

certain  estates  to  trustees  with  remainder  to  nis  children  of  the  marriage,  share 
and  share  alike,  as  tenants  in  common ;  and  for  default  of  such  issue,  and  if 
any  of  such  children,  there  being  more  than  one,  shall  happen  to  die  without 
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issue  before  tweaty-one,  that  in  everj'  sucli  case,  the  share  of  such  child 
should  go  to  the  survivors,  as  tonuiit:^  in  common ;  and  in  case  all  such 
children  should  die  without  issue,  then  to  the  use  of  the  settlor  in  fee:  Held, 
that  there  were  no  cross-roniuinders  be»tween  the  childi-en  of  the  marriage, 
except  in  the  civse  of  a  child  having  died  without  issue,  and  under  twenty- 
one.  And  that  one  of  the  children  having  died  without  issue,  but  after 
twenty-one,  that  his  share  vested  in  the  settlor,  and  not  in  the  survivor. 
Meyrick  v.  Whishaw 501 

SETTLEMENT    (MABBIAGE)— 4.  "  Heirs-female.;'— Under 

a  marriagt*- contract  executed  in  173j,  lands  subject  to  the  limitations  of  an 
entail,  made  in  1708,  are  resigned  by  the  husband,  being  heir  in  possession, 
and  destined  upon  new  infeftinont  to  the  husband,  •' and  the  heirs-male  of 
the  marriage,  which  failing,  to  the  heirs-male  of  the  body  of  the  husband  in 
any  future  marriage ;  which  failing,  to  the  heirs- female  of  the  said  spouses, 
and  the  heirs-  male  to  be  procreated  of  their  bodies,  the  eldest  dau^ter  or 
heir-female,  and  the  heirs- male  descending  of  her,  always  excludmg  the 
rest,  and  proceeding  without  division.*' 

Held,  that  the  characttT  of  heir- female  of  the  marriage  was  sustained  by 
the  daughter  of  a  daughter  who  predeceased  the  husband;  but  that  the 
provision  was  discharged  by  the  deed  of  the  daughter,  although  she  never 
acquired  the  character  of  '*  heir*'  in  the  strict  sense  of  the  word.  Majendie 
v.  CarrtUhere 125 

5. In  what  currency  jointure  is  payable. — Power  in  a  mar- 
riage settlement  made  in  England,  the  parties  being  domiciled  and  resident  in 
England,  to  grant  to  a  wife  any  annual  sum  of  money,  or  yearly  rent-charge 
to  be  tax-free,  and  without  any  deduction,  and  to  be  issuing  out  of  and 
chargeable  upon  lands  in  Ireland,  so  that  such  rent-charge  do  not  exceed,  in 
the  whole,  the  yearly  sum  of  3,000/.  of  lawful  money  of  Great  Britain: 
Held,  that  a  rent-charge  appointed  under  this  power  is  payable  in  Ireland 
in  the  cunency  of  England.  But  that  the  appointee  is  not  entitled  to  have 
the  sum  transmitted  to  England  free  of  the  charge  of  conveyance  and 
exchange  properly  so  called.  The  Irx  loci  coutracitis  and  the  law  applicable 
to  cases  of  money  charged  as  a  rent  payable  out  of  land,  where  no  provision 
as  to  the  place  of  papnent  is  made  by  the  instrument,  are  inapplicable  to  a 
cii^e  where  the  insti-ument  itself  furnishes  the  means  of  interpretation. 

Lansdowne  v.  iMusdotrnc 43 

A  nd  see  Power. 

SEPARATION  DEED.     See  Husband  and  Wife,  2. 

SHERIFF — 1.  Excessive  claim  for  fees. — A  sheriff  claimed  as  of  right, 
upon  a  warrant  issued  by  him,  a  larger  fee  than  he  was  entitled  to  by  law, 
and  the  solicitor  paid  it  in  ignorance  of  the  law  :  Ileld,  that  the  latter  might 
maintain  money  had  and  receivcnl  for  the  excess  paid  above  the  legal  fee,  or 
might  set  off  the  same  in  an  action  b)'^  the  shcrilf  against  him.  Ileld,  also, 
that  the  sheriff  was  not  entitled  to  more  than  a  fee  of  4^^.  upon  every  warrant 
issued  by  him.     Jhiv  v.  Pursona 404 

2.  Action  against.     See  Evidence,  1. 

SHIP  AND  SHIPPING— 1.  Charter-party— **  Full  and  complete 
cargo  *' — Cargo  equal  to  tonnage  of  ship. — By  a  charter-party  a  ship 
was  described  to  bo  of  the  burden  of  201  tons,  and  the  freighter  covenanted 
to  loiui  a  full  and  conij)lete  ciivgo :  Hold,  that  the  loading  of  goods  equal  in 
number  of  tons  to  the  tonnage  described  in  the  charter-party,  was  not  a 
peiiormance  of  this  covenant ;  but  that  the  freighter  was  bound  to  put  on 
Doai-d  as  much  goods  as  the  ship  was  capable  of  carrpng  with  safety.  Hunter 
v.  Fry 340 

2.  Charter  of  ship  for  voyage-pPossession  of  vessel- 
Owner's  lien  for  fireight. — By  charter-party,  it  was  covenanted  that  the 
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owner  should  receive  on  board,  in  L.,  all  such  p^oods  as  the  freighter  thought 
fit  to  load,  and  should  proceed  therewith  to  M.,  and  there,  after  delivering 
her  outward  cargo,  receive  from  the  freighter's  agents  a  homeward  cargo, 
and  deliver  the  same  in  L. ;  and  that  all  the  cabins  but  one,  which  was  re- 
served for  the  use  of  the  captain,  should  be  at  the  disposal  of  the  freighter, 
who  was  to  appoint  a  supercargo  tu  superintend  tlie  .stowage  of  the  goods. 
Freight  to  be  paid  at  so  much  per  ton  on  the  re^rister  tonnage  of  the  ship. 
The  captain  and  crew  were  employed  and  paid  by  the  owner :  Held,  that 
there  being  no  express  words  of  demise  of  the  ship  itself  in  the  charter- 
party,  the  freighter  did  not  thereby  become  the  owner  for  the  voyage ;  but 
that  the  possession  continued  in  the  owner,  and  that  he,  therefore,  hwi  a  lien 
upon  the  cargo  for  his  freight.  Saville  v.  Campion  ....  376 
Aiui  see  Bankruptcy,  3. 

SPECIFIG  PERFOBMANGE.  See  Annuity,  1 ;  Vendor  and  Pur- 
chaser. 

SOLIGITOB  AND  CLIENT— Bill  of  costs— What  is  a  sufficient 
delivery. — Delivery  of  an  attorney's  bill  to  the  attorney  of  the  party  to  be 
charged  is  sufficient,  if  the  party  himself  attend  the  taxation,  or  the  bill  be 
shewn  to  have  come  to  his  hands.     Warreii  v.  Cnnningham  .         .         .     797 

SGHOOL,  gift  for  endowment  of.     See  Will,  6. 

STAMP  DUTY.— Held,  that  bv  55  Geo.  III.  c.  1«4,  s.  49,  the  com- 
missioners of  stamps  are  authorized  to  stamp  letters  of  administration  de 
bonis  noriy  on  security  given,  and  without  payment  of  the  duty,  as  well  in 
cases  where  the  duty  has  been  paid  on  the  original  letters  of  administration, 
as  when  such  letters  of  administration  have  been  originally  stamped  on 
credit.    Doe  d.  Hanley  v.  Wood 469 

STATXTTE— 1.  Construction.— The  15  Geo.  II.  c.  24,  is  a  declaratory 
Act,  and  should  have  a  liberal  construction.     R,  v.  Amos      .        .        .     386 

2. Bv  a  section  of  a  turnpike  Act,  carriages  laden  with  materials 

for  repairing  roaus  were  exempted  from  toll  in  the  parishes  in  which  the 
materials  were  to  be  used,  or  were  procured ;  and  by  the  same  section, 
carriages  laden  with  manure  or  lime  were  also  exempted. 

By  the  following  section,  the  trustees  under  the  Act  were  empowered  to 
compound  with  persons  residing  in  one  pariah  and  occupying  lands  in  an 
adjoming  parish :  Held,  that  the  exemption  in  favour  of  carriages  laden 
with  manure  or  lime  was  general,  and  not  confined  or  restricted  by  the 
preceding  part  of  the  section  containing  the  exemption,  or  by  the  following 
section.     Hiyginhotham  v.  Perkins 561 

STOGK — Transfer  of,  into  name  of  person  jointly  with  transferee — 
Presumption  of  eift. — A  transfer  of  stock  of  an  intestate  into  the  name  of 
himself  jointly  with  that  of  the  husband  of  one  of  his  two  nieces,  accompanied 
by  proof  of  his  having  said  in  his  life-time  that  it  was  his  intention  to  give 
the  husband  the  stock  at  his  death,  in  consideration  of  affection  for  him  and 
his  wife,  and  that  he  had  transferred  it  for  that  purpose :  Hohl,  to  be  suffi- 
cient proof  of  a  gift  of  such  stock,  the  evidence  being  strong  enough  to 
destroy  the  otherwise  equitable  presumption,  that  the  transferee  is  a  mere 
trustee  for  the  transferor.     George  v.  Howard 775 

TIMBER— 1.  Bight  to  cut— Infant  tenant  in  tail  in  possession 

In  the  case  of  an  infant  tenant  in  ttiil  in  possession,  the  Court  will  authorize 
the  cutting  of  all  timber  which  is  fit  to  be  felled  ;  but  where  there  is  a  tenant 
for  life  impeachable  of  waste,  with  remainder  over,  the  Court  will  only 
authorize  the  cutting  of  timber  where  the  interest  of  the  succession  requires 

it.     Hussey  v.  Hussey 275 

2.  Iz^unction  against  felling.    See  Mortgage,  2. 
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TOBT,  Bankrupt's  right  to  sue  pt  respect  of.    See  Bankruptcy,  1 . 

TBE8PASS — Qu.  cl.  fr. — Treepaas  guure  clausum  /regit  may  be  main- 
tained against  a  stranger  by  a  tenant  of  the  land  for  a  trespass  committ^.'^d 
before  his  bankruptcy.     Cfark  v.  Caiirrt o2H 

TBOVBB  AND  C0XVEB8I0N'— 1.  Evidence  of  conversion. — In 
trover  for  a  landau,  proof  of  a  demand  of  the  landau  and  non-delivery  in 
pursuance  of  it,  is  evidence  of  a  converHion.     Watkhis  v.  Wooiiey  .     79f> 

2.  Kis-delivery  of  goods. — Trover  will  lie  for  the  mis-deli ver>'  of 

goods  by  a  warehout«oman,  although  such  mi8-dolive%  has  occuired  by  mis- 
take only.     Devereux  v.  Barclay     .       ♦. 457 

TBXTST — 1.  Liability  of  agent— Payment  of  trust  money  to  private 
account — Failure  of  bankers.— An  agent  having  paid  in  monies  to  hin  own 
account,  charged  with  loss  arising  from  failure  of  his  bankers.  He  cannot 
relieve  himseu  from  liability  by  informing  his  principal  of  the  payment, 
without  a  correct  specification  of  the  pai-ticulors. 

Trustee,  agents,  &c.  are  OApected  to  take  the  same  care  of  the  trust-fund^, 
as  a  reasonable  attention  to  their  own  affaii-s  would  dictate  to  them  to  tsikt^ 
of  their  own  property.     Masscy  y.  Banner 1^0 

2.  Possession  of  cestui  que  trust. — It  is  not  of  course  to  let  the 

equitable  tenant  for  life  into  possession.  It  must  depend  upon  the  intention 
of  the  testator.     Tiddy.Luttr 323 

3.  Bemoval  of  trustee.— Bill  filed  to  remove  a  trustee  for 

impertinence.  IVinciples  to  be  applied  in  such  a  case.  ICarl  of  Portsmouth 
v.  Fellows 335 

4.  Substitution  of  trustee  by  Court — ^Discretion  of  trustee. — 

Where  the  discretion  of  a  trustee  is  to  be  exercised  upon  matter  of  fact,  the 
Court  will  substitute  the  Master,  but  not  where  the  discretion  is  to  be  exer- 
cised upon  matter  of  opinion  and  judgment.     Walker  v.  Walker    .        .    320 

5.  Power  of  leasing.    See  Power,  4. 

And  see  Annuity,  2. 

VBNBOB  AND  FOBCHASEB.— 1.  A.  agrees  verbally  to  sell  an  estate 
to  B.,  he  afterwards  agrees  in  writingto  sell  it  to  C,  and  then  conveys  it  to 
B.  in  pursuance  of  the  first  contract,  13.  having  notice  of  the  second. 

Semhle,  C.  cannot  call  on  B.  for  a  conveyance.     Dawsmi  v.  KllU        .    227 

2.  BeAisal  of  vendor  to  produce  documents— Costs.— Specific 

performance  without  costs,  the  suit  being  occasioned  by  the  refusal  of  the 
vendor  to  produce  documents  insisted  on  by  the  purchaser,  some  of  which 
were  necessary  and  the  others  not.     Neunill  v.  Smith    .        .        .        .164 

3.  Doubt  as  to  title.— In  compelling  a  purchaser  to  take  a  title, 

the  Court  formerly  acted  upon  its  own  opinion ;  but  now  it  will  not  compel 
him  to  take  it  if  the  point  is  doubtful. 

The  circumstance  of  the  testator  not  haying  had  the  legal  estate  can  make 
no  difference  in  the  construction  of  a  devise.  Jervoiae  v.  Ihike  of  Northtnn- 
berland 229 

4.  Title  resting  upon  matter  of  fact.— The  Court  wiJl  not  com- 
pel a  purchaser  to  take  a  title  depending  upon  matter  of  fact,  if  the  fact  do 
not  aamit  of  satisfactory  proof,  or  be  not  well  proved.     Synith  v.  JMtth    314 

5.  Beference  of  title — What  constitutes  the  essence  of  the 

contract. —Although  the  Court  will  not  order  a  reference  of  title  on  motion, 
where  a  purchaser  resists  the  performance  of  the  contract  on  another  ground; 
yet  it  wiU  take  care  that  the  latter  is  substantial. 

The  motion  was  therefore  granted,  where  the  vendor  erroneously  insisted 
that  the  time  of  possession  had  been  made  of  the  essence  of  the  contract. 
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^  Merely  tmdertaking  to  deliver  an  abstract  and  possession  at  a  paiticular 
^^lime  does  not  make  it  of  the  essence  of  a  contract.     Boehm  v.  Wood      .    213 

?*  VSm[>OB  AND  PTTBCHASEB^e.  Objection  to  title.— On  a  sale, 
'"  in  lots,  of  premises,  the  particulars  of  which  state  them  to  be  held  under  one 
,  lease  reserving  rent,  and  that  the  purchaser  of  one  lot  is  to  be  exclusively 
^-  subject  to  the  rent,  the  other  purchasers  cannot  object  to  the  title,  on  the 
'.   ^oujid.  of  a  clause  of  re-entry  on  non-payment,  contained  in  the  lease. 

•'    tValter  v.  Maunde 141 

^         7.  Notice  of  covenants. — A  person  contracting  to  purchase  lease- 

^     Yio\d  property,  is  held  tS  contract  with  notice  of  the  clauses  of  the  lease. 
^     Ibid.  9 

8.  Waiver  of  objection  to  title  by  entry  into  posseaaion. — 

^^    If  a  purchaser  after  the  delivery  of  the  abstract,  on  the  face  of  which  part 
^     of  tlie  estate  appears  to  be  subject  to  a  right  of  sporting,  not  mentioned  in 

iheparticulars  of  sale,  enters  into  possession,  he  waives  3iat  objection. 
"^  Tne  objection  having  been  waived,  an  offer  of  compensation  made  by  a 

clerk  of  the  vendor*s  solicitor,  without  express  authority,  is  of  no  effect. 

'-  -      Bamell  v.  Brown  ,         . 136 

^:  9.    Trust   property  —  Improvident    sale.  —  The  Court  will  not 

specifically  enforce  a  contract  for  the  sale  of  trust  property,  where  the  sale 
'  -  (by  auction)  was  conducted  in  an  improvident  manner  and  without  due 
'  •         regard  to  the  interests  of  the  beneficiary.    Ord  v.  Nod  ....     328 

y.  t .  WAGES — Recovery  of  deposit  from  stakeholder. — Money  deposited 

with  a  stakeholder  as  a  bet  on  the  event  of  a  foot  race,  may  be  recovered 
from  him  by  either  party  in  an  action  for  money  had  and  received,  after  the 
race  has  been  run,  aud  the  parties  differ  as  to  the  winner. 

A  nonsuit,  on  tiie  ground  that  such  actions  are  a  waste  of  the  time,  and 
hindrance  of  the  business  of  the  Court,  set  aside.     Bate  v.  Carttvn'ght  .     'j67 

WASTE,  EQUITABLE— Liability  of  testator's  estate  for.— Equit- 
able waste  is  a  breach  of  trust,  and  the  assets  of  a  testator  are  answerable 
for  such  breach  of  trust.     Marquis  of  Ormonde  v.  Kyntrsley  .         ,         .313 
[And  see  Lansdowiie  v.  Lansdowney  227.] 

'  ^;'^*'  WATEB — Supply  of,  by  Water  Company.— If  a  supply  of  water  was 

to  depend  upon  the  reasonableness  of  the  price,  and  not  upon  contract,  a 

,^ ,.       court  of  equity  cannot  interfere,  as  there  is  no  mutuality ;  the  company  not 

being  able  to  compel  a  person  to  take  water.    Weale  v.  West  Middlesex  Water- 

■:'         works 183 

,:vv  WILL — 1.  Accumulative  legacies. — ^The  doctrine  as  to  accumulative 

If^i        legacies,  and  as  to  the  admissibility  of  evidence  in  such  cases.    Hurst  v. 

„/        Beach 304 

jj,^]  2.  Ademption. — Bequest  of  two  policies  on  a  life,  upon  certain 

trusts.    The  amoimt  of  the  policies  was  received  by  the  testator :  Held,  the 

]j^^        legacies  were  adeemed.    Barker  v.  Rayner 292 

,,,.  3.  ''And  failing  him  by  decease  before  me,  to  his  heirs." — 

:'i<  Legacy  to  A.,  **and  failing  him  by  decease  before  me,  to  his  heirs."  A. 
,,;q.  dies  before  the  testator,  having  made  a  will  containing  a  residuary  bequest : 
\  ^„        the  legacy  belongs  to  the  next  of  kin  of  A.  liviug  at  the  time  of  the  testator's 

;jj^         death.     Vaux  v.  Henderson 193 

.,  4.  Annuity — Gift   over   if  interest   charged   or   alienated. — 

Bequest  to  trustees  in  trust  to  pay  C.  H.  an  annuity  during  his  life,  provided 

?*         that  if  C.  n.  should  by  any  ways  or  means  whatsoever  sell,  dispose  of,  or 

'  '         incumber  the  right,  &c.  he  might  have  for  life,  then  his  interest  should  cease, 

y  and  the  trustees  sj  ould  apply  the  same  for  the  benefit  of  his  children :  Held, 

that  on  the  bankruptcy  of  C.  H.  his  interest  ceased,  and  his  children  became 

entitled.     Cooper  y,  WyaU 336 
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WILL — 5.  Bequest  of  all  my  stock" — Whether  a  specific  lei^acy. 
— A  testator  reciting  that  he  has  1,500/.  d  per  cents,  gives  it  to  A.,  and  then 
gives  to  B.  all  other  his  stocks  that  he  might  be  possessed  of  at  his  death. 
The  latter  bequest  is  not  specific,  but  is  liable  to  debts  in  preference  to  the 
former. 

The  word  "  mj"  alone  is  not  enough  to  make  a  legacy  specific,  unless  a 
particular  fimd  is  referred  to.    Parrott  v.  Wora/old       ,        .        .         .      24« 

6.  Charitable  bequest — Gift  for  endowment  of  school — Statute 

of  Mortmain. — A  gift  of  the  residue  of  a  testator's  personal  estate  to  trustees 
for  the  perpetual  endowment  and  maintenance  of  a  school,  would  be  a  valid 
bequest,  and  not  within  the  Statute  of  Mortmain. 

But  if  after  such  completed  bequest,  the  testator  goes  on  to  recommend 
the  trustees  to  colle  t  the  residue,  and  lay  it  out  at  a  convenient  time  in  the 
purchase  of  freehold  lands,  &c.  for  that  purpose,  it  comes  within  the  statute, 
because  the  word  "recommend"  is  imperative  on  the  trustees,  and  leave?< 
them  no  discretion,  but  raises  a  trust,  which  must  be  carried  into  execution, 
unless  there  be  in  some  other  part  of  the  will  an  express  option  given  to  tliem 
in  terms  so  to  lay  out  the  money,  or  not,  in  their  discretion.  Kirkhauk  v. 
Hudson 7ol 

7.  Devise   in    trust   for    charitable   uses. — A    testatrix,    after 

charging  her  estate  with  the  payment  of  an  annuity,  devised  the  same  to 
G.  8.,  his  heirs  and  assigns  for  ever;  but  her  wish  and  desire  was,  that 
G.  S.,  in  his  lifetime,  should  convey  the  estate  to  some  charitable  uses, 
the  choice  of  which  was  left  entirely  to  his  discretion  ;  and,  subject  to  this, 
G.  8.  was  to  enjoy  the  estate  to  his  own  use  for  his  life  :  Held,  that  this  was 
a  devise  void  by  9  Geo.  IL  c.  36  (51  &  52  Vict.  c.  42]),  by  which  Act,  the 
estate  given,  ana  not  merely  the  trust,  was  made  voia ;  and  that  the  legal 
estate,  upon  the  death  of  the  devisee  for  life,  descended  on  the  heir  at  law. 
Doe  d.  Biirdett  v.  Wright 461 

8.  Devise  of  copyholds — "  To  be  entailed" — Executory  trust. 

— Devise  of  copyhold  estates,  the  legal  estate  being  outstanding,  **  To  my 
son  R.  W.  G.,  to  be  entailed  on  his  male  heirs,  and  failing  such  to  pass  to 
his  next  brother,  and  so  on  from  brother  to  brother,  allowing  2,500/.  to  be 
raised  upon  the  estates  for  female  children  each."  Whether  a  trust  execut'Od 
or  executory ;  and  if  the  latter,  whether  an  estate  tail  in  B.  W.  G.  ?  Qu. 
Jervoue  v.  The  Duke  of  Northumberland 229 

9.  **  Effects." — Bequest  to  E.  and  M.  **  of  all  and  singular  his  plate, 

linen,  china,  household  floods  and  furniture  and  effects  that  he  should  die 
possessed  of :  "  and  a  devise  in  trust  of  a  real  estate,  and  out  of  the  monies  to 
arise  from  the  sale  thereof,  to  pay  funeral  expenses,  money  due  on  mortgage, 
and  aU  other  debts,  and  the  residue  among  the  testator's  children :  Held, 
that  the  word  "  effects"  was  not  re-tricted  by  the  context,  but  included  all 
the  personal  estate,  and  that  the  same  was  not  liable  to  the  payment  of  debts. 
Michell  V.  Michell 280 

10.  **  Failure  of  issue." — ^Testatrix  by  her  will  limited  certain 

estates  to  her  daughter  Lady  O.  for  life.  Bemainder  to  her  first  and  other 
sons  successively  in  tail  uialQ ;  remainder  to  her  daughters  as  tenants  in 
common  in  tail  general ;  and  if  an  only  surviving  daughter,  to  her  in  tail 
general ;  and  in  default  of  all  such  issue  of  Lady  O.  to  trustees  for  1,000 
years,  upon  ti-ust,  to  raise  certain  legacies  as  she  should  bequeath,  by  any 
codicil  or  codicils ;  and  she  afterwards  by  codicil  bequeathed  certain  legacies, 
after  the  decease  and  failure  of  issue  of  her  daughter  Lady  O.  Lady  0, 
died  without  issue  :  Held,  that  the  words  imputing  a  general  failure  of  issue 
must  be  treated  as  referring  to  the  particular  classes  of  issue  mentioned  in 
the  will.     Morse  v.  Marquis  of  Ormonde 28-1 

11.  Devise  over   dependent    upon    the    happening  of  three 

events. — One  devised  to  his  aaughter,  then  under  age,  an  estate  in  fee,  and 
if  she  died  under  the  age  of  twenty-one  years,  unmarried  and  without 
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leaving  lawful  issue,  then  to  lus  wife  in  fee.  The  daughter  married  and  died 
ixnder  the  age  of  twenty-one  years,  without  issue,  but  left  her  husband  sur- 
viving her :  Held,  that  the  devise  over  did  not  take  effect,  as  by  the  words 
of  the  will  it  was  made  to  depend  on  the  happening  of  the  three  events, 
<iying  under  twenty-one,  dying  under  that  aj^e  unmarried,  and  dying  under 
tihat  age  without  issue.     Doe  d.  Baldwin  v.  Rawding     ....     p45 

WILL — 12.  Gift  to  clasB— After-born  children. — A  devise  in  favour 
of  all  and  every  the  children  of  the  testator's  sister  to  be  divided  equally  a 
share  to  eaxjh  at  twenty-one  :  Held,  to  apply  to  such  children  only  as  were 
living  at  the  testator's  death,  and  not  to  include  after-born  children. 
Although  bv  the  same  will,  the  personal  estate  of  the  testatrix  being  simi- 
larly divisible,  the  after-bom  children  coming  into  existence  before  the 
eldest  attained  twenty-one  would  be  entitled  to  share.  Scott  v.  Harwood    300 

13.  '< Heirs  of  the  body" — General  intention  of  testator. — 

Devise. — To  W.  (a  natural  son  of  the  testator's  sister^  for  life,  and  after 
his  decease  to  the  heirs  of  his  body  in  such  shares  and  proportions  as  W. 
by  deed,  &c.  shall  appoint ;  and  for  want  of  such  appointment  to  the  heirs 
of  the  body  of  W.  share  and  share  alike  as  tenants  in  common ;  and  if 
but  one  child  the  whole  to  such  only  child,  and  for  want  of  such  issue  to 
the  heirs  of  devisor :  Held,  that  an  estate  tail  vested  in  W.  by  this  devise. 

The  rule  is,  that  technical  words  shall  have  their  legal  effect,  unless  from 
subsequent  inconsistent  words  it  is  clear  that  the  testator  meant  otherwise. 

Senible — that  under  such  power  an  appointment  to  an  only  child,  before 
others  bom,  is  effectual.     Jessoti  v.  WrigfU 1 

14.  Implied  gift  of  residue — Direction  to   ^^keep  a  proper 

account." — A  direction  in  a  will,  **  to  keep  accounts:"  Held,  to  aSord  a 
presumption  that  the  executrix  was  not  meant  to  take  beneficially ;  but  parol 
evidence  was  admitted  to  show  that  the  executrix  was  intended  to  take  the 
residue  for  her  own  benefit.     Gladding  v.  Yajtp 277 

15.  Omission  of  word — Parol  evidence  of  testator's  intention. 

— Parol  evidence  is  admissible  to  show  that  the  instrument  is  not  the  will  of 
the  testator  as  to  a  particular  estate ;  but  is  not  admissible  for  the  purpose 
of  setting  up  the  disappointed  intention  of  the  testator.  Earl  of  Newburgh 
v.  Countess  of  Ntwhurgh 310 

■  16.  Precatory  tnut. — A  precatory  trust  cannot  be  implied  unless 

there  is  sufficient  certainty  of  the  subject  matter  to  be  comprised  in  such 
trust.     Bade  v.  Bade 284 

17.  A  testamentary  gift  for  life  or  widowhood,  with  a  power  of 

disposal  of  the  capital  inter  vivos,  and  a  gift  over  on  death  or  marriage  of  so 
much  of  the  capital  as  should  then  remain :  Held,  that  the  ultimate  gift  was 
vahd.     Surman  v.  Surman 286 

18.  Bequest  to  wife  for  *'  spiritual  and  temporal  good 

of  herself  and  cliildren."--The  testator  gave  all  his  property  to  his  wife, 
trusting  that  she  would  use  it  for  the  spiritual  and  temporal  good  of  hex-self 
and  children,  remembering  always  the  church  and  the  poor :  Held,  that  the 
wife  took  absolutely.     Curtis  v.  Bippon 327 

19.  "  Timber  or  wood  " — Underwood. — Testator  by  his  will  gave 

to  certain  trustees  real  estates,  in  trust,  to  M.  for  his  life,  with  remainders 
over,  and  his  personal  estate,  in  trust,  to  B.  for  life,  and  to  her  children 
after  her  deatn;  and  directed  **  that  the  timber  or  wood  which  should  be 
upon  his  real  estates  should,  from  time  to  time,  be  used  for  the  repairing 
the  houses  thereupon,  or  otherwise  for  the  benefit  and  advantage  of  his 
estate ;  or  that  the  same  should  be  sold,  and  the  money  arising  from  the 
sale  thereof  should  be  applied  in  the  same  way  as  his  personal  estate  was 
directed  to  be  applied :  "  Held,  that  the  devise  to  M.  earned  the  underwood ; 
and  that  the  trustees,  leaving  sufficient  timber  on  the  estate  for  repairs, 
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might  cut  down  such  timber  as  was  fit  to  be  felled,  or  in  a  decaying  condi- 
tion, but  not  the  underwood.     Butler  v.  Borton 272 

WILL— 20.  Trust  for  sale — Commencement  of  life  interest. — ^XJnder 
a  devise  of  real  estate  to  trustees  (subject  to  the  life  interest  of  A.)  upon 
tiiist  for  sale  with  all  convenient  speed  after  the  death  of  A.,  and  out  of 
the  proceeds  to  pay  certain  le^^ies  with  interest  from  A.'s  death,  and  to 
invest  the  residue  and  pay  the  income  thereof  to  B.  for  life :  Held,  that  B. 
was  entitled  to  the  surplus  rents  from  A.'s  death  until  sale,  after  deducting 
interest  on  the  legacies.     Fiizgeruld  v.  Jervoue 268 

21.  Words  passing  copyholds. — The  nomination  by  a  will  of  the 

teBtator*B  wife  as  executrix,  **  thereby  beq^ueathing  to  her  all  the  property  of 
whatever  description  or  sort  that  1  may  die  posseted  of,  &c,"  held  to  pass  a 
copyhold  estate  belonging  to  the  testator.     Noel  y.  Hoy         .        .        .271 

22.  Words  passing  estate  which  testator  had  contracted  to 

sell.— An  estate  which  the  testator  had  contracted  to  sell,  was  held  to  paAs 
bv  a  devise  of  all  his  real  and  personal  estate  to  trustees,  in  trust  to  sell. 
Wall  \,  Bright 219 

23.  Words  passing  real  estate.  —Under  a  devise  of  all  the  residue 

of  the  testator's  estate  and  effects  whatsoever  and  wheresoever,  of  what 
nature  or  kind  soever,  to  trustees,  upon  trusts  applicable  only  to  pers^inal 
property,  held  that  the  real  estate  passed,  with  a  resulting  trust  for  the  heir. 
Dunnage  Y,  White 239 

WITNESS,  express  promise  to  pay  for  loss  of  time.    See  Evi- 
dence, 11. 

WOEDS- -"  All  my  stock."    See  Will,  5. 

**  Effects."    See  Will,  9. 

"  Failure  of  issue."    See  Will,  10. 

"Heirs-female."    See  Settlement  (Marriage),  4. 

"  Heirs  of  the  body."    See  Will,  13. 

"  Keeping  a  proper  account."     See  Will,  14. 

"  Oi&cer."    See  False  Imprisonment. 

"  Port."    See  Insurance  (Marine),  6. 

"Property   of  whatever  description  I  may   die   possessed 

of-"     See  Will,  21. 

"  Recommend."    See  Will,  1. 

*' Spiritual  and  temporal  good  of  herself  and  children."   See 

Will,  18. 

"  Stranding."    See  Insurance  (Marine),  7. 

"Timber  or  Wood."    5ce  Will,  19. 

"  To  be  entailed."    See  Will,  8. 

WOEE— Promise  to  consider  services  rendered.    See  Contract,  2. 
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